Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


att 


\ 


S" 


HARVARD  L/  W  SCHOOL 
LIBRARY 


B& 


3S 


1 


; 


'f 

REPORTS  OF  CASESs.  .   ^  ^ 


DECIDED  r    THE 


COUET   OF  APPEALS 


OF  THE 


STATE  OF  NEW  YORK 


From  and  Including  Decisions  op  October  5  to  Decisions 

OF  December  7,  1909. 


WITH 


NOTES,  KBFERENX'ES  AND  INDEX. 


J.  NEWTON  xIERO, 

State  Report  kr. 


Volume   196. 


ALBANY 

J.  B.  LYON  COMPANY. 
1910. 


Entered,  according  to  Act  of  Oong^reas,  In  the  jear  nineteen  hundred  and  ten, 

Bt  SAMUEL  S.  KOENIQ,  Sbcrbtart  of  the  Statx  op  Nbw  York, 

In  trust  for  the  benefit  of  the  People  of  the  said  State,  in  the  oflice  of  the  Librarian  oC 

Ck>ngre88,  at  Washlng^n,  D.  C. 


MAR  15  1^10 


JUDGES  OF  THE  COURT  OF  APPEALS. 


EDGAR  M.  CULLEN,  Chief  Judge. 
JOHN  C.  GRAY, 
EDWARD  T.  BARTLETT, 
ALBERT  HAIGIIT, 
IRVING  G.  VANN, 
WILLIAM  E.  WERNER, 
WILLARD  BARTLETT, 

Associate  Judges. 

FRANK  H.  HISCOCK, 
EMORY  A.  CHASE, 

Justices  of  the  Scpkeme  .Court  Serving   as   Associate 

JoDOEfi.* 


*  Designated  by  tbeCk>vernor  Juiiuary  8, 1906,  under  section  7  of  arliclo 
VI  of  tlie  Constitution,  as  amended  in  1099. 

iii 


TABLE  OF  CASES 

REPORTED  IN  THIS  VOLUME. 


-^*-  PAGE. 

Adams  ▼.  Bristol 510 

Adams,  People  ex  rel.,  v.  Stoll.  561 
JEtnn  Indemnity  Co.  of  Hart- 
ford, City  of  Middletown  v. .  543 

Ahearn,  People  v 231 

Aliearn,  People  ex  rel.  Collins  v.  572 
Americiin  Exchange  Nat.  Bank, 

People  ex  rel.,  v.  Purdy 270 

American  Manfg.  Co.,  People 

ex  rel.,  v.  O'Donnel  (2  cases).  667 
American  Manfg.  Co.,  People 

ex  rel..  v.  Wells 667 

Andrews,  People  ex  rel.  Drake 

V 538 

Appleby,  Seneca  Nation  of  In- 
dians v 318 

Atlantic  Terra  Cotta  Co.,  Peo- 
ple ex  rel.  Grant  v 523 

Ayer,  l^thbone  v .  503 

B. 

Babcock  &  Wilcox  Co.,  Henry 

▼ 302 

Badger,  People  ex  rel..  In  re.,  ▼. 

Dooling 541 

Baker  v,  Seggie 637 

Barobuto,  People  v 293 

Barry,  People  ▼ 507 

Bates,  In  re  (Kavanagb) 540 

Beattie  v.  New  York  &  Long 

Island  Construction  Co 346 

Benvegna  v.  United  Surety  Co.  563 
Bergstrom      v.      Westminster 

Realty  Corpn  538 

Bernreither    v.    City  of   New 

York 606 

Betjemann  ▼.  Brooklyn  Union 

Elevated  R.  R.  Co 508 


PAGE. 

Bingham,  In  re  Hodgins  v 123 

Bingham,  People  ex  rel.  Murphy 

V J 519 

Blinn,  People  v  551 

Board  of  Education,  New  York 

City,  People  ex  rel.  Raflferty 

V 570 

Board   of    Supervisors,   Essex 

Co.,  Smith  V 526 

Board    of    Water   Comrs.    of 

White  Plains.  In  re 517 

Bowser,  People  v 296 

Boyer  v.  Boyer 568 

Brace  Company  v.  Kraft 468 

Bristol,  Adams  V 510 

Brooklyn    Children's    Aid    So- 
ciety, People  ex  rel.,  v.  Hen- 

drickson 551 

Brooklyn    City    R.     R.     Co.. 

Brooklyn  Heights  R.  R.  Co. 

▼ 502 

Brooklyn  Heights  R.   R.  Co., 

Brooklyn  City  R.  R.  Co 502 

Brooklyn  &  N.  Y.  Ferry  Co., 

Darcy  v 99 

Brooklyn  Union  Elevated  R.  R. 

Co.,  Betjemann  ▼ 508 

Brown  v.  N.  Y.  C.  &  H.  R.  R. 

R.  Co 542 

Brown  Brothers  Co.,  Smith  v. .  529 

Brumme,'Cavanaugh  v 578 

Biyan,  City  of  New  York  v 158 

BuIThIo.  City  of.  People  ex  rel. 

I^ke  Shore  &  M.  S.  Ry.  Co.  v.  518 
Buffalo    Union    Furnace    Co., 

Kramer  v 632 

Burke,  Coflfey  v 568 

Burke  v.  Holtzmann 576 


VI 


TABLE  OF  CASES  REPORTED. 


PAGB. 

Burnham  v.  Eyre 600 

Butler,  People  ex  rel.  Erekeler 
V 518 

c. 

Canavan  v.  Decauville  Automo- 
bile Co 684 

Cantor  v.  Robinson  646 

Carlyle  Realty  Co.,  Crimminsv.  532 

Carter,  Frank  v 672 

Carton,  Laird  v 169 

Cassidy,  People  ex  rel.  Pogarty 

V 568 

Castle     Square     Opera     Co., 

O'Dwyerv 536,  662 

Catholic    Mut.  Benefit    Assn., 
Supreme   Council  of,   Dow- 

dall  V ...  406 

Cavanaugh  v.  Brumme 578 

Chanler,  People  ex  rel.  Peabody 

V 626 

Chapman,  In  re  (Estate) 661 

City  of  Buffalo,  People  ex  rel. 
Lake  Shore  &  M.  S.  Ry.  Co. 

V 618 

City  of  Jamestown,  Witmer  v. .  663 
City  of  Middletown  v.   ^tna 

Indemnity  Co.  of  Hartford..  543 
City  of  New  York,  Bernreither 

V p 606 

City  of  New  York  v.  Bryan.. . .  158 
City  of  New  York,  Kennedy  v.  19 
City  of  New   York,   Morning 

Telegraph  Co.  v 616 

City  of  New  York,  Bd.  of  Edu- 
cation   of,    People    ex    rel. 

Rafferty  v 570 

City  of  New  York,  In  re  (Black- 
well's  Island  Bridge) 520 

City    of    New    York,    In    re 

(Briggs  Avenue) 265 

City    of    New   York,    In    re 

(Decatur  Street) 286,  678 

City  of  New  York,  In  re  (Hall 

of  Records) 565 

City  of  New  York,  Mayor,  etc., 

of,  In  re  (Anthony  Avenue). .  513 


PAGE. 

City  of  Yonkers,  Romeo  v 546 

Clark,  Pratt  v 602 

Clement,  In  re  Hering  v 218 

Cobb  V.  Crittenden 634 

Cochran  v.  Cochran 86 

Coffey  V.  Burke.  663 

Collins,  In  re.. 633 

Collins,    People    ex    rel.,    v. 

Ahearn 672 

Columbian  Nat.  Life  Ins.  Co., 

Webster  V 623 

Commercial    Co.   of    Salonica, 

Limited,  Isaacs  ▼ 655 

Commonwealth      Trust      Co., 

Gause  V 184 

Coney  Island  &  Gravesend  Elec. 

Ry.  Co.,  Schafhaus  v 657 

Consolidat-ed   Ice    Co.,    In    re 

Meyer  v 471 

Consolidated     Nat.     Bank    of 

New  York,  People  ex  rel.,  v. 

Purdy 660 

Cormack  v.   N.  Y.,  N.  H.  & 

Hartford  R.  R.  Co 442 

County  of  Erie  v.  Diehl 601 

County  of  Essex,  Board  Suprs. 

of,  Smith  V 626 

Cox,  Johnson  &  Co.  v 110 

Crandall,  In  re 127 

Crimmins  v.  Carlyle  Realty  Co.  632 

Crittenden,  Cobb  v 684 

Cunningham,    People  ex  rel., 

V.  Feitner  (3  cases). .   667 

Cunningham,   People   ex  rel., 

V.  WelU 667 

D. 

Darcy  v.   Brooklyn  &  N.  Y. 

Ferry  Co 99 

Dayton,  Swing  v 603 

Decauville     Automobile     Co., 

Canavan  v 534 

Delaney,  In  re  (Will) 530 

Dexter  v.  Jetter  Brewing  Co. .  562 

Diehl,  County  of  Erie  v 601 

Dietz,  In  re 528 

Dittrich,  In  re,  v.  Duffy 521 


TABLE  OF  CASES  REPORTED, 


TU 


PAOB. 

Donley  ▼.  Glens  Falls  Ins.  Co. .  501 
Dooling,  In  re,  People  ex  rel. 

Badger  v 541 

Dooling,  In  re,  People  ex  rel. 

Drescher  v 642 

Dowdall  V.   Supreme  Council, 

Catholic  Mut.  Benefit  Assn. . .  405 

Downing,  In  re  (Mahan) 540 

Drake,     People     ex    rel.,     t. 

Andrews 588 

Drescher,  People  ex  rel..  In  re, 

y.  Dooling 542 

Duffy,  In  re  Dittrich  v .  521 

E. 

Earnshaw,  In  re 830 

East  One  Hundred  and  Seventy- 
ninth  Street,  In  re  (Opening).  528 

Elliott,  Lowville  «&  Beaver 
River  R.  R.  Co.  v. 545 

Elmore  &  Hamilton  Contract- 
ing Co.  V.  State  of  New  York.  581 

Eric,  County  of,  v.  Diehl 501 

Essex  Co.,  Board  of  Supra,  of. 
Smith  V 526 

Eyre,  Burnham  v 560 

F. 

Farmer,  People  v 65 

Fay  V.  Lamboume 575 

Federal    Bank  of  New  York, 

People  V  527 

Feitner,  People  ex  rel.  Cunning- 
ham V.  (3  cases) 567 

Perone,  People  v 522 

Fitzgerald,  In  re 524 

Fleckenstein,  Hamilton  v 553 

Fleischmann  Manfg.  Co. ,  People 

ex  rel.,  v.  Marenus 569 

Fleischmann  Realty  &  Constr. 

Co.,  Greenbaum  v 516 

Fleischmann  Realty  &  Constr. 

Co.  V.  McClellan 178 

Fogarty,  People  ex  rel.,  v.  Cas- 

sidy 568 

Frank  v.  Carter 572 


^»  PAOB. 

Qause  v.  Commonwealth  Trust 

Co 184 

Geyer,  People  v 864 

Geysers  Natural  Gas  Co.,  People 

V 421 

Gilbert,  Potter  V 576 

Glens  Falls  Ins.  Co.,  Donley  v.  501 
Goggin  V.  Manhattan  Railway 

Co 500 

(jk)odspeed,  In  re  (Tumbridge).  589 

Grant,  Moore  v 515 

Grant,  People  ex  rel.,  ▼.  Atlan- 
tic Terra  Cotta  Co 528 

Greason  v.  Holcomb 571 

Greater  New  York  Baseball 
Assn.,  Hudson  Baseball  Assn. 

V 686 

Greco  v.  Pratt  Chuck  Co 548 

Greenbaum     v.     Fleischmann 

Realty  &  Constr.  Co 516 

Griflln  v.  McMahon 514 

Guffanti   v.    National    Surety 

Co 463 

Guilfoyle V. Pierce 499 

H. 

Halsted  v.  Silberstein 1 

Hamilton  v.  Fleckenstein. .....  668 

Hampartjoomian,  People  v 77 

Harteau,  In  re 618 

Haven,  Title  Guarantee  &  Trust 

Co.  V.  (2  cases) 487 

Heal  V.  Richmond  County  Sav- 
ings Bank 649 

Hendrickson.  People  ex  rel. 
Brooklyn  Children's  Aid  Soci- 
ety v. .. .   661 

Henry  v.  Babcock  A   Wilcox 

Co 802 

Hering,  In  re,  v.  Clement 218 

Hoadley ,  Jones  v , 612 

Hodgins,  In  re,  v.  Bingham.. . .  123 
Hoffman  House,  New  York,  v. 

Stokes 677 

Holcomb,  Greason  v 571 

Holtzmann,  Burke  v  ...   576 

Horst  V.  Zeltner  Brewing  Co. . .  668 


▼Ul 


TABLE  OF  CASES  REPORTED. 


PAGB. 

Hosier,  People  v 506 

Houlihan  ▼.  Preferred  Accident 

Ins.  CJo.  of  New  York 337 

Huber  Company  v.  McCabe... .  547 
Hudson    Base    Ball    Assn.    v. 

Greater  New  York  Base  Ball 

Assn 536 

Hudson  River  Telephone  Co., 

Murphy  V 505 

Hunt,  People  ex  rel.,  v.  Lane. .  520 

I. 

India  Wharf  Brewing  Co.,  New 

York  Dock  Co.  v 657 

In  re  Bates  (Eavanagh) 540 

In  re  Board  of  Water  Comrs.  of 

White  Plains 517 

In  re  Chapman  (Estate) 561 

In  re  City  of  New  York  (Black- 

weirs  Island  Bridge) 520 

In  re  City  of  New  York  (Briggs 

Avenue) 255 

In  re  City  of  New  York  (Deca- 
tur Street) 286,  578 

In  re  City  of  New  York  (Hall  of 

Records) 565 

In  re  Collins 633 

In  re  Crandall 127 

In  re  Delaney  (Will) 530 

InreDietz 528 

In  re  Dittrich  v.  Duffy 521 

In  re  Downing  (Mahan) 540 

In  re  Earnshaw 330 

In  re  East  One  Hundred  and 
Seventy-ninth  Street  (Open- 
ing)   528 

In  re  Fitzgerald 524 

In  re  Qoodspeed  (Tumbridge). .  539 

In  re  Hartcau 513 

In  re  Hering  v.  Clement.   218 

In  re  Hodgins  v.  Bingham 123 

In  re  Kirkholder  (Will) 566 

In  re  KnoUin 526 

In  re  Lind  (Estate) 570 

In  re  Martin 415 

In  re  Mayor,  etc.,  of  New  York 
City  (Anthony  Avenue) 513 


I  PAGE. 

',  In  re  Meeks 578 

I  In  re  Meyer  y.  Consolidated  Ice 

Co 471 

!  In  re  Miles 626 

In  re  Mott  Haven  Canal  Docks 

(Canal  Place) 175 

In  re  Neher  (Estate) 565 

In-re  Ordway .    95 

In  ro  Parker 564 

In  re  People  ex  rel.  Badger  v. 

Dooling 541 

In  re  People  ex  rel.  Drescher  v. 

Dooling 542 

In  re  Randall ...   .   569 

In  re  Rutherfurd 811 

In  re  Sea  Beach  Railway  Co. . .  583 

In  re  Shay 530 

Isaacs  v.   Commercial    Co.    of 

Salonica,  Limited 555 

J. 

Jackson,  People  v 857 

Jamaica    Water    Supply    Co., 

People  ex  rel.,  v.  State  Board 

of  Tax  Comrs 89 

Jamestown,   City  of,    Witmer 

V 558 

Jetter  Brewing  Co.,  Dexter  v. .  562 

Johnson,  Mc Anerney  v 509 

Johnson  &  Co.  v.  Cox 110 

Johnston,  Marsh  v 511 

JolliflEe  v.  Miller 504 

Jones  V.  Hoadley 512 

Jones,  Kiley  v 537 

Jones,  People  ex  rel.,  v.  Lan- 

gan  (2  cases) 551 

K. 

Kahn  v.  Kahn 525 

Katz,  Twelfth  Ward  Bank  of 

New  York  City  v 555 

Kennedy  v.  City  of  New  York.     19 

Kiley  v.  Jones 537 

Kirkholder,  In  re  (Will) 566 

Knickerbocker  Trust  Co.  v. 
O'Rourke  Engineering  Con- 
struction Co 509 


TABLE  OF  CASES  EEPORTED. 


IX 


PAGE. 

Knights  of  Maccabees  of  the 

World.  Wright  v 891 

Knollin,  In  re 526 

Kraft,  Brace  Company  v 468 

Kramer  v.  Buffalo  Union  Fur- 
nace Co 683 

Krekeler,    People   ex    rel.,   v. 
Butler 518 

L. 

Laird  v.  Carton 169 

Lake  Shore  &  M.  S.  Ry.  Co.. 

People   ex    rel.,   v.  City  of 

Buffalo 518 

Lamb  v.  Willis 512 

Lambourne,  Fay  v 575 

Lamprecht,  Lese  v 82 

Lane,  People  ex  rel.  Hunt  v 520 

Langnn,  People  ex  rel.  Jones  v. 

(2  cases) 551 

Langan.  People  ex  rel.  Lichten- 

stein  V 260 

Lese  V.  Lamprecht  82 

Levy  V.  McClellan 178 

Lex     Realty     Company,    Mc- 

Crum  V 499 

Lichteustein,  People  ex  rel.,  v. 

Langan 260 

Lincoln  Spring  Co.,  People  v. .  421 

Lind,  In  re  (Estate) 570 

Loomis,  White  v 549 

Lowville  &  Beaver  River  R.  R. 

Co.  V.  Elliott 545 

Ludlow  ValTe  Mfg.  Co.,  Wyn- 

koop  V 824 

M. 

McAnemey  v.  Johnson 509 

McCabe,  Huber  Company  v . . .  547 
McClellan,  Fleischmann  Realty 

&  Constr.  Co.  V 178 

McClellan,  Lew  v 178 

McClellan,  Meyer  V 178 

McCrum  v.  Jjex  Realty  Com- 
pany  499 

McMahon,  Griffin  v 514 


PAOI. 

Maccabees,  Knights  of.  Wright 

V 891 

,  Magenheimer,  Yon  An  v 510 

Manhattan  Railway  Co..  Gog- 
gin  v 500 

Marcnus,  People  ex  rel.  Fleisch- 
mann Manfg.  Co.  v 669 

Marsh  v.  Johnston  611 

Martin,  In  re 415 

Mason  v.  New   York  Produce 

Exchange 548 

Matter  of  Bates  (Kavanagh).. . .  640 
Matter     of    Board   of   Water 

Comrs.  of  White  Plains 617 

Matter  of  Chapman  (Estate). . .  6^1 
Matter  of  City  of  New  York 

(Blackwell's  Island  Bridge)..  620 
Matter  of  City  of  New  York 

(Briggs  Avenue) 266 

Matter  of  City  of  New  York 

(Decatur  Street) 286,  578 

Matter  of  City  of   New  York 

(Hall  of  Records) 665 

Matter  of  Collins 538 

Matter  of  Crandall 127 

Matter  of  Delaney  (Will) 680 

Matter  of  Dietz 528 

Matter  of  Dittrich  v.  Duffy 521 

Matter  of  Downing  (Mahan) 540 

Matter  of  Earnshaw 880 

Matter  of  East  One  Hundred 
and     Seventy  ninth      Street 

(Opening) 628 

.Matter  of  Fitzgerald 624 

Matter    of    Goodspeed   (Turn 

bridge) 539 

Matter  of  Ilartoau 518 

Matter  of  Ilering  ▼.  Clement. . .  218 
Matter  of  Hodgins  v.  Bingham . .  128 
Matter  of  Kirkholder  (Will). ...  566 

Matter  of  Knollin 526 

Matter  of  Lind  (Estate) 670 

Matter  of  Martin 415 

Matter  of  Mayor,  etc.,  of  City 
of  New  York  (Anthony  Ave- 
nue)  518 

Matter  of  Meeks 578 


TABLE  OF  CASES  REPORTED. 


PAOfl. 

Hatter  of  Meyer  t.  Consolidated 

IceCo 471 

Matter  of  Miles 526 

Matter   of   Mott  Haven  Canal 

Docks  (Canal  Place) 175 

Matter  of  Neher  (Estate) 565 

Matter  of  Oi-dway 95 

Matter  of  Parker. 564 

Matter  of  People  ex  rel.  Badger 

V.  Dooling 541 

Matter     of     People     ex     rel. 

Drescher  V.  Dooling 542 

Matter  of  Randall 569 

Matter  of  Rutherfurd.   811 

Matter  of  Sea  Beaijh  Railway 

Co 533 

MatterofSbay 530 

Mayor,  etc.,  of  New  York  City, 

In  re  (Anthony  Avenue) 513 

Meeks,  In  re  573 

Metropolitan    Street  Ry.   Co., 

Olsen  V 504 

Meyer  v.  McClellan 178 

Meyer,  In  re,  v.  Consolidated 

Ice  Co 471 

Middletown,  City  of,  v.  ^tna 
Indemnity  Co.  of  Hartford. . .  543 

Miles,  In  re 526 

Miller,  Jolliflfe  V 504 

Moore  V.  Grant 515 

Morning  Telegraph  Co.  v.  City 

of  New  York 516 

Morning  Telegraph  Co.,  Perley 

V 515 

Morse,  People  v 306 

Mott  Haven  Canal  Docks,  In  re 

(Canal  Place) 175 

Murphy  v.  Hudson  River  Tele- 
phone Co 505 

Murphy,  People  ex  rel.,  v.  Bing- 
ham  519 

Musco  v.  United  Surety  Co. . . .  459 

N. 

Napier  v.  Spielmann 575 

National  Park  Bank  of   New 
York  V.  Saitta 548 


PAGB. 

National  Surety  Co..  Guffanti 
v.... 452 

Natural  Carbonic  Gas  Co., 
People  V 421 

Naylor  v.  N.  Y.  C.  &  H.  R.  R. 
R.  Co 544 

Neher,  In  re  (Estate) 565 

New  York  Carbonic  Acid  Gras 
Co.,  People  V 421 

N.  Y.  C.  &  H.  R.  R.  R.  Co., 
Brown  v 542 

N.  Y.  C.  &  H.  R.  R.  R.  Co., 
Naylor  v 644 

N.  Y.  C.  &  H.  R.  R.  R.  Co., 
Phenix  Ins.  Co.  of  Brooklyn 
V 554 

N.  Y.  C.  &  H.  R.  R.  R.  Co., 
Smith  V 560 

N.  Y.  C.  &  H.  R  R.  R.  Co.  v. 
Untermyer 581 

New  York,  City  of,  Bern- 
reither   v 506 

New  York,  City  of,  v.  Bryan..  158 

New  York,  City  of,  Kennedy  v.     19 

New  York,  City  of,  Morning 
Telegraph  Co.  v 516 

New  York,  City  of.  Board  of 
Education  of,  People  ex  rel. 
Raflferty  v 570 

New  York,  City  of,  In  re  (Black- 
well's  Island  Bridge) 520 

New  York,  City  of,  In  re 
(Briggs  Avenue) 255 

New  York,  City  of,  In  re  (Deca- 
tur Street) 286,  578 

New  York,  City  of,  In  re  (Hull 
of  Records) 566 

New  York,  City  of.  Mayor,  eJc  , 
of,  In  re  (Anthony  Avenue). .  518 

New  York  Dock  Company  v. 
India  Wharf  Brewing  Co 557 

New  York  &  Long  Island  Con- 
struction Co.,  Beattie  v 346 

N.  Y.,  N.  H.  &  Hartford  R.  R. 
Co.,  Cormack  v 44(6 

N.  Y.,  Ontario  &  Western  Ry. 
Co.,  Stephens  v 651ft 


TABLE  OF  CASES  REPORTED. 


XI 


PAGE. 

New  York  Produce  Exchange, 
Mason  y 548 

New  York,  Btate  of,  Elmore  & 
Hamilton  Contracting  Co. 
V 681 

o. 

O'Donnel,  People  ex  rel.  Amer- 
ican Manfg.  Co.  y.  (2 cases)..  567 

O'Donnel,  People  ex  rel.  Wa- 
clark  Realty  Co.  v  521 

O'Dwyer  v.  Castle  Square  Opera 
Co 636,  562 

O'Rourke  Engineering  Con- 
struction Co.,  Knickerbocker 
Trust  Co.  V 600 

Olsen  y.  Metropolitan  Street 
Ry.  Co 504 

Ordway,  In  re 96 

P. 

Page  &  Co.  V.  Stock 646 

Parker,  In  re 564 

Peabody,    People   ex   rel.,    v. 

Chanler 625 

People  V.  Ahearn 221 

People  V.  Barobuto 293 

People  V.  Barry 607 

People  V.  Blinn 554 

People  V.  Bowser 296 

People  V.  Farmer 65 

People  V.  Federal  Bank  of  New 

York 627 

People  y.  Ferone 522 

People  V.  Gteyer 364 

People  V.  Geysers  Natural  Gas 

Co 421 

People  y.  Hampartjoomian 77 

People  y.  Hosier 506 

People  y.  Jackson 367 

People  y.  Lincoln  Spring  Co. ..  421 

People  y.  Morse 306 

People  y.  Natural  Carbonic  Gas 

Co 421 

People  y.  New  York  Carbonic 

Acid  Gas  Co 421 

People  V.  Schlessel  476 


PAGE. 

People  V.  Shanley 674 

People  y.  Teal 872 

People  V.  Washor 104 

People  ex  rel.  Adams  y.  Stoll..  661 

People  ex  rel.  American  Ex- 
change Nat.  Bank  y.  Purdy.  270 

People  ex  rel.  American  Manfg. 
Co.  y.  O'Donnel  (2  cases) 667 

People  ex  rel.  American  Mnnfg. 
Co.  V.  Wells 667 

People  ex  rel.  Badger,  In  re,  y. 
Dooling 641 

People  ex  rel.  Brooklyn  Chil- 
dren's Aid  Society  y.  Hen- 
drickson 661 

People  ex  rel.  Collins  y.  Ahearn.  672 

People  ex  rel.  Consolidated 
Nat.  Bank  of  New  York  y. 
Purdy 650 

People  ex  rel.  Cunningham  y. 
Peitner  (Senses) 667 

People  ex  rel.  Cunningham  y. 
Wells 667 

People  ex  rel.  Drake  y.  An- 
drews  638 

People  ex  rel.  Drescher,  In  re, 
y.  Dooling 542 

People  ex  rel.  Fleischmann 
Manfg.  Co.  v.  Marenus. 669 

People  ex  rel.  Fogarty  y.  Cas- 
sidy 668 

People  ex  rel.  Grant  y.  Atlantic 
Terra  Cotta  Co 528 

People  ex  rel.  Hunt  y.  Lane. . .  620 

People  ex  rel.  Jamaica  Water 
Supply  Co.  y.  State  Board  of 
Tax  Comrs 89 

People  ex  rel.  Jones  y.  lAngan 
(2  cases) . .   651 

People  ex  rel.  Krekeler  v.  But- 
ler  518 

People  ex  rel.  Lake  Shore  &  M. 
S.  Ry.  Co.  y.  City  of  Buffalo.  618 

People  ex  rel.  Lichtenstein  y. 
Langan 260 

People  ex  rel.  Murphy  y.  Bing- 
ham  619 


xu 


TABLE  OF  CASES  REPORTED. 


FAGB. 

People  ex  rel.  Peabody  v.  Chao- 

ler 525 

People  ex  rel.  Raflferty  v.  Board 
of    Education,     New    York 

City 670 

People  ex  rel.  South  Shore  Trac- 
tion Co.  V.  Willcox 212 

People  ex  rel.  Waclark  Realty 

Co.  V.  O'Donnel 521 

Perkins,  Sweet  v 482 

Perley  v.   Morning    Telegraph 

Co 616 

Phcnix  Ins.  Co.  of  Brooklyn 
V.  N.  Y.  C.  &  H.  R.  R  R. 

Co 654 

Pierce,  Quilfoyle  v 499 

Pitriello,  Polito  y 517 

Polito  V.  Pitriello 517 

Potter  V.  Gilbert 576 

Pratt  V.  Clark 502 

Pratt  Chuck  Co.,  Greco  v 643 

Preferred  Accident  Ins.  Co.  of 

New  York,  Houlihan  v 337 

Purdy,  People  ex  rel.  Amcricau 

Exchange  Nat.  Bank  v 270 

Purdy,  People  ex  rel.  Consoli- 
dated Nat.  Bank  of  New 
York  V 650 

E. 

Raflferty,  People  ex  rel.,  v. 
Board    of    Education,    New 

York  City 570 

Randall,  In  re 569 

Rathbone  v.  Ayer 503 

Richmond  v.  Richmond 535 

Richmond      County      Savings 

Bank,  Heal  v 549 

Ridgely  v.  Taylor  &  Co 556 

Robinson,  Cantor  v 546 

Romeo  v.  City  of  Yonkera.   . . .  546 

Rudd  V.  Winkler 558,  559 

Rutherfurd,  In  re.  .   311 

S. 
Saitta,  National  Park  Bank  of 
New  York  v 648 


PIGB. 

Schafhaus  v.   Coney  Island  & 

Gravesend  Electric  Ry.  Co. . .  657 

Schlessel,  People  v 476 

Sea  Beach  Railway  Co.,  In  re. .  533 

Scggle,  Baker  v 637 

Seneca    Nation  of    Indians  v. 

Appleby 318 

Shanley,  People  v 574 

Shay,  In  re 680 

Silberstcin,  Halsted  v 1 

Smith  V.  Board  of  Supervisors, 

Essex  Co 626 

Smith  V.  Brown  Brothers  Co. . .  629 
Smith  V.  N.  Y.  C.  &  H.  R.  R.  R. 

Co 660 

South  Brooklyn  Saw  Mill  Co., 

Taft  V 608 

South  Shore  Traction  Co.,  Peo- 
ple ex  rel.,  V.  Willcox 212 

Spielmann,  Napier  v 575 

State   Bjard  of    Tax    Comrs., 

People  ex  rel.  Jamaica  Water 

Supply  Co.  V 39 

State  of  New  York,  Elmore  & 

Hamilton  Contracting  Co.  v..  631 
Stephens  v.  N.  Y.,  Ontario  & 

Western  Ry.  Co 662 

Stock,  Page  &  Co.  v 646 

Stokes,  Hoffman  House,  New 

York,  V  577 

Stoll,  People  ex  rel.  Adams  v. .  561 
Supervisors     of     Essex     Co., 

Board  of.  Smith  v 626 

Supreme  Council,  Catholic  Mut. 

Benefit  Assn.,  Dowdall  v 405 

Sweet  V.  Perkins 482 

Swing  V.  Dayton 608 

T. 

Taft  V.   South  Brooklyn  Saw 

Mill  Co 608 

Tax  Comrs.,  State    Board  of. 
People  ex  rel.  Jamaica  Water 

Supply  Co.  V 39 

Taylor,  Wells  v 644 

Taylor  &  Co.,  Ridgely  y 666 

Teal,  People  v 372 


TABLE  OF  CASES  REPORTED. 


xin 


PAGE. 

Title  Guarantee  &  Trust  Co.  t. 
Haven  (2  cases) 487 

Twelfth  Ward  Bank  of  New 
York  City  v.  Katz 555 

Typographical  Union  No.  6, 
Typothetae  of  the  City  of 
New  York  v 571 

TypothetfiB  of  the  City  of  New 
Yorkv.  Typographical  Union 
No.  6 571 

U. 

United  Surety  Co.,  Benvegna 

V 5ft3 

United  Surety  Co.,  Musco  v 459 

Untermyer,  N.  Y.  C.  &  H.  R.  R. 
R  Co.  V 531 


V. 

Von  Au  y.  Magenheimer 510 

w. 

Waclark  Realty  Co.,  People  ex 

ex  rel. ,  v.  O'Donnel 521 

Washor,  People  v 104 

Water  Comrs.  of  White  Plains, 
Board  of,  In  re 517 


PAOB. 

Webster    v.    Columbian    Nat. 

Life  Ins.  Co 528 

Wells  V.  Taylor 544 

Wells,  People  ex  rcl.  American 

Manfg.  Co.  V 667 

Wells,  People  ex  rel.  Cunning- 
ham V 567 

Westminster    Realty      Corpn., 

Bergstrom  v 538 

White  V.  Loomis 549 

White  Plains,  Board  of  Water 

Comrs.  of ,  lu  re 517 

Willcox,  People  ex  rcl.  South 

Shore  Traction  Co.  v 212 

Willis,  Lamb  v 512 

Winkler,  Rudd  v 558,  559 

Witmer  v.  City  of  Jamestown .  553 
Wright  V.  Knights  of  Maccabees 

of  the  World  391 

Wynkoop    v.    Ludlow    Valve 

Manfg.  Co 824 

Y. 

Yonkers,  City  of,  Romeo  v. . . .  546 

z. 

Zeltner  Brewing  Co.,  Ilorst  v..  558 


TABLE  OF    CASES 

CITED  IN  THE  OPINIONS  REPORTED  IN  TfflS  VOLUME. 


-A..  PAQB. 

Acton  V.  Blundell. 12  M.  &  W.  824 481 

Adams  v.  City  of  Cohoes 127  N.  Y.  175 23 

Adams  v.  East  River  Savings  Instn.  186  N.  Y.  52 196 

iEtna  Ins.  Co.  v.  Mayor,  etc.,  of  }    .^  ^  y  ^.   ^.  j— 

N.  Y )  

Albany  City  Nat.  Bank  v.  Maher. .  9  Fed.  Repr.  884 280 

American  Surety  Co.  v.  Lawrence- )    ^  ^^  ^^^^  ^ ^ 

vllle  Cement  Co » 

Appleton  V.  Citizens'  Central  Nat.  )    mqq  ^  y   417  145   1 5(1 

Bank )  

Austin  V.  Goodrich 49N.  Y.  266 822 

Austin  V.  Strong 47N.Y.679 24 

Ayers  v.   Ancient  Order  United  )    iqq  n.  y.  280 402,  411.  418 

Workmen ) 


B. 


Ballentine  v.  North  Missouri  R.  R.  }    ^  «     .^^  ^^ 

Co 'i 

Bank  for  Savings  v.  Grace 102  N.  Y.  813,  826 197,  199 

Barker  V.  People 8  Cow.  686 246,  252 

Bartlett  V.  Drew.. 57  N.  Y.  587 102 

Barto  V.  Himrod 8  N.  Y.  483 250 

Bayliss  v.  Ingram 84  App.  Div.  860,  868 28 

Beach  v.  Supreme  Tent,  K.  of  M. .  177  N.  Y.  100.  104. ...    401,  410,  411 

Beekman  v.  Third  Ave.  R.  R.  Co. .  153  N.  Y.  144,  152 165 

>                    Bertholf  V.  O'Reilly 74  N.  Y.  509,521 486 

Bigelow  V.  Forrest 76  U.  S.  339 822 

Bhick  V.  Chicago,  B.  &  Q.  R.  Co. . .  30  Neb.  197 448 

Bloodgood  V.  Ayers 108  N.  Y.  400,  405 441 

''                   Bly  the  v.  Denver  &  Rio  Grande  R.  \    ^5  ^j^  333  ^^ 

Co.. ) 

BoUes  V.  Outing  Co : . . .  175  U.  S.  265 880 

Bowman  V.  Teall 23  Wend.  806 450 

>                    Brantingham  V.  Huff 174  N.  Y.  53 ; 87 

Brevoortv.  City  of  Brooklyn 89  N.  Y.  128 288 

Brooklyn   Steam  Transit  Co.  v.  J   79  jq-  y  524  167 

City  of  Brooklyn     » 

XV 


xvi  TABLE  OF  CASES  CITED. 


^«  VAQM. 

Callanan  V.  Oilman 107  N.  Y.  360 486 

Chamberlain  v.  People 23  N.  Y.  85 381,  887 

Chapman  v.  Hughes 61  Miss.  339 89 

Chase  v.  Webster 168  Mass.  228 133 

City  of  Buffalo  V.  Pratt 181  N.  Y.  293 291 

Cleveland  v.  Flagg 4  Cashing,  76 7 

Cockrum  v.  West 122  Ind.  872 494 

Comrs.  of  Pilots  V.  Clark 38  N.  Y.  251 28 

Commonwealth  v.  Alger. 7  Cash:  84 486 

Commonwealth  v.  Graham 157  Mass.  73 89 

Commonwealth  v.  Shaver 8  Watts  &  S.  338 252 

Commonwealth  v.  Smith 11  Allen,  243 376 

Compton  V.  Long  Island  U.  R.  Co. .  1  N.  Y.  8.  R.  554 450 

Coney  Island,  Ft.  H.  &  B.  R.  R.  J    15  App.  Div.  588 164 

Co.  V.  Kennedy. > 

Continental  Ins.  Co.  v.  Rhoads 119  U.  8.  287 823 

Cook  V.  Cook 144  Mass.  168 180 

Corsev.Peck 102  N.  Y.  518 87 

Cotheal  v.  Brouwer 5  N.  Y.  562 306 

Coutant  V.  People 11  Wend.  511 253 

Culbertson  v.  City  of  Fulton 127  111.  30 202 

Cunningham  v.  Wabash  R.  R.  Co. .  79  Mo.  App.  524 440 

D. 

Dady  V.  O'Rourke 172  N.  Y.  447 87 

Danforth  V.  Danforth 111111.236 181 

Day  V.  Micou 85  U.  S.  156 822 

Dillon  V.  National  Coal  Tar  Co ... .  181  N.  Y.  215 828 

Doane  v.  Mercantile  Trust  Co 160  N.  Y.  494 385 

Dodge  V.  Manning 1  N.  Y.  298 816 

Dorrity  v.  Rapp 72  N.  Y.  807 442 

Dowdall  V.  Catholic  Mut.  Benefit 

Assn 

Downer  v.  Howard 44  Wis.  82 181 


}    196  N.  Y.  405 408 

Assn > 


E. 

Ensign  V.  Barse 107  N.  Y.  880. ...  12,  13,  14,  16,  284 

Brans  v.  Southern  Tier  Masonic  )    ^^  jj  y  ^53  459 ^^  ^j^,^  ^jg 

Relief  Assn ) 

F. 

Fanning  v.  Osborne 102  N.  Y.  441 165 

Farnum  v.  Peterson Ill  Mass.  148,  151 7 

Feinberg  v.  D..  L.  &  W.  R.  R.  Co.  52  N.  J.  Law,  451 448 

Fellows  v.  Lee 5  Denio,  628 828 


TABLE  OF  CASES  CITED.  xvii 

PAOB. 

Fiacre  v.  Chapman 32  N.  J.  Eq.  463 495 

Fiaher  v.  Hervey 6  Col.  16 173 

Forbeli  v.  City  of  New  York 164  N.  Y.  522 481.  441 

Forsterv.  Scott 186  N.  Y.  577 259 

Forward  v.  Pittard 1  T.  R.  27 447 

G. 

Germond  v.  Germond 6  Johns.  Ch.  347 876 

Gilman  V.  Tucker 128  N.  Y.  190 284 

Glens  Falls  P.  C.  Co.  V.  Travel-)  1^2  N.  Y.  899 828 

ers*  Ins.  Co i 

Gordon  v.  M.  <&  L  Railroad 52  N.  H.  596.  599 449,  450 

Griffith  V.  Wells 8  Denio,  226 281 

H. 

Hagner  V.  Hall 10  App.  Div.  581;  159N.  Y.552.     18 

Hancox  v.  Meeker . .  95  N.  Y.  528 419,  420 

Hathorn  v.  Natural  Carbonic  Add  }    194  N.  Y.  826 429,  480.  481 .  482 

Gas  Co f  484,  486.  488,  439.  442 

Haynes  V.  Aldrich 138  N.  Y.  287 28,    28 

Hennington  v.  Georgia 163  U.  8.  299 468 

Herter  V.  Mullen    159  N.  Y.  28,  43 28 

Hess  V.  Sloane 66  App.  Div.  522;  173  N.  Y.  616.  153 

Hirshfeld  v.  Fitzgerald 157  N.  Y.  166 458 

Hoffman  v.  uEtna  Fire  Ins.  Co 82  N.  Y.  405. . 840,  844 

Hoffman  v.  Pennsylvania  Hospital.  1  Dem.  118 815 

Holland  V.  Beard 59  Miss.  161 89 

Holloway  v.  Southmayd 139  N.  Y.  890 121 

Homestead  Co.  v.  Valley  Railroad .  17  Wall.  153,  167 494 

House  V.  Walsh 144  N.  Y.  418 37 

Huling  V.  Ruling 32  III.  App.  519 91 

Hulse  V.  Town  of  Goshen 71  App.  Div.  486 .485 

Hun  V.  Bourdon 57  App.  Div.  851  38 

Hurd  V.  N.  Y.  &  C.  Steam  Laun- f    i67  N.  Y,  89.  95 108 

dry  Co » 

Hurlburt  v.  Duiant 83  N.  Y.  121 419 

I. 

Industrial  &  General  Trust.  Lim- )    ^g^  j^  y.  215.  225 408,  412 

ited.  V.  Tod ) 

Inhabs.  of  Bucksport  v.  Inhabs.  j.  5^  Me  22         ...  .  89 

of  Rockland ' 

InreJacobs 98  N.  Y.  98 485 

J. 

Jacquins  v.  Commonwealth 9  Cush.  279 178 

Jemison  V.  Citizens' Savings  Bank.   122  N.  Y.  185 155 

B 


xviii  TABLE  OF  CASES  CITED. 

PAGB. 

John  V.  Connell 61  Neb.  267 495 

Johnson  v.  Long  Island  R.  R.  Co. .  162  N.  Y.  462 820,  322 

Jones  V.   Minneapolis  &  St.   L.  )    91  ^inn.  229 449 

R.  R.  Co > 

Joslyn  V.  Rockwell 128  N.  Y.  334 12,13,    16 

K. 

Kahnv.Chapin 162  N.  Y.  305 88 

Kelley  v.  Lindsey 7  Gray.  287 494 

Kelly  V.  Mulcahy 131  App.  Div.  639 172 

Kent  V.  Quicksilver  Mining  Co 78  N.  Y.  159,  182 399 

Kittel  V.  Domeyer 175  N.  Y.  205 458 

Knickerbocker  Trust  Co.  y.  Iselln. .  185  N.  Y.  64 458 

L. 

Langan  v.  Supreme  Council,  Am.  }    174  n.  Y.  266 400  403 

L.  of  H J  "^ ' 

Laughran  v.  Smith 75  N.  Y.  205,  210 24 

Leavitt  v.  Yates  4  Edw.  Ch.  134,  156 164 

Leeds  v.  N.  Y.  Tel.  Co 178  N.  Y.  118 485 

Leighton  v.  People 88  N.  Y.  117 107,  310,  362 

Livingston  v.  Proseus  2  Hill,  526 7 

Lord    V.   Equitable  Life    Assur.  [   ^94  jq-  y  212  164    165 

Society > 

Lorillard  V.  Clyde 122  N.  Y.  41 22,    37 

M. 

McAlpine  V.  Potter 126  N.  Y.  285 417,  419 

McArthur  v.  Sears 21  Wend.  190..  447 

McNish  V.  Perrine  14  Neb.  582 494 

Manwarren  v.  Mason 79  Hun,  592 91 

Marshall  v.  Sherman 148  N.  Y.  9 458 

Matter  of  Advisory  Opinion 31  Fla.  1 236 

Matterof  Brooklyn,  Sub.  &  Q.  Co.  ^  185  N  Y   171  167 

R.  R.  Co f 

Matter  of  Brooklyn,  Winfleld  &}  70  j^  y  245  167 

N.  R.  Co )  " 

Matter  of  Brooklyn,  Winfleld  &  1.  75  jf  y  835  168 

N.  R.  Co ) 

Matter  of  City  of  New  York 192  N.  Y.  459 119 

Matter   of   City  of    New    York  ^   n8  App.  Div.  224 258 

(Briggs  Avenue) > 

Matter  of  Dorsett 179  N.  Y.  496 177 

Matter  of  Douglas  v.  Bd.  Siiprs.,  {   ^.^g  n  Y  309  313 286 

Westchester  Co ^ 

Matter  of  Erving 108  App.  Div.  500.  816 


TABLE  OF  CASES  CITED.  xix 

PAOl. 

Matter  of  First  Nat.   Bank  of)   iga  N.  Y.  4«0.  468 275 

OssiniDg ) 

Matter  of  Frankenheimer 1»5N.  Y.  846 815 

Matter  of  Guden 71  App.  Di  v.  423 287 

Matter  of  GudsQ 171  N.  Y.  529 249 

Matter  of  Hathaway 71  N.  Y.  238,  244 248 

l^Iatterof  Hutchinson 84  Hun,  568 97 

Matter  of  McGowan. 124  N.  Y.  526 814 

Matter  of  Mason 98  N.  Y.  527,  585 420 

Matter  of  Mayor,  etc..  of  N.  Y.  >    ^  ^^p  dj^  533 j^g 

(Vanderbilt  Avenue)  . . . , J 

Matter  of  Mayor,  etc.,  of  N.  Y.  )    noApp.  Dlv.  882;  189N.Y.561.  118 

(Opening Vanderbilt  Avenue)..  ) 

Matter  of  Metropolitan  Qos  Light  1   05  x  Y  526  28S 

Co ) 

Matter  of  Oakes 19  App.  Div.  192 815 

Matter  of  Opening  Eleventh  Avenue.  81  N.  Y.  436 291 

Matter  of  Opening  Rogers  Avenue. .  29  Abb.  (N.  C.)  861 259 

Matterof  Ryers 72  N.  Y.  1 441 

Matter  of  Steinway 159  N.  Y.  250 805 

Matter  of  Tliompson 184  N.  Y.  36 458 

MatterofTrusteesof  Union  College.  129  N.  Y.  808 284 

Matter  of  Van  Antwerp 56  N.  Y.  261 288 

Matter  of  Village  of  Middletown. . .  82  N.  Y.  196 285 

Mayor,  etc.,  of  N.  Y.  v.  Manhat- )    no  v  v  1  aaa 

tan  Ry.  Co ) 

Meigs  V.  Roberts 162  X.  Y.  371,  877 15 

Mercantile  Nat.  Bank  v.  Mayor,  }    172  \  y  35  45  276 

etcofN.Y i 

Mercantile  Trust  Co.  v.  Hart    ....  76  Fed.  Repr.  678 494 

Mcrritt  V.  Earle 29  N.  Y.  115 447 

Middle  worth  V.  Ord  way 191  N.  Y.  404 90 

Mock  V.  Supreme  Council,  Royal }  j^j  App.  Div.  474 408 

Arcanum ) 

Musco  V.  United  Surety  Co 196  N.  Y.  459 456 

Myersy.  Moran 118  App.  Div.  427 172»  178 

N. 

Nassau  Bank  y.  Jones 95  N.  Y.  115,  120.  - 154 

National  Park  Bank  v.  Tenth  Nat.  ^  4a  ^  Y  77  493  498 

Bank ) 

Nickerson  v.  Nickerson 84  Oregon,  1 180 

Northrup    v.  Railway  Passenger  )   43  jj.  Y.  516 844 

Assur.  Co J 


XX  TABLE  OF  CASES  CITED. 


OR.  T,    .  ^- 

O  Beirne  V.  Lloyd 43  N.  Y.  248 27 

Ogden  V.Lee 6  11111,546 323 

Ohio  Oil  Co.  V.  Indiana 177  U.  8.  190,  210 437,  442 

Olcott  V.  Baldwin 190  N.  Y.  99 417]  420 

P. 

Pakas  V.  Hollingshead 184  N.  Y.  211 22 

Parish  V.  N.  Y.  Pro<luce  Exchange.  169  N.  Y.  34 ,\,  403 

Pai-sona  V.  Hardy   14  Wend.  215 ..!!!     449 

People  V.  Albany  &  Vermont  R.  R.  24  X.  Y.  261 ..  154 

People  V.  Ballard 134  N.  Y.  269 !!!!....  436 

People  V.  Barbed 149  N.  Y.  256,  267 ....!368 

People  V.  Beckwith 103  N.  Y.  360 310 

People  V.  Broadway  R.  R.  Co.  of  (   -^^  ^  ^    „ 
Brooklyn ,,f   1^6  N.  Y.  29 m 

People  V.  Constantino 153  N.  Y.  24 310 

People  f.  Decker 157  N.  y.  186 310 

People  V.  Del  Vermo 192  N.  Y.  470 310 

People  V.  Driscoll 107  N.  Y.  414 ][   .362 

People  V.  Ferraro 161  N.  Y.  865 310 

People  V.  Gardner 144  N.  Y.  119   882,  888 

People  V.  Governale 193  N.  Y.  581 '310 

Peoplev.  Hall 169  N.  Y.  184 ,  107 

People  V.  Herman 45  Hun,  175 '  369 

People  V.  Hughes 137  N.  Y.  29 !!!*..!!  107 

People  V.  Huson  187  N.  Y.  97 !...!!  107 

People  V.  Httter 184  N.  Y.  237 ......309 

People  V.  Johnson  104  N.  Y.  213 369 

People  V.  Kingston  &  M.   Turn-  I    oq  w    ^   ino  nn. 
pike  Co [   23  Wend.  193.  204 164 

People  V.  Koenig 180  N.  Y.  155 362 

People  V.  L»idew 189  N.  Y.  355,  360 ! .     13 

People  V.  lAngley 114  App.  Div.  427 ]  369 

People  V.  Mttjone 91  N.  Y.  211 310,  362 

People  V.  Moran 123  N.  Y.  254 382,  388^  389 

People  V.  Piatt 117  N.  Y.  159 '246 

People  V.  Poucher 30  Hun.  576 370 

People  V.  Purdy 154  N.  Y.  489 246,  250 

People  V.  Richards 44  Hun,  278,  286 368 

Peoplev.  Stedeker 175  n.  Y.  57,  62 266 

People  V.  Sullivan 173  N.  Y.  122 309 

People  V.  Turner 117  N.  Y.  227 ...  16,  284 

People  V.  Turner 145  N.  Y.  451.  459 .'     16 

People  V.  Utica  Ins.  Co 15  Johns.  383 155 

People  V.  Weichers 179  N.  Y.  459 [[',[[[  m 


TABLE  OF  CASES  CITED.  xxi 


FAQB. 


People  ex   rel.    Am.    Exchange  l   195  -^  y  270  .  550 


•  •  •  •  9 


Nat.  Bank  v.  Purdy . . . 
People  ex  rel.  Barnard  v.  Wemple.  117  N.  Y.  77 18 

People  ex  rel.  Bridgeport   8av.  )    ^^^  j^  y.  88 274.  279.  280.  285 

Bank  v.  Feitner » 

People  ex  rel.  Burke  v.  Wells 184  N.  Y.  275 58 

People  ex  rel.  Burnham  v.  Jones. . .  110  N.  Y.  509 215 

People  ex  rel.  Bush  v.  Thorntou.. . .  25  Hun.  456 252 

People  ex  rel.  Chrome  Steel  Co.  ?  22  Hun   91                                        24 

▼.  Paulding ) 

People  ex  rel.  Devery  v.  Coler 173  N.  Y.  108,  112 287,  245 

People  ex  rel.  Gallatin  Nat.  Bank  |.  a?  ^  Y  516                                   276 

V.  Comrs.  of  Taxes ) 

Peopl**  ex  rel.  Hegeman  v.  Corrigan.  195  N.  Y.  1,  13 83 

People  ex  rel.  Henry  v.  Nostrand. .  46  N.  Y.  375,  881 248 

People  ex  rel.  Israel  v.  TibbeU  ...  4  Cowen,  384 178 

People  ex  rel.  Metr.  Street  Ry .  Co.  >    ^^  .         j^.^  ^^ ^ 

V.  State  Bd.  Tax  Comrs » 

People  ex  rel.  Metr.  Street  Ry.  Co.  )  ^^^^  x  Y  417  481                   62    194 

V.  State  Bd.  Tax  Comrs )  *     *       '       

People  ex  rel.  New  England  Tele.)    egMisc.  Rep.  1 62 

phone  Co.  v.  Woodbury ) 

People  ex  rel.  N.  Y.  Electric  Lines  )    ^^  ^  y.  593,  605 435 

Co.  V.  Squire ) 

People  ex  rel.  N.  Y.  Society,  etc..  )  88  N  Y  626                                  539 

V.  Gilmore f 

People  ex  rel.  Osgood  v.  Comrs.  ?  99  jj  y  154                                    58 

of  Taxes / 

People  ex  rel.  Panama  R.  R.  Co.  )  194  jr  y  240                                  68 

V.  Comrs.  of  Taxes > 

People   ex    rel.   Rochester  Tele-  {   ^^^  j^^^  ^j^  333 ^^ 

phone  Co.  v.  Priest ' 

People  ex  rel.  Rome,  W.  &  O.  R.  ^  ^q^  j^  y  3,^.^  ggj                         276 

R.  Co.  V.  Haupt f 

People  ex  rel.  Tiffany  &  Co.  v-  l  144  ^  Y  166  172.                 ...  144 

Campbell >  ' 

People  ex  rel.  Tyroler  v.  Warden  )  ^g^  jq-  y  ^^^                                 ^^ 

of  City  Prison J 

People  ex  rel.  Westchester  F.  Ins.  I  91  jr  y  574  501                            53 

Co.  y.  Davenport ) 

Perry  v.  Dickerson 85  N.  Y.  845,  347 22 

Pettit  V.  Pettit 105  App.  Div.  312 180 

Pfohl  V.  Simpson 74  N.  Y.  137 458 

Poor  V.  Horton 15  Barb.  485,  497 7 

Pratt  V.  Short 79  N.  Y.  440 155 

Preston  v,  iEtna  Ins.  Co 193  N.  Y.  142 841 

Preston  V.  Bowers... 18  Ohio  St.  1  91 


xxii  TABLE  OF  CASES  CITED. 

PAGE. 

Price  V.  Neal 8  Burrow,  1354 492,  493 

Pruitt  V.  Hannibal  &  St.  Joseph  {  q^  Mo  527  448 

R.R.CO ) 

Qiiackenboss  y.  Globe  &  R.F.  Ins.  I.  177  n  v  71  157 

Co » 

K. 

Reformed  Prot.  Dutch  Church  of  /    ^  Barb  191  199  27 

Westfield  v.  Brown ) 

Regina  V.  Gibbons 9  Cox  Cr.  L.  Cas.  105 381,  386 

Regina  v.  Phillpotts 2  Den.  Cr.  Cas,  303. . .    380,  386,  387 

Regina  v.  Southwood 1  Fost.  &  Fin.  356 376 

Rickerson  v.  Hartford  Fire  Ins.  Co.  149  N.  Y.  307,  313 340,  344,  345 

Ring  V.  City  of  Cohoes 77  N.  Y.  83 485 

Robinson  v.  Govers 60  Hun,  562 131 

Robinson  v.  Govers 138  N.  Y.  425 .  181 

S. 

St.  John  V.  Andrews  Institute.   ..     192  N.  Y.  382 420 

Sampeyreac  v.  United  States 7  Peters,  222 173 

Saranac  Laud  &  Timber  Co.  v. 

Comptroller 

Saranac  Laud  &  Timber  Co.  v.  ) 

Roberts ) 

Schuylerv.  Smith 51  N.  Y.  309 24,     29 

Scialo  V.  Steffeus 105  App.  Div.  593..   328 

Secor  V.  Sturgis 16  N.  Y.  548,  554 22,     27 

Seed  V.  Johnston 63  App.  Div.  340 27 

Sharp  V.  Thompson 100  111.  447 494 

Sherwood  v.  Phillips 13  Wend.  479 24,  35,     28 

Sherwood  v.  St.  Paul  &  Chicago  |    ^^  ^^^^^  .^  259 

R.  Co ) 

Shipman  v.  Protected  Home  Circle.  174  N.  Y.  398,  404 400 

Simons  v.   American  Legion  of  I  '^^^  -^  y  263  403 

Honor  ) 

Sistare  v.  Best 88  N.  Y.  527,  533 155 

Skaueateles  W.  W.  Co.  v.  Village  [   igi  n  Y  154  285 

of  Skaneateles ^ 

Smith  V.  People 47  N.  Y.  330 107 

Spencer  v.  Merchant 100  N.  Y.  585;  125  U.  S.  345.  283.  284 

State  V.  Waddle 100 Iowa,  57;  69  N.  W.  Repr.  279.  387 

State  of  Iowa  v.  Welsh  109  Iowa,  19 236 

State  of  Kansas  ex  rel  Coleman  \    ^^  -^^^  262 236,  250 

V.  Rose ^ 

State  of  Minnesota  v.  Dart 57  Minn.  261 236,  249 


I   177  U.  8.  318 16 

195  N.  Y.  303 16 


TABLE  OF  OASES  CITED.  xxiii 

PAGB. 

State  ex  rel.  PoUce   Comre.   v.)  30  k  J.  L.  101  252 

Pritcbard J 

Stale  ex  rel.  Scott  v.  Lowell 78  Minn.  166 89 

State  ex  rel.  Tyrrell  v.  Jersey  City . .  25  N.  J.  L.  536 286,  248.  250 

Steinhardt  v.  Baker 163  N.  Y.  410,  417 107 

Stevens  v.  Stevens 54  Hun,  490 .    376 

Stokes  T.  Stokes..  23  App.  Div.  552 103 

Stowell  V.  Greenwich  Ins.  Go 163  N.  Y.  298 87.  355 

Sturgis  V.  Spoflford 45  N.  Y.  446 241 

Suburban    Rapid  Transit  Co.  v.  )  ^^3  j^  y  5^^ j^ 

Mayor,  etc.,  of  N.  Y > 

T. 

Talmage  V.  Pell 7  N.  Y.  347  155 

Terrel  v.  Wheeler 123  N.  Y.  76 283 

Terry  V.  Little 101  U.  S.  216 458 

Thomas  v.  Scutt 127  N.  Y.  133 37,  355 

Thomas  v.  Thomas 57  Md.  504 130 

Thorn  v.  Garner 113  N.  Y.  198 315 

Tinker  v.  N.  Y.,  O.  &  W.  Ry.  Co. .  157  N.  Y.  312 486 

Town  of  Sherburne  v.  Town  of 

Hartland 

Turner  v.  New  York 168  U.  S.  90 . .   16 


I   37Vt.  528 89 


u. 

United  M.  Realty  &  Impr.  Co.  v.  )  ^^^  ^  y  ^^^  g^^ 23     3^ 

Roth ) 

United  States  V.  Lasher 134  U.  8.  624 231 

United  States  v.  Winn. 8  Sumner,  209,  211 231 

V. 

Van  Rensselaer  v.  Van  Rensselaer. .  113  N.  Y.  207 816 

Village  of  PhcEnix  V.  Gannon 195  N.  Y.  471 164 

Vought  V.  Eastern  B.  &  L.  Assn. . .  172  N.  Y.  508.  518 404,  413 

w. 

Walla  Walla  City  v.  Walla  Walla  >  172  u  8  1  202 

Water  Co ^ 

Warner  V.  Bull 13  Metcalf,  1,  4 7 

Webber  v.  Shearman 3  Hill  547 24,    28 

Weber  v.  Supreme  Tent,  Knights  )    173  n.  Y.  490.  400,  409 

of  Maccabees 1 

Weed  V.  Panama  R.  R.  Co 17  N.  Y.  362 450 

Wells  V.  Disbrow 48  N.  Y.  S.  R.  746. 318 

Weston  V.  City  of  Syracuse 17  N.  Y'.  110 203 


xxiv  TABLE  OF  CASES  CITED. 

PAGE. 

Wheeler  V.  Ruth ven 74  N.  Y.  428 315,816.317 

White  V.  Henry 24  Me.  531 89 

White  V.  Ross 47  Mich.  172 91 

Wilkes  Case  \  English  House  of  Commons 238 

i  247 

Willcox  V.  Consolidated  Gas  Co. . . .  212  U.  8.  19,  51 57,  58,  59 

Willcox  V.  Consolidated  Gas  Co. . . .  157  Fed.  Repr.  849,  869 58 

Williams  V.  Bd.  Suprs.  County  of  [   21  Fed.  Repr.  99  283 

Albany J 

Williams  v.  Fears 179  U.  S.  270 467 

Williams  v.  Supervisors  of  Albany.  122  U.  S.  154 280 

Wright  V.  Knights  of  Maccabees  »    ^^^  ^        ^.^  ^^ ^ 

of  the  World )  *^ 

Wright  V  Knights  of  Maccabees  )    193  n.  Y.  391 413 

of  the  World     ) 

Wy  nehamer  v.  People 13  N.  Y.  378 435 

Y. 

Yates  V.  Faasett 6  Denio,  21 27 


TABLE  OF  OASES 

AFFECTED  BY  DECISIONS  REPORTED  IN  THIS 

VOLUME. 


■■! 


AFFIR 

Adams  ▼.  Bristol 

Baker  v.  Seggie 

Beneve^^  v.  United  Surety  Co 

Bcrnreitber  v.  City  of  New  York.   . 
Beijemanii  v.  Bixx^klyn  Union  Ele- } 

▼ated  R.  R.  Co f 

Boyer  v.  Boyer 

Brace  Co.  v.  Kraft 

Brooklyn  Heights  R.   R.    Co.  v 

Brooklyn  aty  R  R.  Co.  ... 
Brown  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co. 

Burke  v.  Holtzmann 

Burnlmm  y.  Eyre 

Canavan  v.  Decauville  Automo- } 

bile  Co  f 

Cantor  v.  Robinson 

Cavanaugh  v.  Brumme 

City  of  Middletown  v.  .^tna  In- ) 

demnity  Co » 

Cobb  v.  Crittenden 

County  of  Erie  v.  Diehl 

Crimmins  v.  Carlyle  Realty  Co 

Darcy  v.  Brooklyn  &  N.  Y.  Ferry  ) 

Co ) 

Donley  v.  Glens  Falls  Ins.  Co 

Fay  V.  Lambourne 

Frank  v.  Carter 

Gause  v.  Commonwealth  Trust  Co. 

Gleason  v.  Holcomb 

Greco  v.  Pratt  Chuck  Co 

Guffanti  v.  Nat.  Surety  Co 

Guilfoy  1e  v.  Pierce 

Hamilton  v.  Fleokenstein 

Heal  v.  Richmond  County  Savings  } 

Bank ) 

Hoffman  House,  New  York,  as 

Trustee,  v.  Foote 


I 


MED. 
26  App. 

26  A  pp. 
82  App. 

23  App. 

27  App, 

33  App. 
26  App. 

24  App. 


Div. 
Div. 
D 
D 


D 

D 
D 

D 


V. 
T. 


660. 
947. 
925. 
291. 


PAGB. 
.  610 

.  537 
.  563 
.  506 


V.  83 


V. 
V. 


932. 
924. 


V.  896 


508 

568 
468 

502 


26  App.  Div.  240 542 

17  App.  Div.  292 576 

23  App.  Div.  777 560 

24  App.  Div.  923 534 

20  App.  Div.  875 546 

24  App.  Div.  921 578 

27  App.  Div.  914 543 


25  App.  Div.  900. 
29  App.  Div.  735.. 
32  App.  Div.  664.. 

27  App.  Div.  167. 


534 
501 
532 

99 


26  App.  Div.  922 501 

24  App.  Div.  245 575 

33  App.  Div.  895 572 

24  App.  Div.  438 184 

31  App.  Div.  868 571 

27  App.  Div.  798 543 

33  App.  Div.  610 452 

25  App.  Div.  504 499 

23  App.  Div.  913 553 

27  App.  Div.  428 549 

26  App.  Div.  944 577 

XXV 


i   137  App.  Div.  915 655 


xxvi  TABLE  OF  CASES  AFFECTED.. 

PAGE. 

Horstv.  Zeltner  Brewing  Co 124  App.  Div.  921 568 

Huber  Company  v.  McCabe 124  App.  Div.  986 647 

Hudson  Baseball  Assn  v.  Greater  )    ^^  ^       ^.^  ^g^ ^ 

New  York  Baseball  Assn ) 

Isaacs    V.     Commercial    Co.    of 

Salonica 

Jolliffe  V.  Miller 126  App.  Div.  763 604 

Johnson  &  Co.  v.  Cox. 124  App.  Div.  924   110 

Jones  V.  Iloadley 115  App.  Div.  479 512 

Kahn  V.  Kahn 183  App.  Div.  897 525 

Kiley  V.Jones 127  App.  Div.  947 537 

Knickerbocker     Trust    Co.      v.  )    ^^  ^pp  j^.^  ^10 509 

O'Rourke  Eng.  Constr.  Co ) 

Lamb  v.  Willis 125  App.  Div.  183 512 

Levy  V.  McClellau    182  App.  Div.  913 178 

Lowvllle&BeaverRiverR.R.Co.  )    ijg  App.  Div.  884 545 

V.  Elliott )  ^ 

McAnerney  v.  Bernstein 126  App.  Div.  906 509 

McCrum  v.  Lex  Realty  Co 122  App.  Div.  922 499 

Marsh  v.  Johnston 125  App.  Div.  597 511 

Mason    v.    New    York   Produce)    i27  App.  Div.  282 548 

Exchange  > 

Matter  of  Bates  (Cavanaugh) 184  App.  Div.  376 540 

Matter   of   City    of   New  York)    133  App.  Div.  896 620 

(Blackweirs  Island  Bridge)  . . .  ) 

Matter   of   City    of   New    York)    jga  App.  Div.  980 865 

(Briggs  Avenue) i 

Matter  of  Collins 131  App.  Div.  834 583 

Matter  of  Delaney 138  App.  Div.  409 580 

Matter  of  Dittrich  v.  Duffy 128  App.  Div.  893 521 

Matter  of  Downing  (Mahan) 134  App.  Div.  945 640 

Matter  of  Dreschcr  v.  Dooling 134  App.  Div.  945 642 

Matter  of  East  One  Hundred  &  )    ^g^  ^p^  p^^  ^33 533 

Seventy-ninth  Street ) 

Matter  of  Fitzgerald 129  App.  Div.  910 624 

Matter  of  Goodspeed  (Tumbridge).  134  App.  Div.  945 539 

Matter  of  Hering 133  App.  Div.  293 218 

Matter  of  Kirkliolder 130  App.  Div.  905 566 

Matter  of  Knollin 128  App.  Div.  908 626 

Matter  of  Lind 132  App.  Div.  321 670 

Matter  of  Mayor,  etc.,  of  N.  Y. . . .  124  App.  Div.  940 513 

Matter  of  Meeks 188  App.  Div.  932 578 

Matter  of  Meyer  v.  Consolidated  )    ^^  ^       pj^  ^Oo 471 

IceCo > 

Matter  of  Miles 128  App.  Div.  908 626 

Matter  of  Neher 128  App.  Div.  882 665 


TABLE  OF  CASES  AFFECTED. 


xxvii 


Matter  of  Randall 

Matter  of  Shay 

Matter  of  Sea  Beach  Railway  Go. . . 
Murphy  v.  Hudson  RiTer  Tele-  ) 

phone  Co ' 

Muaco  y.  United  Surety  Go 

Napier  v.  Spielmann 

National  Park  Bank  v.  Saitta. .   . . 
Naylor  v.  N.  Y.  G.  &  H.  R,  R  R.  Co. 
N.  T.  C.  &  H.  R.  R.  R.  Co.  v. 

Untermyer 

New  York  Dock   Co.    v.  India ) 

Wharf  Brewing  Co i 

0*Dwycr  v.  Castle  Square  Opera  Co. 
Olsen  V.  Metropolitan  Street  Ry.  Co. 

Page  &  Co.  V.  Stock 

People  y.  Ahearn 

People  y.  Barobuto  ....     j 

People  V.  Barry 

People  y.  Blinn 


( 


People  y.  Bowser. 


( 

People  V.   Federal  Bank  of  New  ) 

York f 

People  V.  Ferone 

People  y .  Hampartjoomian ] 

People  V.  Hosier 

People  y.  Jackson j 

People  y.  Morse ] 

People  y.  Shanley 

People  y.  Washor , . . 

People  ex  rel.  American  Manfg.  } 

Co.  y.  O'Donnel i> 

People  ex  rel.  American  Manfg.  ) 

Co.  y.  Wells J 

People  ex  rel.  Brooklyn  Children's  ) 

Aid  Society  y.  Hendrickson > 

People  ex  rel.  Collins  y.  Ahearn . . . 
People    ex  rel.   Cunningham   y.  | 

Feitner f 

People    ex   rel.   Cunningham  y.  ) 

Wells ) 


PAOS. 

123App.Diy.  1 569 

138  App.  Diy.  547 *....  530 

121  App.  Diy.  907 538 

187  App.  Diy.  450 605 

132  App.  Diy.  300 459 

127  App.  Diy.  C67 675 

127  App.  Diy.  624 548 

127  App.  Diy.  921 544 

188  App.  Diy.  146 531 

127  App.  Diy.  885  657 

127  App.  Diy.  926 586 

124  App.  Diy.  924 504 

122  App.  Div.  899 645 

131  App.  Diy.  30 221 

Supreme  Court;  Orange  County, 

May  26.  1909 293 

132  App.  Diy.  231 507 

131  App.  Diy.  935 554 

Supreme     Court,     New    York 

County,  May  17,  1909 296 

133  App.  Diy.  890 627 

120  App.  Diy.  328 522 

Supreme     Court,     New    York 
County,  November  4,  1907...     77 

132  App.  Div.  146 606 

Supreme     ('ourt,     Washington 

County,  December  17,  1908...  857 
Kings  County  Court,  December 

20,  1907 806 

32  App.  Div.  821 674 

32  App.  Div.  924 104 

29  App.  Div.  924 567 

29  App.  Div.  924 667 

25  App.  Diy.  256 551 

83  App.  Div.  52 672 

29  App.  Div.  924 667 

29  App.  Diy.  924 567 


V.  693 668 

V,   OvU •   .  .«.  OdSO 

V.  406 620 

V.  937 551 

V.  910 618 

V.  545 518 


xxviii  TABLE  OF  CASES  AFFECTED. 

PAQB. 

People  ex  rel.  Fleischmann  Mfg.  )    ^34  ^pp  dj^.  170 569 

Co.  V.  Marenus » 

People  ex  rel.  Fogarty  v.  Cassidy. .  118  App.  D 
People  ex  rel.  Graut  v.  Atlantic  ^    -go  \r)D  n 

Terra  Cotta  Co f 

People  ex  rel.  Hunt  ▼.  Lane 182  App.  D 

People  ex  rel.  Jones  v.  Langan  . . .  132  App,  D 
People  ex  rel.  Krekeler  v.  Butler. .  129  App.  D 
People  ex  rel.  L.  8.  &  M.  8.  Ry.  >    jgj  ^       jy 

Co.  V.  City  of  Buffalo » 

People  ex    rel.    Lichtenstein    v.)    132  App.  Di  v.  937 260 

Laugan ' 

People  ex  rel.  Murphy  v.  Bingham.  130  App.  Div.  112 519 

People  ex  rel.  Peabody  v.  Chanler.  133  App.  Div.  159 525 

People  ex  rel.  Rafferty  v.  Board  }    ^33  .        p.^  q^ 5^^ 

of  Education.  N.  Y,  City f 

People  ex  rel.  South  Shore  Trac  )    ^33  ^pp  j^j^  ^ ^12 

tion  Co.  V.  Willcox*. ) 

People   ex  rel.   Waclark  Realty  J   130  App.  Div.  880 521 

Co.  V.  O'Donnel f  *^ 

Phenix  Ins.  Co.  v.  N.  Y.  C.  &  H.  )    ^^2  App.  Div.  113 554 

R.  R.  R.  Co )  ^^ 

Potter  V.  Gilbert 130  App.  Div.  682 576 

Richmond  v.  Richmond 123  App.  Div.  117 535 

Ridgely  v.  Taylor  &  Co 126  App.  Div.  303 556 

Romeo  v.  City  of  Yonkers 126  App.  Div.  402 546 

Rudd  V.  Winkler 126  App.  Div.  950 558 

Rudd  V.  Winkler 126  App.  Div.  950 559 

Schafhaus  v.  Coney  Island  &  G.  {    ^c^  ^       jjj^  g^ ^^ 

Electric  Ry.  Co > 

Smith  V.  Board  of  Supervisors  of  )    jgg  ^pp  ^^^  ^3^ ^^ 

Essex  County i 

Smith  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  123  App,  Div.  910 560 

Sweet  V.  Perkins 123  App.  Div.  910 482 

Swing  V.  Dayton 124  App.  Div.  58 503 

Taft  V.  South  Brooklyn  Sawmill  Co.  123  App.  Div.  925 508 

Title  Guarantee  &  Trust  Co.    v.  ^   jgg  ^pp   pj^  ^ ^ 

Haven * 

Twelfth  Ward  Bank  v.  Katz 126  App.  Div.  916 565 

Typothet«  of   the  City  of  New"| 

York  V.  Typographical  Union  I  132  App.  Div.  921 571 

No.  6 J 

Von  Au  V.  Magenheimer 126  App.  Div.  257 510 

Webster  v.  Columbian  Nat.   Life  )    ^3^  ^        ^.^  ^^ 523 

Ills.  Co )  ' 

Wells  V.  Taylor 125  App.  Div.  908 544 


TABLE  OF  CASES  AFFECTED.  xxix 

PAGE. 

White  V.  Loomis ...  123  App.  Div.  909 649 

Witmer  v.  City  of  Jamestown 125  App.  Div.  43 553 

REVERSED. 

City  of  New  York  v.  Bryan 180  App.  Div.  658 158 

Cochran  v.  Cochran 127  App.  Div.  319 86 

Connackv.  N.  Y.,  N.  H.  &H.R.  /    i26  App.  Div.  909 443 

R.Co ) 

Dowdall  V.  Catholic  Mut.  Benefi  )    ^^3  App.  Div.  913 405 

Assn ) 

Goggin  v.  Manhattan  l^ilway  Co. .  124  App.  Div.  644 500 

Halsted  v.  Silberstein  122  App.  Div.  909 1 

Henry  v.  Babcock  &  Wilcox  Co  . . .  125  App.  Div.  538 302 

Houlihan   v.   Preferred  Accident  )    ^^^  ^^^  p.^  ^gO 337 

Ins.  Co ) 

Kennedy  v.  City  of  New  York.  ...  127  App.  Div.  89 19 

Laird  v.  Carton 132  App.  Div.  176 169 

Lese  V.  Lamprecht 123  App.  Div.  919 82 

Matter  of  City  of  New  York  (De-  j.    ^33  ^^^  j^.^  ggj  ^ 

catur  Street) j 

Matter  of  Crandall 127  App.  Div.  945 127 

Matter  of  Earnshaw  131  App.  Div.  915 830 

Matter  of  Hodgins  v.  Bingham 128  App.  Div.  151  123 

Matter  of  Rutherfurd 133  App.  Div.  89 311 

People  V.  Farmer .'  j  S^P^^^        Court,       Jefferson 

(     County.    October     81,     1908.     65 

People  V.  Geyer 132  App.  Div.  790 364 

People  V.  Geysers  Mutual  Qtts  Co 421 

People  V.  Lincoln  Spring  Co.. .   421 

People  V.  Natural  Carbonic  Gas  Co 421 

People  V.N.  Y.Carbonic  Acid  Gas  Co 421 

People  V.  Schlessel 127  App.  Div.  510 476 

People  V.  Teal 133  App.  Div.  35 372 

People  ex  rel.  Am.  Nat.  Bank  v.  I   ^33  .        ^.^  ^3^ ^70 

Purdv                                              ) 
People  ex  rel.  Badger  v.  Dooliag    .  184  App.  Dir.  946 641 

People  ex  rel.  Consolidated  Nat.)    1355  ^.pp.  Div.  981 660 

Bank  v.  Purdy   ) 

Rathbone  v.  Ayer 121  App.  Div.  355 503 

Seneca  Nation  v.  Appleby 127  App.  Div.  770 318 

Title  Guaranty  &  Trust  Co.  v.  Haven  126  App.  Div.  802 487 

Wright  V.  Knights  of  Maccabees. . .  128  App.  Div.  883 391 

Wynkoop  v.  Ludlow  Valve  Mfg.  Co.  126  App.  Div.  939 324 

MODIFIED. 

Beattie  V.  N,  Y.  &  L.  I.  Construe-  )    j^^  ^       j^.^  ^3 3^^ 

tion  Co > 


I   132  App.  Div.  415 633 


XXX  TABLE  OF  CASES  AFFECTED. 

Matter  of  Martin 133  App.  Div.  893 415 

Matter  of  Mott  Haven  Canal  Docks.  133  App.  Div.  890 175 

Matter  of  Ordway 131  App.  Div.  339 95 

People   ex   rel.    Jamaica  Water  1 

Supply  Co.  V.  State  Board  of  j-  128  App.  Div.  13 89 

Tax  Comrs J 

Stephens    v.    N.    Y..   Ontario  &  ^   m  App.  Div.  920 552 

Western  Ry.  Co » 

APPEAL  DISMISSED. 

Bergatrom  v.  Westminster  Realty  }    ^^  ^^^  j^j^  g^g 533 

Corpn > 

Elmore  &  Hamilton  Contr'g  Co.  )    ^33  ^       piv.  935 531 

V.  State  of  New  York ) 

Greenebaum      v.      Fleischmann  j.   ^33  ^       j^.^  ^^5 5^^ 

Realty  &  C.  Co )  *^*^ 

Kramer  v.   Buffalo    Union   Fur- 
nace Co 

Matter  of  Chapman 133  App.  Div.  337 561 

Matter  of  City  of  New  York 129  App.  Div.  911 585 

Matter  of  Dictz 182  App.  Div.  641.   528 

Matter  of  Harteau 125  App.  Div.  710 613 

Matter  of  Parker 131  App.  Div.  923 664 

Moore  v.  Grant IJl  App.  Div.  916 515 

People  ex  rel.  Adams  v.  Stoll. .....  131  App.  Div.  918 561 

People  ex  rel.  Drake  v.  Andrew^s. . .  134  App.  Div.    32 538 

Perley  v.  Morning  Telegraph  Co. . .  131  App.  Div.  599 515 

Pratt  V.  Clark 118  App.  Div.  633 502 

Smith  V.  Brown  Brothers  Co 128  App.  Div.  910 529 

MOTION  TO  DISMISS  APPEAL  DENIED. 

Coffey  V.  Burke 132  App.  Div.  128 .568 

Dexter  v.  Jetter  Brewing  Co 134  App.  Div.  926 562 

Griffin  V.  McMahon 131  App.  Div.  925 514 

Morning  Telegraph  Co.  v.  City  of  I    ^^  j^^^  p.^  ^3^ g^^ 

New  York ) 

MOTION   TO  RESTORE  TO  CALENDAR  GRANTED. 
Polito  V.  Pitriello 132  App.  Div.  908 617 


TABLE  OF  CASES 

DISTINGUISHED,  ETC.,  IN  OPINIONS  REPORTED 

IN  THIS  VOLUME. 


PAGE. 

Bank  for  Savings  v.  Grace 102  N.  Y.  313,  distinguished. ...  197 

Cliamberlain  v.  People 23  N.  Y.  85,  explained 381 

Hulse  V.  Town  of  Goshen 71  App*  Div.  436,  disapproved. .  485 

Matter  of  Steinway 159 N.  Y.  250,  explained 305 

Mercantile  Trust  Co.  v.  Hart 76  Fed.  Repr.  673.  distinguished.  494 

National  Park  Bank  v.  Ninth  Nat.  )   4^  n.  y.  77.  distinguished 498 

Bank ) 

People  V.  Gardner   144  N.  Y.  119,  distinguished. ...  382 

People  V.  Herman 45  Hun,  175.  distinguished 869 

People  V.  Johnson 104  N.  Y.  213,  distinguished ....  369 

People  V.  J^ngley 114  App.  Div.  427,  distinguished.  369 

People  V.  Moran 123  N.  Y.  254.  distinguished. . ..  382 

People  V.  O'Brien Ill  N.  Y.  1,  distinguished 165 

People  V.  Richards 44  Hun,  278.  distinguished 868 

People  ex  rel.  Chrome  Steel  Co.  )    ^  ^^^^  ^^  distinguished 24 

V.  Paulding ) 

People  ex  rel.  Met.  St.  Ry.  Co.  v.  )    ^^^  ^  y.  417,  distinguished. ...  194 
State  Bd.  Tax  Comrs > 

People  ex  rel.  Tyroler  v.  Warden  }    ^^^  j^  ^  ^^^  distinguished. ...  466 

of  City  Prison > 

Price  V.  Neal 8  Burrow,  1354,  distinguished. .  493 

Regina  V.  Gibbons |  9  Cox  Cr.  L.  Cas,  105,  distin- 

(     guished 881 

Regina  V.  Phillpotts \^    ^®°-    ^''     ^'^    ^'   ^'^^'''■ 

^  i     guished 880 

Sherwood  v.  Phillips 18  Wend.  479,  distinguished  ...     24 

Stokes  V.  Stokes 28  App.  Div.  552,  distinguished.  103 

Stowell  V.  Greenwich  Ins.  Co 163 N.  Y.  298,  distinguished. . .     355 

Webber  v.  Shearman 3  Hill,  547,  distinguished 24 

Weston  V.  City  of  Syracuse 17  N.  Y.  110,  distinguished 208 

Williams  v.  Bd.  Suprs.  County  of  1    21  Fed.  Repr.  99;  122  U.  8.  154, 


Albany f      approved 283 


XXXI 


Oases  Decided 


IN  THE 


COUET  OF  APPEALS 


OF  THE 


State  of  New  Yoek, 


COMMENCINa  OCTOBER  B,  IGOO. 


John  M.  Halstbd  et  a1.,  Respondents,  v.  Jaoob  Silbebstkin 

et  al.,  Appellants.* 

Beal  property  —  tax  titles  —  sufficiency  of  comptroller's  notice  to 
occuiMtnt  at  expiration  of  time  to  redeem — proofs  of  service  — 
when  comptroller's  deed  need  not  be  acknowledged  —  efllBct  of 
comptroller's  deed  —  Statute  of  Limitations. 

A  deed  is  not  champertoiis  where,  at  the  time  it  was  executed  and  deliv- 
ered to  the  grantee,  his  grantor  was  in  poseession,  even  though  there 
was  adverse  possession  at  the  time  such  grantor  took  title. 

A  notice  of  sale  of  lands  for  taxes,  required  by  statute  to  be  served  upon 
the  owner  or  occupant  after  the  premises  have  been  sold,  stating  that 
the  conveyance  by  the  comptroller  will  become  absolute  unless  the  prem- 
ises  are  redeemed  within  six  months,  and  that  thirty-seven  and  one-half 
per  cent  must  be  added  to  the  taxes  and  costs,  the  amount  of  which 
is  given,  is  sufficient  without  carrying  out  such  per  centage  in  dollars 
and  cents. 

The  fact  that  the  time  for  redemption  is  computed  from  the  day  of  the 
last  sale,  giving  two  full  years  therefor  from  the  day  on  which  such  sale 
closed,  does  not  prejudice  the  owner,  since  it  adds  to  the  time  in  which 
he  had  the  right  to  redeem. 

The  proof  of  service  of  such  notice  is  not  defective  when  it  is  shown  that 
there  was  only  one  occUpnnt  of  the  premises,  and  that  it  was  served 
upon  him  by  leaving  it  with  his  wife  at  his  place  of  residence. 

*This  case  was  decided  June  8,  1909.  A  motion  for  re-argument  was 
made  which  was  decided  October  19,  1909.  The  opinion  was  held  until 
decision  of  that  application.  The  memorandum  on  denial  of  that  motion 
is  now  reported  in  connection  with  the  opinion  as  handed  down  in  the 
first  instance. 


Salsted  v.  Silberst£in.  [Oct., 


Statement  of  case.  [Vol.  196. 


A  tax  deed  executed  by  the  comptroller  which  is  witnessed  as  required 
by  statute,  when  it  is  accompanied  by  evidence  of  service  of  notice  of 
sale  and  proof  of  expiration  of  time  for  redemption,  is  entitled  to  record 
without  being  acknowledged. 

A  statute  of  limitations  intended  as  a  retrospective  law  must  give  a  reason- 
able time  to  enforce  a  remedy,  available  at  the  time  of  its  passage,  before 
the  bar  of  the  statute  will  apply. 

The  statute  (Laws  I880,  chap.  448,  section  2)  which  makes  the  comptroller's 
deed  conclusive  evidence  of  the  validity  of  a  tax  sale  unless  an  action  is 
brought  within  six  months  after  the  expiration  of  the  two  years  allowed 
by  law  to  redeem,  while  in  some  respects  a  curative  law,  is  primarily 
and  essentially  a  statute  of  limitations,  and  the  time  given  by  the  stat 
ute  is  a  reasonable  one. 

The  comptroller's  deed  of  lands  sold  at  a  tax  sale,  together  with  notice  to 
occupant  and  proof  of  service  thereof,  was  recorded  in  1887,  the  plain- 
tiffs and  their  predecessor  in  title  continuing  in  possession  until  1807, 
when  the  purchaser  at  such  sale  obtained  possession.  Held,  that  while 
the  plaintiffs  had  no  available  remedy  against  the  state  until  after  they 
were  dispossessed  in  1897  and  the  running  of  the  short  Statute  of  Limi- 
tations was  postponed  until  the  happening  of  that  event,  immediately 
thereafter  they  had  a  remedy  by  ejectment  and  the  statute  began  to 
run;  hence  the  statute  had  run  against  an  action  commenced  in  1906 
and  became  conclusive  evidence  not  only  that  the  tax  was  properly  levied, 
but  that  all  the  notices  given  required  bylaw  previous  to  the  expiration 
of  the  time  to  redeem  were  regular  and  regularly  given,  published  and 
served. 

The  recording  of  the  deed  being  prohibited  until  the  proofs  of  the  service 
of  the  notice  to  redeem  had  been  made,  and  the  time  therein  specified 
had  expired,  and  the  certificate  of  the  comptroller  to  that  effect  had 
been  given,  the  certificate  became  the  evidence  of  the  notice  and  the 
service  thereof,  which  is  required  by  the  statute  to  be  recorded  in  con- 
nection with  the  deed. 

HaUted  v.  Silber^tein,  122  App.  Div.  909,  reversed. 

(Argued  March  26,  1909;  decided  June  8,  1909.) 

(Motion  for  re-argument  submitted  June  18,  1909;  decided  October  19, 
1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  tlie 
Supreme  Court  in  tlie  second  judicial  department,  entered 
November  27, 1907,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 


1909.]  Halsted  v.  Silberstein.  3 

N.  Y.  Rep.]  Points  of  counsel. 

Samuel  IL  Wandell  and  Stephen  2L  Iloye  for  appellants. 
The  tiix  of  1875  was  lawfully  assessed  on  the  premises. 
{Keyes  v.  Miller^  90  App.  Div.  596 ;  Marsh  v.  Campbell^ 
143  N.  Y.  335 ;  Chase  v.  Wemple,  144  N.  Y.  478 ;  i?.  c6  A 
Z.  Ci?.  V.  Supei'visorSy  48  N.  Y.  101 ;  People  v.  Cassidy^  4G 
J^.  Y.  40 ;  Turner  v.  Boyce^  1 1  Misc.  Rep.  502 ;  Wlieeler  v. 
Spinola,  54  N.  Y.  377;  P^>/>^  v.  Ilanmer.  8  Hun,  205;  74 
N.  Y.  240 ;  Trustees,  etc,  v.  ^/r^,  68  X.  Y.  459  ;  DooUttle  v. 
Tice,  41  Barb.  181.)  The  proceedings  for  the  sale  of  the 
property  for  taxes  were  in  all  respects  regular  and  vested  a 
good  title  in  appellants  under  the  comptroller's  deed.  {Ellis 
V.  Clark,  39  Fla.  714  ;  Graves  v.  Bruen,  6  111.  167 ;  Barcello 
y.IIapyood,  118  N.  C.  712;  Wood  v.  Knapp,  100  K  Y. 
109 ;  Ensign  v.  Barse,  107  N.  Y.  329 ;  Caiman  v.  Shattuck, 
62  N.  Y.  348.)  The  respondents  were  barred  by  statute  from 
maintaining  the  action.  {People  v.  Turner,  145  N.  Y.  451 ; 
Turner  y .  State,  168  U.  S.  90;  S,  L,  Co.  v.  Comptroller, 
177  U.  S.  328 ;  Ostrander  v.  Darling,  127  N.  Y.  70 ;  Jackson 
V.  Powe,  106  App.  Div.  65.) 

Sidney  V.  Lmoell  for  respondents.  The  attempted  tax  of 
1875  and  the  sale  following  it  were  invalid.  {B,  R,  P.  Co. 
V.  Suprs.  Erie  County,  48  N".  Y.  101 ;  Stewart  v.  Crysler, 
100  N.  Y.  382 ;  People  ex  rel  Barnard  v.  Wemple,  177  N.  Y. 
77;  Joslyn  v.  Rockwell,  128  N.  Y.  334;  Hilton  v.  Fonda, 
86  N.  Y.  347 ;  Cromwell  Case,  1 23  N.  Y.  496 ;  Douglas  v. 
Supervisors,  172  N.  Y.  313.)  No  statute  can  make  a  sale  for 
a  void  or  paid  tax  good  so  as  to  transfer  the  title  from  an  owner 
in  possession  to  a  tax  sale  purchaser,  {llayes^  Case,7i  N.  Y. 
495 ;  Joslyn  v.  Rockwell,  128  N.  Y.  334 ;  Eiisign  v.  Barse, 
107  N.  Y.  329  ;  People  ex  rel.  Barnard  v.  Wemple,  117  X.  Y. 
83;  Gilmore  v.  City  of  Utica,  131  N.  Y.  33;  People  v. 
Turner,  145  N.  Y.  457;  Meigs  v.  Roberts,  162  N.  Y.  377; 
Wallace  v.  McEchron,  176  N.  Y.  429 ;  Ilagner  v.  Hall,  10 
App.  Div.  581 ;  159  N.  Y.  552 ;  Landon  v.  City  of  Syra- 
cuse, 19  App.  Div.  45.)  The  deed  and  certificate  were  not 
acknowledged  and,  therefore,  were  not  entitled  to  be  recorded. 


4  Halsted  v.  S1LBEB8TEIN.  [Oct, 

— ^^l_  ■        ^  -  - ^ w^ ■ 

Opinion  of  the  Court,  per  Haight,  J.  [Vol.  196. 

(1  R.  S.  756,  §  4 ;  Armstrong  v.  Combs^  15  App.  Div,  246 ; 
Irvin  V,  Campbell^  121  N.  Y.  353 ;  Townsend  v.  Edwards^ 
25  Fla.  582 ;  ///W  v.  Gordon^  45  Fed.  Rep.  276 ;  Johnatoiie 
V.  Sutton,  45  Fed.  Rep.  296 ;  G^r^^?i  v.  McGrew,  72  N.  E. 
Rep.  1049 ;  Leftwich  Case,  100  Va.  164 ;  State  v.  Harmcm, 
60  S.  E.  Rep.  828 ;  Graton  v.  Holliday,  189  Mo.  322.) 

Haight,  J.  This  action  was  brought  in  ejectment  to 
recover  possession  of  certain  premises  situated  in  the  late 
town  of  Flatbush,  now  borough  of  Brooklyn,  city  of  New 
York,  known  as  plot  No.  33  upon  a  map  entitled  "  Map  of 
Linden  Terrace  Beautiful  Villa  Plots,"  located  on  the  Flat- 
bush  side  of  Prospect  Park,  Brooklyn,  Long  Island,  now  on 
file  in  the  office  of  the  register  of  the  county  of  Kings,  which 
said  map  is  known  as  No.  787,  the  parcel  being  of  the  width 
of  seventy-iive  feet  and  its  depth  extending  from  Linden 
avenue  to  Ridgewood  street.  The  trial  court  has  found  as 
facts  that  the  plaintiffs  are  the  record  owners  of  the  premises 
in  question ;  that  they  obtained  title  thereto  through  their 
mother,  Mary  J.  Halsted,  who  in  tho  year  1868  became  pos- 
sessed thereof,  and  rented  the  same  to  one  James  Conners, 
who  went  into  possession  and  occupied  the  lands  for  farming 
purposes  until  her  death  in  1893,  and  thereafter  continued  to 
occupy  the  same  as  the  tenant  of  her  children  and  of  these 
plaintiffs  until  the  year  1897.  It  further  appears  from  the 
findings  of  the  trial  court  that  in  1875  the  assessors  of  the 
town  of  Flatbush  assessed  the  lands  in  question  as  non- 
resident, valuing  the  same  at  $570.00,  upon  which  a  tax  was 
extended  by  the  supervisors  of  $9.94 ;  that  the  same  was  not 
paid,  and  thereafter  the  comptroller  of  the  state  caused 
a  notice  of  a  sale  for  that  and  other  parcels  to  be  pub- 
lished in  the  papers  designated  for  such  purposes,  to  the 
effect  that  on  the  10th  day  of  November,  1881,  such  prem- 
ises would  be  sold  for  the  non-payment  of  the  taxes;  that 
the  last  date  of  publication  of  notice  in  one  paper  occurred 
on  the  21st  day  of  October,  1881,  and  in  the  other  on  tlie  26th 
day  of  October,  1881,  and  that  no  notice  was  published  daring 
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the  week  intervening  between  those  dates  and  tlie  10th  day  of 
Kovember  following,  at  which  time  sale  commenced ;  that 
the  sale  so  advertised  commenced  on  the  lOtli  day  of  Novem- 
ber, 1881,  and  continued  until  the  23rd  day  of  November  of 
that  year ;  and  that  the  lands  in  question  were  struck  off  to 
the  People  of  the  state,  to  whom  the  comptroller,  on  the  30th 
day  of  October,  1884,  executed  a  deed  in  the  ordinary  form 
purporting  to  convey  the  said  premises  to  the  People  of  the 
state,  which  deed  was  subsequently  recorded  in  the  office  of 
the  clerk  of  the  county  where  the  lands  were  located,  without 
its  ever  having  been  acknowledged  before  an  officer  author- 
ized to  take  the  acknowledgment  of  deeds.  Subsequently 
and  on  the  28th  day  of  May,  1885,  a  notice  of  sale  was  served 
upon  James  Conners,  the  tenant,  by  leaving  it  at  his  place  of 
residence  with  his  wife,  and  the  person  so  serving  it  swears 
that  he  examined  the  land  and  inquired  whether  there  was 
then  any  other  occupant  thereon,  and  could  not  ascertain  that 
there  was  any  and  believed  that  tliere  was  then  no  occupant 
on  the  said  premises.  Such  notice  stated  that  it  was  under- 
stood that  Connere  resided  upon  or  occupied  the  premises  on 
the  23rd  day  of  November,  1883,  and  also  that,  "  Unless  the 
consideration  money,  with  the  addition  of  37i  per  cent  and 
10  cents  for  the  comptroller's  deed  shall  be  paid  into  the  treas- 
ury of  the  state  for  the  benefit  of  the  grantee  within  six 
months  after  evidence  of  the  service  cf  the  notice  is  filed  in 
the  comptroller's  office,  the  conveyance  of  the  comptroller 
will  become  absolute,  and  the  occupant  or  occupants  and  all 
others  interested  in  the  said  land  shall  be  forever  barred  from 
all  right  or  title  thereto."  Thereafter  and  on  the  I4th  day  of 
February,  1887,  the  comptroller  executed  a  certificate  to  the 
effect  that  the  proofs  of  the  service  of  the  notice  upon  Con- 
ners were  filed  in  his  office  and  that  more  than  six  months 
thereafter  had  elapsed,  and  that  the  money  required  to  redeem 
the  land  from  such  tax  sales  had  not  been  paid  into  the  treasury. 
This  certificate  was  then  recorded  at  the  same  time  that  the 
deed  of  the  comptroller  to  the  People  of  the  state  was  recorded. 
The  defendants  claim  to  have  obtained  their  title  through  a  pat- 
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ent  from  the  state,  based  upon  the  title  so  obtained  upon  sncli 
tax  sale,  and  thereupon  the  defendants'  predecessor  in  title 
entered  into  the  possession  of  the  premises  in  1897,  and 
induced  Conners,  the  tenant,  thereafter  to  attorn  to  them  and 
to  become  their  tenant  by  paying  the  rent  to  them.  This 
continued  until  the  1st  day  of  January,  1906,  when  the  plain- 
tiffs regained  possession  and  constructed  a  fence  upon  the 
premises.  But  eighteen  days  thereafter  the  possession  was 
again  taken  by  the  defendants,  who  have  since  held  the  same. 

The  trial  court  found  as  conclusions  of  law  that  the  assess- 
ment of  the  land  in  question  in  1875  as  non-resident  was  of 
no  legal  effect  and  the  tax  thereafter  sought  to  be  levied  was 
void;  that  the  notice  of  the  tax  sale  for  November  10th, 
1881,  was  not  published  the  time  required  by  law  immediately 
preceding  the  day  appointed  for  the  sale ;  that  the  notice  of 
sale  attempted  to  be  served  upon  Conners  was  insufficient  for 
the  reason  that  it  did  not  express  the  37^  per  cent  in  dollars 
and  cents,  and  that  it  did  not  state  the  amount  that  had  been 
paid  for  the  deed  ;  that  the  attempted  service  of  the  notice 
upon  Conners  was  not  legal ;  that  the  time  given  to  redeem 
expired  on  the  19th  day  of  November,  1885,  instead  of  on 
the  23rd  of  that  month,  as  stated  in  the  notice ;  and  that  the 
deed  of  the  comptroller  to  the  People  of  the  state,  together 
with  the  certificate,  notice  and  proofs  of  service  thereof  were 
not  acknowledged  before  an  officer  authorized  to  take  an 
acknowledgment  of  deeds,  and  consequently  were  not  entitled 
to  be  recorded ;  that  the  patent  issued  by  the  state  and  the 
mesne  conveyances  from  the  grantee  thereof  down  to  but  not 
includinir  the  deed  to  the  defendants,  were  executed  and 
delivered  while  the  plaintiffs  were  in  possession  of  the  prem- 
ises ;  that  the  possession  taken  by  the  defendants  was  unlaw- 
ful, and  that  the  plaintiffs  should  have  judgment  to  recover 
the  same,  together  with  the  damages,  the  amount  of  which 
was  found,  and  judgment  was  ordered  accordingly. 

The  defendants'  deed  is  not  champertous.  At  the  time  it 
was  executed  and  delivered  to  him,  his  grantor  was  in  pos- 
session of  the  premises,  and  therefore,  as  to  the  defendants, 
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the  plaintiflEs  were  not  liolding  adversely.  It  is  traelliat  tliey 
held  adversely  when  the  defendants'  grantor,  Lillian  V. 
Eourke,  received  her  deed,  but  her  deed  was  only  void  as  to 
the  plaintiflFs  by  reason  of  their  so  liolding.  She  could  have 
maintained  an  action  in  the  name  of  her  grantor  to  recover 
the  possession  of  the  premises,  and  upon  obtaining  possession 
in  such  an  action,  it  would  inure  to  her  benefit.  Instead  of 
doing  that,  she  obtained  possession  peaceably.  The  plaintiffs' 
tenant  attorned  to  her  and  paid  the  rent  to  her,  and  this  con- 
tinned  from  the  year  1897  until  after  her  conveyance  to  the 
defendants  in  April,  1905,  a  period  of  about  eight  years.  .  In 
January,  1906,  the  plaintiffs  entered  upon  the  premises  and 
built  a  fence :  but  ei^chteen  davs  thereafter  the  defendants 
regained  possession  and  have  held  the  same  ever  since.  It  thus 
appears  that  for  upwards  of  eight  years  the  plaintiffs  rested 
upon  their  rights,  permitting  Rourke  to  occupy  the  premises 
and  receive  the  rents  therefor  and  to  finally  sell  and  convey 
the  same  to  the  defendants,  whom  we  must  deem  to  be  inno- 
cent purchasei's  for  value.  We  think  that  under  the  circum- 
stances the  plaintiffs  cannot  now  be  permitted  to  question  the 
validity  of  the  defendants'  title  upon  the  ground  of  cham- 
perty. Although  Rourke  had  no  right  of  entry  against  the 
plaintiffs,  yet  if  she  by  law^ful  means  obtained  possession,  she 
may  avail  herself  of  the  title  of  her  grantor,  and  by  uniting 
that  to  her  own  possession,  make  a  valid  title.  {Farnum  v. 
Peterson^  111  Mass.  148-151 ;  Livmgstoii  v.  ProseuSy  2  Hill, 
526;  Poor  v.  Ilorton^  15  Barb.  485-497;  Cleveland  v. 
Flagg^  4  Gushing,  76;    Warner  v.  Bull,  13  Metcalf,  1-4.) 

The  trial  court  having  found  that  the  lands  in  question 
were  occupied,  and  that  finding  having  been  unanimously 
affirmed  by  the  Appellate  Division  we  are  bound  by  such 
determination,  and  under  the  Constitution  have  no  power  to 
review  the  evidence  upon  which  the  trial  court  reached  that 
conclusion.  It  consequently  follows  that  the  assessment  in 
1875  of  the  premises  as  non-resident  was  erroneous.  We  shall 
also  assume,  for  the  purposes  of  this  case  but  without  defi- 
nitely so  deciding,  that  the  statute  requiring  the  publication  of 
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the  notice  that  the  premiees  will  be  sold  for  taxes,  contem- 
plates the  pnblication  of  sach  notice  for  the  ten  weeks  inimer 
diatelj  preceding  the  date  on  which  the  sale  is  to  commence. 
Beyond  this  we  are  disinclined  to  adopt  the  views  of  the  trial 
court  with  reference  to  the  existence  of  other  defects  in 
the  defendants'  title.  We  think  that  the  notice  that  the 
statute  required  to  be  served  upon  the  owner  or  occupant 
after  the  premises  had  been  sold  for  the  non-pajmeut  of 
taxes,  complies  with  the  requirements  of  the  statute.'  The 
notice  served  described  the  property  and  gave  the  amount  of 
the  taxes  and  costs  that  had  accrued  up  to  that  time,  being 
the  consideration  money  paid  by  the  stale,  then  provided 
that  unless  said  consideration  money,  with  the  addition  of 
37i  ])er  cent  and  10  cents  for  the  comptroller's  deed  shall 
be  paid  into  the  treasury  of  the  state,  etc.,  the  occupant  or 
other  persons  should  be  forever  barred  from  all  right  or  title 
thereto.  The  37|^  j>er  cent  of  the  consideration  money  could 
readily  be  figured  by  the  person  desiring  to  redeem,  and  it 
does  not  api>ear  to  us  that  it  was  necessary  to  have  the  37^ 
]>er  cent  figured  in  dollars  and  cents  in  the  notice.  Six 
months  was  given  in  which  to  make  the  payment  after  the 
notice  had  been  served.  The  notice  also  demands  10  cents  for 
the  comptroller's  deed.  It  docs  not  in  terms  state  that  that 
amount  was  paid  to  the  comptroller  for  executing  and  deliver- 
ing the  deed.  But  we  think  that  should  be  inferred,  in  view 
of  the  fact  that  the  statute  requires  the  payment  for  the  deed. 
The  notice  also  states  that  it  is  understood  that  James  Connere 
resided  upon  or  occupied  the  jiremises  on  the  23rd  day  of 
Noveml>er.  1883.  That  is  the  date  upon  which  it  was  claimed 
that  two  years  would  elapse  after  the  sale  of  the  premises. 
As  wo  have  seen,  the  sale  commenced  on  the  10th  day  of 
November  and  closed  on  the  23rd  day  of  November,  1881. 
During  that  period  all  the  sales  of  non-resident  lands  in  the 
state  were  made  by  the  comptroller,  and  the  last  day  on  which 
such  sales  were  made  was  the  day  fixed  from  which  the  two 
years  given  by  the  statute  to  redeem  should  run.  It  is  claimed 
in  this  case  that  the  sale  of  this  particular  parcel  took  place 
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on  the  19th  day  of  November  instead  of  the  23rd.  However 
tliat  may  be,  the  connting  the  time  from  the  day  of  last  sale, 
giving  two  full  years  from  the  time  on  which  the  sale  closed, 
appears  to  have  been  the  practice  adopted  ;  and  certainly  the 
owner  has  no  canse  for  complaint,  for  it  adds  to  instead  of 
deducting  from  the  period  of  time  in  which  he  has  the  right 
to  redeem.  It  is  further  contended  that  the  evidence  of  serv- 
ice of  the  notice  was  defective.  It  is  that  it  was  served  upon 
Conners  by  leaving  it  at  his  place  of  residence  with  his  wife. 
The  statute  provides  that  the  notice  "  may  be  served  person- 
ally, or  by  leaving  the  same  at  the  dwelling  house  of  the 
occupant,  with  any  person  of  suitable  age  and  discretion, 
belonging  to  his  family."  We  think  that  we  should  assume 
that  the  wife  of  Conners  was  a  person  of  suitable  age  and 
discretion  with  whom  to  leave  the  notice,  and  inasmuch  as  she 
was  occupying  his  dwelling  house,  she  should  be  regarded  as 
belonging  to  his  family.  In  addition  to  the  proof  of  the  serv- 
ice of  the  notice  on  Conners  as  the  occupant  of  the  premises 
on  the  23rd  day  of  November,  1883,  the  affidavit  of  the  per- 
son serving  the  notice  states  that  he  examined  the  land  and 
made  inquiry  and  ascertained  that  there  was  no  other  person 
than  Conners  occupying  said  premises  at  the  time  of  the 
service.  It,  therefore,  appears  to  us  that  no  defect  is  appar- 
ent with  reference  to  the  contents  of  the  notice  or  the  service 
thereof.     (Laws  of  1855,  chap.  427,  sections  68,  69.) 

It  is  further  contended  that  the  deed  executed  by  the  comp- 
troller was  not  entitled  to  be  recorded,  for  the  reason  that  it 
was  not  acknowledged  before  an  officer  authorized  to  take  the 
acknowledgment  of  deeds.  The  statute  provides  that,  "  Such 
conveyance  shall  be  executed  by  the  comptroller,  under  his  hand 
and  seal,  and  the  execution  thereof  shall  be  witnessed  by  the 
deputy  comptroller,  surveyor  general  or  treasurer,  and  all  con- 
veyances hereafter  executed  by  the  comptroller,  of  lands  sold  by 
him  for  taxes,  shall  be  presumptive  evidence  that  tlie  sale,  and 
all  proceedings  prior  thereto,  from  and  including  the  assessment 
of  the  land,  and  all  notices  required  by  law  to  be  given  pre- 
vious to  the  expimtion  of  the  two  years  allowed  to  redeem. 
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were  regular,  according  to  the  provisions  of  tliis  act,  and  all 
laws  directing  or  requiring  the  same,  or  in  any  manner  relat- 
ing thereto."  (Laws  of  1855,  chap.  427,  §  65.)  Again,  under 
the  provisions  of  section  68,  to  which  we  have  already  referred, 
it  is  further  provided  that  the  conveyances  made  hy  the 
comptroller  shall  not  be  recorded  until  the  expiration  of  the 
time  given  in  such  notice,  and  the  evidence  of  the  service  of 
such  notice  shall  be  recorded  witli  such  conveyance.  It  will 
thus  be  seen  that  the  statute  prescribes  how  the  comptroller's 
deed  shall  bo  executed.  It  then  provides  that  it  shall  not  be 
recorded  until  the  notice  of  tlie  sale  and  the  service  thereof 
upon  the  occupant  of  tlie  lands,  to  which  we  have  aheady 
referred,  has  been  made  and  the  time  expired  for  the  redemp- 
tion, and  then  the  deed,  with  the  evidence  of  the  service  of 
sucli  notice,  is  required  to  be  recorded.  In  this  case  the  deed 
was  executed  by  the  comptroller,  under  Ids  hand  and  seal,  and 
was  witnessed  by  the  deputy  comptroller.  It  was  executed 
in  the  manner  required  by  the  statute,  and  after  the  service  of 
the  notice  of  sale  and  of  the  proofs  of  service  w-ere  made  upon 
the  occupant,  and  the  time  had  expired  in  which  the  occupant 
was  allowed  to  redeem,  and  that  fact  was  certified  to  by  the 
comptroller,  the  deed  with  the  certificate  and  the  evidence  of 
the  service  of  ihe  notice  were  recorded  as  required  by  the  stat- 
ute. The  execution  of  the  deed  was  an  act  of  a  state  officer, 
performed  by  him  in  accordance  with  the  requirements  of  the 
statute,  and  we  think  no  acknowledgment  was  necessary. 

It  is  true  that  in  1898  the  lei^islature,  by  chapter  339, 
amended  the  provisions  of  the  Tax  Law,  to  which  we  have 
referred,  by  providing  that,  "  Every  certificate  of  conveyance 
executed  by  the  comptroller  under  this  act  may  be  recorded 
in  the  same  manner  and  with  like  effect  as  a  conveyance  of 
real  estate  properly  acknowledged  or  proven."  And  also  we 
find,  under  the  Laws  of  1902,  chapter  344,  like  powere  given 
to  the  comptroller  again  requiring  his  deeds  to  be  recorded 
with  like  effect  as  if  acknowledged  before  an  officer  author- 
ized to  take  acknowledgments.  These  enactme/its  followed 
the  practice  that  had  theretofore  existed  and  should  be  con- 
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strued  as  confirmatory  thereof  and  not  as  nullifying  all  pre- 
vious records  of  deeds  given  by  the  comptroller. 

Wo  are  thus  brought  to  a  consideration  of  the  provisions  of 
chapter  44S  of  the  Laws  of  1885,  section  65,  which  chapter  by 
the  provisions  of  chapter  2 l/of  the  Laws  of  1891,  was  extended 
and  made  applicable  to  all  of  the  counties  of  the  state,  except 
Chautauqua  and  Cattaraugus.  It  provides  as  follows :  "  Such 
conveyances  shall  be  executed  by  the  comptroller,  under  liis 
hand  and  seal,  and  the  execution  thereof  shall  be  witnessed 
by  the  treasurer  or  deputy  comptroller,  and  all  such  convey- 
ances that  have  been  heretofore  executed  by  the  comptroller, 
and  all  conveyances  of  the  same  lands  by  his  grantee  or 
grantees  therein  named,  after  having  been  recorded  for  two 
yeai-s  in  the  office  of  the  clerk  of  the  county  in  which  the  lands 
conveyed  thereby  are  located,  and  all  outstanding  certificates 
of  a  tax  sale  heretofore  held  by  the  comptroller  that  shall 
have  remained  in  force  for  two  years  after  the  last  day  allowed 
by  law  to  redeem  from  such  sale  shall,  six  months  after  this  act 
takes  effect,  he  conclusive  evidence  that  the  sale  and  all  pro- 
ceedings prior  thereto,  from  and  including  the  assessment  of 
the  land  and  all  notices  required  by  law  to  be  given  previous  to 
the  expiration  of  the  two  years  allowed  by  law  to  redeem,  were 
regular  and  were  regularly  given,  published  and  served  accord- 
ing to  the  provision  of  this  act."  While  this  statute  had.no 
application  to  the  lands  in  question  at  the  time  that  the  various 
steps  were  taken  to  perfect  the  title,  it  was,  by  the  act  of  1891, 
extended  to  all  of  the  counties  in  the  state,  with  the  exception 
of  two.  It  thus  became  applicable  to  the  proceedings  under 
review. 

It  is  now  contended  that  the  foregoing  statute  has  no  applica- 
tion to  the  case  under  consideration,  and  if  it  has,  it  is  vio- 
lative of  the  provisions  of  the  Constitution  of  the  state  in  so  far 
as  it  purports  to  cure  the  error  in  assessing  resident  lands  as  non- 
resident. The  question  thus  presented  is  of  vast  importance 
to  the  people  of  the  state,  for  this  statute  has  now  been 
in  force  nearly  twenty  years  and  presumably  many  titles 
have    been  accepted  by  virtue  of  its  provisions.     It  must 
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be  conceded  that  expressions  occur  in  the  opinions  of  this 
court  wliich  tend  to  sustain  the  contention  made,  notablj  in 
tlie  case  of  Ensign  v.  Barae  (107  N.  Y.  329).  Finch,  J.,  in 
considering  a  similar  statute  pertaining  to  tlie  collection  of 
taxes  in  the  counties  of  Chautauqua  and  Cattaraugus,  in  sus- 
taining the  constitutionality  of  the  act,  stated,  however,  that 
it  did  not  apply  to  jurisdictional  defects.  And  in  Joslyn  v. 
Rockwell  (128  N.  Y.  334),  Peckham,  J.,  in  considering  the 
act  in  question,  sustained  the  constitutionality  of  tlie  act, 
upon  the  authority  of  the  Ensign  case,  but  says  with  refer- 
ence thereto  that,  "For  the  purpose  of  showing  that  the 
deeds  of  the  comptroller  were  void  as  given  without  jurisdic- 
tion, evidence  was  offered  by  defendants  and  received  by  the 
court,  which  tended  to  show  that  the  taxes,  for  the  non- 
payment of  which  the  lands  were  sold  by  the  comptroller, 
were  assessed  as  lands  of  a  non-resident,  while  at  that  time 
they  were  occupied  by  some  one  representing  defendants' 
grantor.  It  was  submitted  by  the  court  as  a  question  of  fact 
to  be  passed  upon  by  the  jury,  wiiether  tiie  lands  at  the  time 
of  the  assessment  were  occupied.  There  was  also  some  evi- 
dence on  the  part  of  the  defendants  tending  to  show  that  the 
taxes  upon  these  lands  were  paid  to  the  collector  before  the 
return  was  made  by  the  collector  to  the  county  treasurer. 
Ti>e  court  instructed  the  jury  that  if  the  lands  were  occupied 
when  assessed  as  lands  of  a  non-resident,  or  if  the  taxes  had 
in  fact  been  paid  before  the  return  was  made  to  the  comptrol- 
ler, then  in  the  one  case  the  assessment  was  void,  and  in  the 
other  case  all  proceedings  after  the  payment  were  void.  We 
think  the  court  was  right  in  both  branches  of  its  charge. 
The  defect  was  jurisdictional  in  both  cases.  The  act  of  1883 
(Chap.  448)  is  one,  by  its  title,  relating  *  to  the  collection  of 
taxes  on  lands  of  non-residents,  and  to  provide  for  the  sale  of 
such  lands  for  unpaid  taxes.'  It  is  provided  that  occupied 
lands  are  not  the  lands  of  non-residents.  (1  R.  S.  389,  §  3.) 
And  where  lands  of  a  non-resident  of  the  county  are  occu- 
pied by  a  resident  of  the  town,  an  assessment  to  the  owner 
in   the   'non-resident'   part  of   the  roll  is  illegal,  and  the 
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lands  shonld  be  assessed  to  tlie  resident  ocenpant.  {People  ex 
reL  V.  Wemple,  Comptroller^  117  N.  T.  77.)  If  the  lands 
were  occupied  the  act  of  1885  would  not  apply."  (p.  339.) 
Tlie  learned  judge  also  states  in  his  opinion  that,  ^'  It  is  claimed 
that  one  in  possession  of  all  his  rights  cannot  be  com- 
pelled to  resort  to  legal  proceedings  or  else  run  the  risk  of 
losing  them.  Tlie  question  does  not  arise  in  this  case,  for  we 
hold,  as  in  the  case  of  Ensign  v.  Barae  {supra\  that  the  stat- 
ute is  not  to  be  construed  in  that  way.  There  is  very  weighty 
antiiority  for  holding  such  a  statute  in  the  case  of  one  in  pos- 
session to  be  invalid.  (Cooley's  Constitutional  Limitations  [3d 
ed.]  366  and  cases  in  note  1.)  We  leave  the  matter  without 
expressing  an  opinion  in  regard  to  it." 

This  question  was  again  considered  by  Cdllen,  J.,  in  Ilag- 
ner  v.  HaU  (10  App.  Div.  581),  which  was  affirmed  on  tlie 
opinion  below  (159  N.  Y.  552),  in  which  it  was  held  that  the 
assessment  of  a  tax  in  the  name  of  one  who  was  not  the  owner 
or  occupant  of  the  land  was  not  cured  by  the  statute  in  ques- 
tion. He  also  referred  to  the  question  of  the  constitutionality 
of  the  act  suggested  in  the  Joslyn  case.  And  again  it  was 
referi-ed  to  in  the  case  of  People  v.  Ladew  (189  N.  Y. 
355-360),  but  it  was  left  undetermined.  In  the  JoBlyn  case 
the  determination  of  the  constitutional  question  was  avoided 
by  holding  that  the  assessment  of  the  land  as  non-resident 
when  in  fact  it  was  resident  land  was  a  jurisdictional  defect, 
and,  therefore,  the  statute  did  not  apply.  The  learned  judge, 
^  in  writing  the  opinion  in  that  case,  followed  closely  the  decision 

made  in  the  Ensign  case,  and  in  doing  so  overlooked  one 
important  distinction  between  the  statute  under  which  that 
decision  was  rendered  and  the  statute  under  review  by  him. 
In  the  Ensign  case  the  statute  was  curative  only,  and  in  no 
respects  was  a  statute  of  limitations.  In  the  statute  imder 
consideration  we  have  a  provision  specifying  a  time  that  must 
elapse  before  the  deed  becomes  conclusive  evidence.  The 
views  of  the  learned  jndge  with  reference  to  what  constitutes 
a  jurisdictional  defect  have  also  been  questioned.  It  is  con- 
tended that  the  assessors  had  jurisdiction  to  assess  the  land 
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either  as  occupied  or  non-resident ;  tliat  a  question  of  fact 
was  thus  presented  to  the  assessors  of  determining  in  tlie  first 
instance  as  to  whether  the  lands  were  in  fact  occupied  or  not ; 
tliat  in  determining  tliat  question  they  acted  judicially,  and  if 
they  erred  it  was  an  error  of  fact  merely  and  not  a  jurisdic- 
tional defect.  The  rule  is  that  the  legislature,  by  a  retro- 
spective statute,  may  cure  defects  in  legal  proceedings  which 
do  not  extend  to  matters  of  jurisdiction  or  are  not  void  on 
constitutional  grounds,  if  the  defect  is  such  as  could  be  dis- 
pensed with  by  the  legislature  in  its  original  statute  providing 
for  the  proceeding.  {Ensign  v.  Barse^  supra,)  The  legis- 
lature could,  therefore,  have  provided  for  the  assessment  of 
taxes  as  against  the  land  in  all  instances,  whether  resident  or 
non-resident,  upon  giving  a  time  for  the  hearing  of  owners. 
The  legislature  has  provided  tliat  if  the  taxes  on  lands  assessed 
to  a  resident  shall  be  returned  as  unpaid,  in  consequence  of 
their  becoming  vacant,  or  in  default  of  goods  and  chattels  of 
the  occupant  sufficient  to  satisfy  the  tax,  the  supervisor  of  tlie 
town  or  ward  in  which  the  land  was  assessed  sliall  add  a 
description  thereof  to  the  assessment  roll  of  tlie  next  year  in 
the  part  thereof  appropriated  to  taxes  on  lands  of  non-resi- 
dents, and  shall  charge  the  same  with  tlie  uncollected  tax  of 
the  preceding  year ;  and  the  same  proceedings  shall  be  had 
thereon  in  all  respects  as  if  it  was  tlie  land  of  a  non-resident. 
It  thus  follows  that  the  proceedings  for  the  sale  of  lands  for 
the  noTi-payment  of  taxes  from  that  time  on  becomes  the  same, 
whether  it  is  resident  or  non-resident.  While  these  considera- 
tions were  apparently  overlooked,  and  not  considered  in  the 
Joshjn  case,  we  do  not  deem  it  necess:iry  in  this  case  to  pur- 
sue the  discussion  of  that  question  further.  For  in  this  case 
we  have  another  question  presented,  which  we  think  renders 
the  determination  of  that  question  unnecessary. 

The  constitutional  question  to  the  effect  that  one  in  posses- 
sion of  all  of  his  rights  in  lands  cannot  be  compelled  to  resort 
to  legal  proceedings,  or  else  run  the  risk  of  losing  them,  sng- 
g:ested  in  Cooley^s  Constitutional  Limitations,  and  referred  to 
in  the  Joslyn  case,  does  not  arise  in  this  case;  for,  under  the 
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view  taken  by  ns,  the  plaintiffs  lost  none  of  their  rights  until 
tliey  were  dispossessed  by  the  purchaser  in  1897. 

The  answer  expressly  sets  forth  the  statute  of  limitations 
embraced  in  tlie  second  section  of  the  act  of  1885,  which,  in 
substance,  limited  the  provisions  of  the  act  to  certain  counties 
specifically  named  and  then  provided  that  the  act  shall  not 
affect  "  any  action  that  shall  l>e  begun,  proceeding  taken,,  pr 
application  duly  made  within  six  months  thereafter,  for  the 
purpose  of  vacating  any  tax  sale  or  any  conveyance  or  cerjtjji- 
cate  of  sale  made  thereunder."  This  provision,  by  chapter 
217  of  the  Laws  of  1891,  was  made  applicable  to  all  of  the 
counties  in  tlie  state  with  the  exception  of  tlio  two  heretofore 
named,  and  in  it  the  provision  above  quoted  to  the  effect 
that  it  shall  not  affect  any  action  begun,  etc.,  made  within  six 
months  thereafter,  was  re-enacted  and  continued.  It  will  thus 
be  observed  that  these  provisions  are  virtually  a  statute  of 
limitations;  for,  after  the  comptroller's  deed  had  been  recorded 
in  the  office  of  the  clerk  of  the  county  in  which  the  lands  are 
located  for  a  period  of  two  years,  it,  six  months  after  the  act 
takes  effect,  becomes  conclusive  evidence  that  the  sale  and  all 
proceedings  prior  thereto,  from  and  including  the  assessment 
of  the  lands  and  all  notices  required  by  law  to  be  given  previa 
ous  to  the  expiration  of  the  two  years  allowed  by  law  to 
redeem,  were  regular  and  regularly  given,  published  and 
served  according  to  the  provisions  of  the  act.  But  it  shall 
not  affect  any  action  or  proceeding  brought  within  six  months 
thereafter  for  the  purpose  of  vacating  any  tax  sale  or  con- 
veyance. It  is  well  settled  that  a  statute  of  limitations 
intended  as  a  retrospective  law  must  give  a  person  reasonable 
time  to  enforce  a  remedy  available  to  him  before  the  bar  of 
the  statute  will  apply.  In  this  case  the  statute  gives  a  period 
of  six  months  and  that  time  has  been  recognized  by  the  courts 
as  reasonable. 

These  questions  were  fully  considered  by  oar  present  Chief 
Judge  CuLLEN  in  the  case  of  Meigs  v.  Roberts  (162  N.  Y.  371, 
877).  In  that  case  he  clearly  draws  tlie  distinction  between 
a  curative  act  and  a  statute   of  limitations,  and   says  with 
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reference  to  the  same  statute  we  now  have  under  considera- 
tion :  *^  We  are  of  opinion  that  the  lapse  of  time  between  the 
record  of  the  conveyance  of  1884  and  the  commencement  of 
this  action  barred  the  right  to  the  plaintifiE  to  maintain  it, 
even  assuming  the  other  questions  in  the  case  should  be 
resolved  in  his  favor.  Tlie  learned  Appellate  Division  held 
that  the  failure  to  publish  a  proper  redemption  notice  was 
jurisdictional  as  to  the  conveyance  of  1884,  and,  hence,  not 
cured  by  chapter  448  of  the  Laws  of  1885,  and  cited  Ensign 
V.  Barse  (107  N.  Y.  329)  and  Joslyn  v.  Rockwell  (128  N.  Y. 
884)  as  authorities  for  that  proposition,  "We  think  the  learned 
court  took  too  narrow  a  view  of  the  statute  of  1886.  This 
statute,  though  in  some  aspects  a  curative  law,  is  primarily 
and  essentially  much  more  ;  it  is  a  statute  of  limitation.  It 
was  distinctly  held  to  be  such  in  two  decisions  of  this  court  {Peo- 
ple V.  Turner,  117  N.  Y.  227 ;  Same  v.  Samey  145  N.  Y.  451, 
459)  and  by  the  Supreme  Court  of  the  United  States  {Turner 
V.  New  York,  168  U.  S.  90).  A  curative  act  in  the  ordinary 
sense  of  that  term  is  a  retrospective  law  acting  on  past  cases 
and  existing  rights.  The  power  of  the  legislature  to  enac*; 
such  laws  is,  therefore,  confined  within  comparatively  narrow 
limits,  and  they  are  usually  passed  to  validate  irregularities  in 
legal  proceedings.  *  *  *  But  there  may  be  in  legal  pro- 
ceedings defects  which  are  not  mere  informalities  or  irregu- 
larities, but  so  vital  in  their  character  as  to  be  beyond  the  help 
of  retrospective  legislation  ;  such  defects  are  called  jurisdic- 
tional. This  principle  does  not  apply  to  a  statute  of  limitations, 
for  such  a  statute  will  bar  any  right,  however  high  the  Bowrce 
from  which  it  may  be  deduced,  provided  that  a  reasonable 
time  is  given  a  party  to  enforce  his  right."  {Saranao  Land 
(&  Timber  Co.  v.  Comptroller,  177  U.  S.  318.) 

While  it  is  thus  settled  that  the  time  given  in  the  statute  is 
reasonable,  it  must  also  appear  that  there  was  a  remedy  avail- 
able to  a  person  to  enforce  or  protect  his  rights  before  the  bar 
will  apply.  This  question  has  recently  received  the  attention 
of  this  court  in  the  case  of  Saranao  Zand  db  Timber  Co. 
V.  Roberta  (195  N.  Y.  303),  in  which  it  has  been  held  that  no 
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remedy  was  available  to  the  record  owner  until  the  comptrol- 
ler was  vested  with  the  possession  of  the  lands  sold  for  taxes 
by  the  publishing  of  the  notices  provided  for  by  section  4  of 
chapter  453  of  tlie  Laws  of  1885  and  that,  consequently,  the 
running  of  the  short  Statute  of  Limitations  provided  for  by 
the  amendment  of  1891  above  referred  to,  was  postponed 
until  the  possession  of  the  land  was  vested  in  the  comptroller. 
This,  we  think,  is  decisive  of  the  question  we  have  under  con- 
sideration. The  deed,  with  the  certificate  of  the  comptroller 
that  notice  to  the  occupant  of  the  lands  had  been  given  and 
the  proof  of  service  thereof  had  been  made,  was  recorded  in  the 
office  of  the  clerk  of  the  county  on  the  11th  day  of  April,  1887, 
in  liber  128  on  pages  2  and  167.  The  plaintiffs  remained  in 
possession  until  1897  when  they  were  dispossessed  by  the  pur- 
chaser from  the  state  of  the  tax  title,  who,  as  we  liave  seen, 
occupied  the  premises  for  upwards  of  eight  years  thereafter. 
This  action  was  commenced  January  31st,  1906.  While  the 
plaintiffs  had  no  available  remedy  against  the  state,  under  the 
authorities,  until  after  they  were  dispossessed  in  1897,  and 
consequently  the  running  of  the  short  Statute  of  Limitations 
was  postponed  until  the  happening  of  that  event,  it  is  clear 
that  immediately  thereafter  they  did  have  a  right  of  action  as 
against  the  purchaser  in  ejectment,  and  that  then  the  statute 
did  commence  to  run.  But,  as  we  have  seen,  they  rested  upon 
their  rights  for  a  period  of  upwards  of  eight  years  thereafter 
before  the  bringing  of  this  action  and  consequently  the  statute 
in  the  meantime  did  run  and  by  the  express  provisions  thereof 
the  record  of  the  deed  became  conclusive  evidence  not  only 
that  the  tax  was  properly  levied  but  that  all  the  notices  given 
required  by  law  previous  to  the  expiration  of  the  time  allowed 
by  law  to  redeem  were  regular  and  were  regularly  given, 
published  and  served. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Cdllen,  Ch.  J.,  Gray,  Edward  T.  Bartlett,  Vann,  Web- 
KER  and  HiscocK,  JJ.,  concur. 

Judgment  reversed,  etc. 
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Memorandnm  on  motion  for  re-argument : 

IlA.iGUTy  J.  It  is  DOW  alleged  in  the  moving  papers  that 
the  notice  of  the  tax  sale  and  the  evidence  of  the  service 
thereof  were  not  in  fact  recorded  at  all,  and  that  the  only 
paper  recorded  at  the  time  of  the  deed  was  the  certificate  of 
the  comptroller.  I  shall,  therefore,  now  consider  the  question 
as  to  whether  the  notice  and  the  service  thereof  were'required 
by  the  statute  to  be  recorded. 

Section  68  of  the  statute  provides  for  the  serving  of  the 
notice  and  the  contents  tiiereof,  and  "  no  conveyance  made  in 
pursuance  of  this  section  shall  be  recorded,  until  the  expira- 
tion of  such  notice,  and  the  evidence  of  the  service  of  such 
notice  shall  be  recorded  with  such  convej'ance."  Section  69 
provides  for  the  manner  of  the  serving  of  the  notice.  Section 
72  provides  that  the  grantee  or  the  person  claiming  under  him 
shall,  within  one  month  after  the  service  of  such  notice,  file 
with  the  comptroller  a  copy  of  the  notice  served,  together 
with  the  affidavit  of  some  person  who  shall  be  certified  as 
credible  by  the  officer  before  whom  such  affidavit  shall 
be  taken,  that  such  notice,  as  is  above  required,  was  duly 
served,  specifying  the  mode  of  service.  Section  73  provides 
that,  "  If  the  comptroller  shall  be  satisfied  by  such  copy  and 
affidavit  that  the  proper  notice  has  been  duly  served,  and  if 
the  moneys  required  to  be  p.iid  for  the  redemption  of  such 
land  shall  not  have  been  paid,  as  hereinbefore  provided,  he 
shall,  under  his  hand  and  seal,  certify  such  facts,  and  the  con- 
veyance before  made  shall  thereupon  become  absolute ;  and 
the  occupant,  and  all  othei*s  interested  in  said  lands  shall  be 
forever  barred  of  all  right  and  title  thereto." 

It  will  thus  be  observed  that  the  service  of  the  notice  of  the 
tax  sale  and  the  specifying  of  the  time  in  which  redemption 
must  be  made  and  the  service  of  such  notice,  does  not  form  a 
bar,  under  the  statute,  for  the  party  may  redeem  within  the 
time  specified.  The  essential  fact,  therefore,  establishing  the 
bar  is  the  certificate  of  the  comptroller,  to  the  effect  that  the 
notice  complied  with  the  statute  and  had  been  duly  served  ; 
that  the  time  had  elapsed  within  which  redemption  must  be 
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made;  and  that  the  land  had  not  in  tlie  meantime  been 
redeemed.  It  also  appears  that  the  notice,  or  a  copy  thereof, 
together  with  tlie  affidavit  of  the  service,  must  be  liled  within 
one  month  in  the  office  of  the  comptroller.  There  they  must 
remain.  No  authority  is  given  for  their  removal  from  the 
office  of  the  comptroller  for  record  in  any  of  the  other  counties 
of  the  state. 

I  am,  tlierefore,  of  the  opinion  that  the  recording  of  the  deed 
being  prohibited  until  the  proofs  of  the  service  of  the  notice 
to  redeem  had  been  made,  and  the  time  therein  specified  had 
expired,  and  the  certificate  of  the  comptroller  to  that  effect 
had  been  given,  the  certificate  became  tlie  evidence  of  the 
notice  and  the  service  tliereof,  which  is  required  by  the  statute 
to  l)e  recorded  in  connection  wich  the  deed.  The  other  ques- 
tions raised  upon  the  motion  for  re-argument  require  no  fur- 
ther comment.  Tlie  original  opinion  has  been  revised  so  as 
to  be  in  accord  with  the  views  herein  expressed. 

The  motion  for  re-argument  should  be  denied. 

CuLLEN,  Cli.  J.,  Gray,  Edward  T.  Bartlett,  Vann, 
Werner  and  IIiscock,  JJ.,  concur. 

Motion  denied. 


James  Kennedy,  Appellant,  v.  The  City  of  New  York, 

Kespondent. 

Ijandlord  and  tenant  —  tenancy  from  year  to  year  —  each  year 
constitutes  a  new  term  —  claim  for  unpaid  rent  for  each  year, 
separate  cause  of  action. 

In  this  Jurisdiction  it  is  the  rule,  settled  by  long  ftcquiescence,  tlnit  where 
several  sums  or  installments  are  due  upon  a  single  contract,  they  must 
all  be  united  in  one  action;  and  if  several  suits  are  brought  upon  such 
an  indivisible  contract  for  separate  installments  after  all  are  due,  a 
recovery  upon  one  will  be  a  bar  to  the  others;  this  rule,  however, 
applies  only  to  such  claims  as  are  single,  entire  and  indivisible. 

A  tenancy  from  year  to  year,  created  by  the  tenant's  holding  over  after 
the  expiration  of  his  original  term,  is  a  new  term  for  each  year  of  such 
holding  over,  upon  the  terms  of  the  original  lease  so  far  as  they  are 
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applicable  to  the  new  relation.    Hence,  a  claim  for  unpaid  rent  for 
each  year  of  such  a  holding  over  creates  a  separate  and  distinct  cause 
of  action.    Such  separate  causes  of  action  may  be  joined  in  cne  suit,  or 
each  may  be  made  the  subject  of  an  independent  action. 
Kennedy  v.  City  of  New  York,  187  App.  Div.  89,  reversed. 

(Argued  June  17,  1900;  decided  October  5,  1909.) 

Appeal  from  an  order  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  tlie  second  judicial  department,  entered 
June  12,  1908,  which  reversed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial  and  directed  a  dismissal  of 
the  complaint. 

The  plaintiff  is  the  owner  of  certain  premises  situated  in 
that  part  of  the  city  of  New  York  formerly  known  as  Long 
Island  City.  These  premises  had  been  leased  to  the  latter  city 
by  one  of  the  plaintiff's  predecessors  in  title  for  a  term  of  five 
years  from  January  1st,  1891.  The  lease  was  in  writing  and 
the  rent  reserved  was  $5,000  a  year,  payable  monthly  in 
advance.  At  the  expiration  of  the  term  in  January,  1896, 
the  original  lessee  and  its  successor  in  interest,  the  city  of 
New  York,  held  over  and  continued  in  possession  of  the 
premises  until  some  time  in  the  year  1899,  when  the  premises 
were  abandoned. 

On  account  of  the  defendant's  holding  over  into  the  month 
of  January,  1899,  the  plaintiff  elected  to  treat  it  as  a  tenant 
for  that  year,  and  commenced  two  actions  against  it  to  recover 
the  rent  for  that  period.  These  two  actions  were  commenced 
in  1905,  and  they  were  consolidated  by  order  of  the  court. 
The  present  appeal  is  from  the  judgment  rendered  in  the 
consolidated  action. 

Prior  to  the  commencement  of  the  two  actions  thus  con- 
solidated, and  in  1904,  tlie  plaintiff  liad  instituted  another 
action  against  the  defendant  to  recover  the  rent  of  the  same 
premises  for  certain  months  of  tlie  year  1898.  That  first 
action^  it  will  be  observed,  was  instituted  long  after  the  rent 
for  both  tlie  years  1898  and  1899  had  accrued.  In  tliat  first 
action  the  defendant  made  an  offer  of  judgment,  which  offer 
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was  accepted  and  upon  whicli  a  judgment  was  entered  in 
February,  1905. 

After  tlie  entry  of  judgment  upon  tliat  oflfer  the  defendant 
interposed  answers  in  the  actions  which  liad  been  commenced 
to  recover  tlie  rent  for  the  year  1899,  setting  up  tlie  judg- 
ment for  the  rent  of  1898  as  a  bar  to  any  recovery  in  the 
actions  for  tlie  rent  of  1899,  and  alleging  that  as  tlie  rent  for 
both  the  years  1898  and  1899  was  due  at  tlie  time  the  judg- 
ment for  the  rent  of  1898  was  entered,  the  plaintiff  was 
bound  to  unite  in  one  action  all  its  claims  then  due.  The 
trial  court  overruled  this  defense  and  directed  the  jury  to 
bring  in  a  verdict  for  the  plaintiff.  Upon  appeal  the  Appel- 
late Division  sustained  the  defense  of  the  former  recovery  as 
a  bar,  reversed  the  judgment  and  dismissed  the  complaint. 
From  that  judgment  the  plaintiff  now  appeals  to  this  court. 

Sector  M.  Hiichinga  and  F.  IT,  Van  Vechten  for  appel- 
lant. The  decision  of  the  Appellate  Division  that  plaintiff 
estopped  himself  from  bringing  or  maintaining  this  action  by 
his  settlement  of  another  action  for  prior  rent  of  the  same 
premises  is  erroneous.  {Schuyler  v.  Smithy  51  N.  Y.  309; 
Adains  v.  City  of  Colioes^  127  N.  Y.  182 ;  Herter  v.  MtiUer^ 
159  N.  Y.  45 ;  Hayties  v.  Aldrich,  133  N.  Y.  287 ;  Wood^  v. 
Pangbom,  75  N.  Y.  495 ;  Miller  v.  U.  S.  <&  S.  Co.,  13  N.  Y. 
Supp.  711 ;  Nathans  v.  Ilopej  77  N.  Y.  420 ;  Secor  v.  Stur- 
gi8,  16  N.  Y.  548 ;  Millard  v.  J/.,  K.  <&  T.  li.  7?.  Co.,  20 
Hun,  191 ;  86  N.  Y.  441 ;  Phillips  v.  Berick,  16  Johns.  136 ; 
Perry  v.  Dickerson,  85  N.  Y.  345 ;  Zimmerma7in  v.  Erhardy 
83  N.  Y.  74 ;  Byrnes  v.  Byrnes^  102  N.  Y.  4.) 

Francis  K,  Pendleton,  Corporation  Counsel  {Clarence 
L,  Barber  and  Theodore  Connolyoi  counsel),  for  respondent. 
The  holding  over  by  the  tenant  in  1898  and  1899  did  not 
constitute  separate  contracts.  They  were  simply  extensions 
or  enlargements  of  the  lease  executed  December  31,  1891. 
Tlierefore,  judgment  for  the  rent  of  1898  and  payment  thereof 
operated  as  a  bar  to  the  subsequent  action  for  the  rent  of 
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1899.  {Perry  v.  Dickerson^  85  N.  Y.  347;  Baylies  v. 
Ingrain^  8i  App.  Div.  362  ;  Secor  v.  Sturgls^  16  N.  Y.  557 ; 
Lorillard  v.  Clyde^  122  N.  Y.  45;  Seed  v.  Johnston^  ^Z 
App.  Div.  340;  iWm^  v.  IlolUngshead,  184  X.  Y.  218.) 

Werner,  J.  The  question  to  be  decided  is  whether  the 
defendant's  liabiHty  for  the  rent  of  the  years  1898  and  1899 
arose  ont  of  a  sinsrle  contract  or  out  of  two  distinct  contracts, 
and  that  depends  npon  tlie  nnderlying  qnestion  w^hether  a 
liolding  over  from  year  to  year,  after  the  expiration  of  a 
definite  term,  is  merely  an  extension  or  enlargement  of  the 
orii^inal  term,  or  whether  sncli  a  holdinor  over  constitutes  a 
new  term  for  each  year  that  it  continues. 

In  this  jurisdiction  it  is  the  rule,  settled  by  long  acquies- 
cence, that  where  several  sums  or  installments  are  due  upon  a 
single  contract,  they  must  all  be  united  in  one  action ;  and  if 
several  suits  are  brought  npon  such  an  indivisible  contract, 
for  separate  installments  after  all  are  due,  a  recovery  npon 
one  will  be  a  bar  as  to  the  others.  The  reason  for  the  rule 
lies  in  the  necessity  for  preventing  vexatious  and  oppressive 
litigation,  and  its  purpose  is  accomplished  by  forbidding  the 
division  of  a  single  cause  of  action  so  as  to  maintain  several 
suits.when  a  single  suit  will  suffice.  {Perry  v.  Dickerson^  85 
K  Y.  345,  347;  Lorillard  v.  Clyde,  122  id.  41;  Pdkm  v. 
Hollingshead^  184  N.  Y.  211.)  It  is  to  be  emphasized,  how- 
ever, that  the  rule  applies  only  to  such  claims  as  are  shigle, 
entire  and  indivisible.     {Secor  v.  Stiirgisy  16  N.  Y.  548,  554.) 

The  Appellate  Division  has  held  that  the  balance  of  rent 
due  for  the  year  1898,  and  the  whole  of  the  rent  due  for  the 
year  1899,  were  parts  of  a  single  or  indivisible  demand  ;  that 
although  separate  actions  might  have  been  maintained  for 
each  of  the  monthly  installments  as  they  became  due,  no  such 
procedure  was  permissible  after  they  all  became  due;  that 
the  same  rule  applies  to  the  rent  for  the  yeare  1898  and  1899 
where  no  action  was  brought  to  recover  either  amount  until 
after  all  was  due ;  and  that  the  judgment  for  the  rent  of 
1898  was,  therefore,  a  bar  to  the  action  to  recover  the  rent  of 


1909.]  Kennedy  v.  City  of  New  York.  23 

N.  Y.  Rep.]         Opinion  of  the  Court,  per  Weiineu,  J. 


1899.  The  correctness  of  this  reasoning  cannot  be  snccess- 
fiilly  challenged  if  the  defendant's  occupation  of  the  premises 
during  189S  and  1S99  was  nothing  mere  than  an  extension  or 
prolongation  of  the  original  term ;  and  it  is  palpably  unsound 
if  the  holding  over  during  these  years  constituted  two  separate 
and  distinct  terms.  We  must  decide,  therefore,  which  of 
these  conditions  existed. 

A  tenant  who  holds  over  after  the  expiration  of  a  definite 
term  for  a  year  or  years  may  be  treated  by  Iiis  landlord  as  a 
trespasser,  or  as  a  tenant  from  year  to  year.  If  the  land- 
ord  elects  to  treat  the  tenant  as  holding  over  for  another 
year,  the  conditions  of  the  original  lease  apply,  except  as 
to  duration.  {Ilaynes  v.  Aldnch^  133  N.  Y.  287 ;  Adarns 
V.  City  of  Cohoes^  127  id.  175.)  Under  such  a  holding 
over  a  tenant  is  bound  for  another  year,  not  by  virtue 
of  an  express  contract  but  by  implication  of  law  spring- 
ing from  the  circumstances.  {Ilerter  v.  Mullen^  159  N.  Y. 
28,  43.)  The  only  logical  deduction  from  the  choice  thus 
given  to  the  landlord  of  treating  a  holdover  tenant  either  as 
a  trespasser  or  as  a  tenant  for  another  year  is  that  each  hold- 
ing over,  where  acquiesced  in  by  the  landlord,  constitutes  a 
new  term,  separate  and  distinct  from  those  which  preceded  it, 
and  related  to  each  other  only  in  the  conditions  of  the  original 
Iciise  which  the  law  reads  into  the  new  tenancy.  Some  of  the 
text  writers  and  a  few  of  the  earlier  decisions  seem  to  have 
confused  the  subject  by  referring  to  tenancies  from  year  to 
year,  arising  by  operation  of  law,  as  continuations  of  the 
original  terms,  when  it  would  have  been  more  correct  to 
chanicterize  them  as  new  tenancies  subject  to  tlie  original  con- 
ditions. The  later  decisions  in  this  court  have,  however, 
defined  this  species  of  tenancy  with  a  precision  that  admits  of 
no  misunderstanding.  In  the  case  of  United  M,  Realty  cfe 
Impr.  Co.  V.  Roth  (193  N.  Y.  570,  576)  it  was  held,  upon  the 
opinion  of  Chief  Judge  Cullen,  that  "  the  right  of  the  land- 
lord to  treat  the  holdover  as  a  tenant  for  a  new  term  does  not 
spring  from  the  contract  of  the  parties  but  is  the  penalty 
imposed  by  law   upon   the  trespassing   tenant."     The  same 
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Tiew  was  expressed  ia  Judge  Yann^s  dissenting  opinion  in 
tlie  following  language:  '^ Owing  to  the  previous  relations 
between  the  parties  the  law  implies  a  renewal  of  the  obliga^ 
tions  dependent  on  those  relations,  which  measure  every  detail 
of  the  new  contract.'*    (P.  579.) 

In  the  earlier  case  of  Laughran  v.  Smith  (75  N.  Y.  205, 
210)  it  was  stated  to  be  the  settled  rule  that  where  a  tenant 
enters  under  a  lease  for  a  year  and  holds  over  after  the  expira- 
tion of  the  term,  "  The  law  from  the  continuance  of  the  pos- 
session, implies  a  contract  on  the  part  of  the  tenant  to  renew 
the  tenancy  for  another  year^  on  the  terms  of  the  original 
holding ; "  and  to  the  same  effect  is  Schuyler  v.  Smith  (51 
N.  Y.  309). 

The  learned  Appellate  Division  apparently  based  its  deci- 
sion upon  three  early  cases.  Two  of  these,  She7*wood  v.  Phil- 
lips (13  Wend.  479)  and  Webher  v.  Shearman  (3  Hill,  647), 
were  cases  of  distress  for  rent  when  that  remedy  was  yet  in 
force.  But  they  have  no  application  to  the  question  at  bar, 
because  they  simply  hold  that  for  the  purpose  of  distraining 
for  rent,  the  period  of  possession  after  the  expiration  of  the 
term  may  be  considered  as  an  enlargement  of  the  original 
demise.  The  third  case  cited  in  support  of  the  decision  of 
the  Appellate  Division  {People  ex  rel.  Chrome  Sted  Co,  v. 
Pavlding^  22  Hun,  91),  was  a  proceeding  to  dispossess  a  tenant 
and  appears  to  have  been  decided  upon  the  authority  of  the  two 
earlier  cases  referred  to.  It  is  evident,  however,  that  in  People 
ex  rel.  Chrome  Steel  Co,  v.  Paulding  (supra)  the  late  General 
Term  gave  too  broad  an  application  to  the  cases  in  Wendell  and 
Hill,  which  were  criticised  and  limited  in  Austin  v.  Strong  (47 
N.  Y.  679)  affirming  the  judgment  below  npon  an  opinion 
written  by  the  elder  Judge  Pbckham,  on  file,  but  not  reported 
in  full.  In  that  case  the  tenant  held  over  for  several  years 
after  the  expiration  of  the  original  lease.  As  a  defense  to  an 
action  for  rent  he  claimed  an  eviction  from  part  of  tlio  prem- 
ises during  one  of  the  years  of  the  original  demise.  The 
court  held  that  an  eviction  in  one  year  constituted  no  defense 
to  an  action  for  rent  where  there  had  been  a  renewal  of  the 
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lease  from  year  to  year  by  reason  of  the  holding  over  of  the 
tenant.  When  the  case  came  before  the  late  Greneral  Term 
(Opinion  not  reported.  See  Court  of  Appeals  Cases,  vol.  310) 
the  court  made  the  following  observations :  "  The  counsel  fur 
the  defendants  insist  that  where  the  tenant  holds  over  for 
more  than  one  year,  the  whole  period  of  holding  over  shall 
be  regarded  as  one  term  and  cites  as  authority  Sherwood  v. 
Phillips  (supra).  For  certain  purposes  that  is  the  rule,  for 
by  counting  backward  it  is  viewed  as  one  term  and  the  mutual 
obligations  of  the  parties  not  being  changed  during  the  entire 
time ;  for  the  purposes  of  pleading  and  distraining  for  rent, 
the  landlord  can  regard  it  as  one  term.  But  it  is  in  fact  a 
new  term  at  the  beginning  of  each  year^  for  at  the  end  of  each 
year  either  party  without  the  assent  of  the  other  can  ter- 
minate the  relation  existing  between  them." 

Upon  principle  and  authority  we  conclude  that  a  tenancy 
from  year  to  year,  created  by  the  tenant^s  holding  over  after 
the  expiration  of  his  original  term,  is  a  new  term  for  each 
year  of  such  holding  over,  upon  the  terms  of  the  original 
lease  so  far  as  they  are  applicable  to  the  new  relation.  It  fol- 
lows that  a  claim  for  unpaid  rent  of  each  year  of  such  a  hold- 
ing over  creates  a  separate  and  distinct  cause  of  action.  That 
such  separate  cause  of  action  may  be  joined  in  one  suit  cannot 
be  donbted,  but  it  is  equally  clear  that  each  may  be  made  the 
subject  of  an  independent  action.  The  plaintiff  might  have 
grouped  his  several  causes  of  action  in  a  single  suit,  but  he  was 
not  obliged  to  do  so,  and  in  bringing  separate  suits  he  was 
strictly  within  his  rights. 

The  order  of  the  Appellate  Division  should  be  reversed, 
and  judgment  of  the  Trial  Term  affirmed,  with  costs  to  the 
appellant  in  all  courts. 

Edward  T.  Bartlett,  J.  (dissenting).  The  judgment 
of  the  Trial  Term  was  rendered  in  an  action  resulting  from  the 
consolidation  of  two  actions.  One  was  commenced  February 
8th,  1905,  and  the  other  December  5th,  1905.  The  first  of 
these  actions  was  brought  to  recover  the  rent  accrued  during 
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the  lirst  four  months  of  the  year  1899  ;  the  second  was  brought 
to  recover  the  rents  accruing  during  the  remaining  eight 
months  of  the  year  1899. 

On  December  Slst,  1891,  the  plaintiffs  predecessor  in  title 
leased  to  Long  Island  City,  which  later  became  a  part  of  the 
city  of  New  York,  certain  premises  therein,  and  the  lessee 
covenanted  to  pay  the  rent  monthly  at  the  end  of  each  montli. 
The  rental  was  fixed  at  five  thousand  dollars  per  annum.  As 
no  specified  term  was  mentioned  in  the  lease  as  pleaded,  it 
may  be  considered  as  a  lease  from  year  to  year.  The  lessee 
held  over  during  the  years  1893  to  1898,  both  inclusive,  and 
there  is  evidence  that  it  held  over  for  some  part  of  the  month 
of  January,  1899,  by  reason  of  which  the  plaintiff  claims  tliat 
the  defendant,  as  successor  of  the  lessee,  is  liable  for  the  rent 
during  the  entire  year  of  1899.  The  trial  court  directed 
a  verdict  for  the  plaintiff  for  the  rent  of  the  entire  year  of 
1899. 

On  October  29th,  1904:,  the  plaintiff  commenced  an  action 
in  which  the  amended  compbiiut  demanded  rent  for  the 
months  of  August  to  Decein])er,  1898,  both  inclusive;  the 
defendant  offered  judgment  for  an  amount  of  money  equal  to 
four  months'  rent ;  the  offer  whs  accepted,  and  on  February 
21st,  1905,  judgment  was  entered  pursuant  thereto,  which 
was  afterwards  paid. 

The  two  actions  which  resulted  in  the  consolidated  action 
above  referred  to  were  commenced,  one  on  February  8th^ 
1905,  for  the  recovery  of  rent  for  the  months  of  January  to 
April,  1899,  inclusive,  and  the  other  commenced  Deceml>er 
5th,  1905,  to  recover  rent  for  the  months  of  May  to  Decemi>er, 
1899,  inclusive. 

The  defendant's  defense  to  the  consolidated  action  is  that, 
at  the  time  the  action  was  commenced  in  October,  1904,  to 
recover  rent  from  August  to  December,  1898,  the  rent  sued 
for  in  the  consoHdated  action  was  then  due  and  should  have 
been  included  therein. 

A  single  and  very  simple  question  is  presented  by  this 
appeal.     The  original  lease  of  1891  fixes  the  annual  rental  at 
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five  thousand  dolhirs  a  year,  payable  monthly,  and  so  far  as 
is  disclosed  by  the  pleadings  and  the  evidence  no  term  was 
mentioned  therein.  It  can,  therefore,  be  treated  as  creating 
a  tenancy  from  year  to  year. 

It  is  undisputed  that  tlie  original  written  lease  is  the  only 
contract  made  between  the  parties,  and  their  relations  are  to 
be  determined  by  tlie  leo:al  effect  of  the  lessee  holding  over 
during:  the  vears  1893  to  1899,  both  inchisive.  The  defend- 
ant  lessee  does  not  dispute  the  holding  over  during  these 
yeai-s,  but  insists  that  the  recovery  of  rent  in  a  former  action 
for  the  months  of  August  to  December,  1898,  inclusive,  and 
which  judgment  was  paid,  is  a  bar  to  the  action  which,  as 
consolidated,  seeks  to  recover  the  rent  for  the  year  1899. 
Tlie  contention  of  the  defendant  is  that  the  rent  for  the  year 
1899  being  due  and  unpaid  at  the  time  the  action  to  recover 
the  rent  for  August  to  December,  1898,  both  inclusive,  was 
instituted,  the  plaintiff  should  have  included  the  1899  rent 
therein. 

This  position  of  the  defendant  rests  upon  the  familiar 
rule  that  a  plaintiff  is  not  permitted  to  split  his  cause  of 
action,  and  if  he  does  so,  a  recovery  on  a  portion  thereof  will 
bar  subsequent  action  for  the  balance.  ( Yates  v.  Fassett^  5 
Denio,  21 ;  Secor  v.  Sturgis,  16  N.  Y.  548,  554 ;  O'Beirne 
V.  Lloyd,  43  X.  Y.  248  ;  Lorillard  v.  Clyde,  122  N.  Y.  41 ; 
Seed  V.  Johnston,  63  A  pp.  Div.  340;  Reformed  Protestant 
Dutch  Church  of  Westfeld  v.  Brown,  54  Barb.  191,  199.) 

In  the  case  last  cited  the  rule  is  well  expressed  :  "  In  order 
to  avoid  multiplicity  of  actions,  the  law  forbids  that  a  cause 
of  action  shall  bo  split  up  for  the  purpose  of  bringing  several 
actions.  But  when  several  actions  payable  at  different  times 
arise  out  of  the  same  contract  or  transaction,  separate  actions 
can  be  brought  as  each  liability  enures.  Still,  however,  if  no 
action  is  brought  until  more  than  one  is  due,  all  that  are  due 
must  be  included  in  one  action ;  and  if  an  action  is  brought 
when  more  than  one  is  due,  a  recovery  in  the  one  first 
brought  will  be  an  effectual  bar  to  a  second  action,  brought  to 
recover  the  other  claims  that  were  due  when  the  first  was 
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brought."  The  law  relating  to  the  effect  of  splitting  a  cause 
of  action  is  so  familiar  and  well  settled  that  further  citation 
of  authority  is  unnecessary. 

Wo  are  thus  brought  to  the  single  and  important  question 
whether  the  lessor  has  offended  against  this  principle  of  law 
and  can  succeed  in  the  consolidated  action  brought  to  recover 
the  rent  alleged  to  be  due  for  the  year  1899.  As  already 
pointed  out,  the  original  lease  of  1891  created  a  tenancy  from 
year  to  year. 

In  Webber  v.  Shearman  (3  Hill,  547)  it  was  held  that  hold- 
ing over  after  the  expiration  of  a  lease  for  a  year  is  a  contin- 
uation of  the  former  tenancy  subject  to  the  the  same  right  of 
disti'ess,  and  this  whether  the  first  demise  be  by  deed  or  by 
parol.  Judge  Cowen,  in  the  course  of  his  opinion,  stated 
(p.  550) :  "  Holding  over  after  tlie  expimtion  of  a  sealed  lease 
is  a  continuation  of  the  same  tenancy,  and  an  enlargement  of 
the  same  term." 

In  Sherwood  v.  Phillips  (13  Wend.  479)  it  was  held  that, 
"  Where  a  tenant  enters  under  a  demise  for  two  years,  and  con- 
tinues in  the  possession  of  the  demised  premises  for  the  period 
of  nine  years,  the  landlord  may,  by  one  distress,  distrain  for 
the  rent  accrued  during  the  whole  time ;  and  if  the  property 
be  taken  from  his  possession  by  writ  of  replevin,  he  may,  in 
one  avowry,  acknowledge  the  taking  for  the  whole  nine  years, 
as  upon  one  entire  lease." 

This  is  certainly  contrary  to  the  contention  that  each  year 
of  a  holding  over  must  be  considered  as  a  new  lease  subject 
to  the  conditions  of  the  old  one. 

In  Ilaynea  v.  Aldrich  (133  K  Y.  287)  Judge  Finch  states 
p.  289) :  "  This  court  held  in  Commissioners  of  Pilots  v. 
Clarh  (33  N.  Y.  251),  that  the  rule  is  too  well  settled  to  be 
disputed  that  where  the  tenant  holds  over  after  the  expiration 
of  his  term  the  law  will  imply  an  agreement  to  hold  for  a 
year  upon  the  terms  of  the  prior  lease ;  that  the  option  to  so 
regard  it  is  with  the  landlord  and  not  with  the  tenant,  and 
that  the  latter  holds  over  his  term  at  his  peril." 

In  Baylies  v.  Ingram  (84  App.  Div.  360,  362,  363)  the 
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rnle  is  clearly  stated  as  follows  :  '^  The  relation  of  the  parties 
under  sach  circumstances  has  been  tlie  subject  of  repeated 
adjudication.  In  the  leading  case  of  Schuyler  v.  Smith  (51 
N.  T.  309)  Judge  Earl,  in  writing  for  the  Commission  of 
Appeals,  said,  in  respect  of  a  tenant's  holding  over :  ^  The 
owner  of  the  premises  may  treat  him  as  a  trespasser  or  as  a 
tenant  for  anotlier  year  upon  the  terms  of  the  prior  lease  so 
far  as  applicable.'  The  court  subsequently  reviews  many 
cases  and  approves  of  their  doctrine,  in  which  the  rule  is 
laid  down,  without  qualification,  that  wliere  a  tenant  holds 
over  after  the  expiration  of  his  term,  without  any  express 
agreement,  but  with  tlie  assent  of  the  landlord,  the  law  will 
imply  that  he  holds  the  premises  upon  the  same  terms  as 
was  his  previous  holding,  and  such  view  has  been  generally 
adopted"  (citing  cases).  "The  limitation  implied  by  the 
language,  ^so  far  as  applicable,'  manifestly  can  have  no  appli- 
cation in  the  absence  of  proof  showing  a  changed  condition 
of  affairs  which  would  naturally  or  of  a  necessity  operate  to 
modify  the  relations  existing  between  the  parties.  In  the 
absence  of  any  proof  upon  the  subject  there  can  be  no  reason 
for  holding  that  the  relations  of  the  parties  have  changed,  as 
nothing  has  occurred  to  break  the  continuity  of  the  holding, 
or  from  which  it  can  be  implied  that  any  conditions  exist  ren- 
dering inoperative  any  of  the  terms  of  the  lease.  Nor  do  we 
think  that  the  rule  is  limited  to  the  relation  merely  of  land- 
lord and  tenant  in  the  use  and  occupation  and  the  payment 
of  rent,  so  as  to  exclude  the  independent  covenants  from  con- 
tinuing with  the  other  parts  of  the  lease.  A  holding  over,  to 
be  upon  the  same  terms  as  contained  in  the  original  lease,  car- 
ries with  it  the  necessary  implication  that  all  of  the  covenants 
which  became  bindins  bv  the  execution  of  the  lease  continue 
to  remain  in  full  force  unless  changed  conditions  appear  ren- 
dering them  inapplicable.  We  can  conceive  of  no  sound 
reason  which  would  warrant  the  rejection  of  any  part  of  the 
lease  upon  which  the  parties  agreed.  Their  relation  continued 
in  all  respects  precisely  as  if  the  term  had  not  expired.  The 
holding  over  constitutes  merely  an  enlargement  of  the  term, 
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and  the  lease  is  applied  thereto  with  the  same  force  as  though 
it  had  been  re-executed." 

The  case  of  United  Merchants^  Realty  cfe  Imp.  Company  v. 
Roth  (193  N.  Y.  570)  is  cited  as  an  authority  for  the  plaintiff, 
appellant.  This  was  an  action  brought  to  recover  rent  for  a 
part  of  certain  premises  in  the  city  of  New  York  for  five 
months  included  in  the  year  1900.  The  complaint  contained 
ten  counts,  two  for  each  month,  one  alleging  a  right  to 
recover  Ixjcause  the  defendant  held  over  after  the  expiration 
of  his  term,  and  the  other  an  express  contract.  This  case 
was  decided  by  a  divided  court,  two  judges  dissenting. 
CuLLEN,  Ch.  J.,  writing  for  the  majority,  said  :  "  I  concur  in 
the  opinion  of  my  brother  Yann  as  to  the  last  five  counts  in 
the  comphiint,  but  I  think  that  the  first  five  are  also  good. 
The  question  presented  by  the  demurrer  to  these  counts  is 
whether  a  new  lessee,  whose  lease  begins  at  the  termination  of 
a  prior  lease,  can,  at  his  option  treat  the  prior  lessee,  in  case 
he  holds  over,  as  his  tenant  under  the  terms  of  the  original 
lease."  (p.  575).  This  was  the  sole  question  litigated.  The 
position  of  the  dissenting  judges  is  thus  expressed  :  **  If  the  rela- 
tion of  landlord  and  tenant  existed  between  the  plaintiff  and 
defendant  under  the  lease  which  expired  on  the  first  of  May 
1906,  the  former  had  the  right  to  treat  the  latter  as  a  tenant 
for  another  year  upon  the  same  terms,  for  the  law  implies  an 
agreement  to  that  effect  under  those  circumstances.  *  *  * 
A  teiuint  holding  over  from  his  landlord  without  leave  is  liable 
for  rent  at  the  election  of  the  latter  upon  the  theory  of  a 
renewal  of  the  lease  by  implication."  (pp.  577,  570).  The 
dissenting  judges  further  held  that  tlie  relation  of  landlord  and 
tenant  did  not  exist  between  the  parties  during  the  contimi- 
ance  of  the  original  lease  because  no  part  of  the  term  was 
assigned  to  the  plaintiff  by  the  owner  of  the  reversion.  The 
majority  of  the  court  held,  however,  that  a  new  lessee,  whose 
lease  begins  at  the  termination  of  a  prior  lease  can,  at  his 
option,  treat  the  prior  lessee,  in  case  he  holds  over,  as  his 
tenant  under  the  terms  of  the  original  lease. 

The  question  now  l)efore  us  was  not  presented  in  the  case 
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we  are  considering,  and  it  was,  on  the  contrary,  clearly  assumed 
that  the  tenant  holding  over  was  bound  by  the  terms  of  the 
original  lease. 

Tiie  citation  of  authority  as  to  the  effect  of  a  tenant  holding 
over  might  be  continued,  but  it  seems  unnecessary.  Wlien 
we  consider  this  question  on  principle  the  position  of  the 
defaulting  tenant  is  clear.  On  tlio  termination  of  the  lease  it 
is  his  duty  to  vacate  the  premises  at  once,  and  failing  in  that 
he  must  abide  by  the  election  vested  by  law  in  the  landlord. 
The  latter  may  evict  the  tenant  or  compel  him  to  hold  over 
for  another  year  subject  to  the  terms  and  conditions  of  the 
former  lease.  No  option  is  vested  in  the  tenant  and  the 
action  of  the  landlord  is  by  way  of  penalty;  the  element  of 
mutuality  docs  not  enter  into  the  situation.  The  landlord 
says  to  tlie  tenant,  in  effect,  I  will  not  evict,  but  for  another 
year  I  will  subject  you  to  all  the  terms  and  conditions  of  the 
lease  that  has  expired.  The  construction  which  permits  the 
tenant  to  insist  that  his  occupation  of  the  premises  after  his 
default  entitles  him  to  all  the  privileges  of  a  new  lease  is  to 
ignore  the  existing  relations  between  him  and  his  landlord. 

I  am  of  opinion  that  the  consolidated  action  seeks  to 
recover  rent  due  under  the  original  lease  and  its  renewals 
from  year  to  year,  and  that  the  former  action  to  recover  the 
rent  for  a  portion  of  the  year  1898,  which  proceeded  to  judg- 
ment and  was  paid,  is  a  bar  to  this  recovery. 

The  judgment  of  the  Appellate  Division  should,  therefore, 
be  affirmed,  with  costs  to  the  respondent  in  all  the  courts. 

CuLLEN,  Ch.  J.,  WiLLARD  Bartlett,  Hiscock  and  Chase, 
JJ.,  concur  with  Werner,  J. ;  Edward  T.  Bartlett,  J., 
reads  dissenting  opinion  ;  Gray,  J.,  absent. 

Order  reversed,  etc. 
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Louis  Lese,  Appellant,  v.  Anna  Lampreoht,  Individually 
and  as  Executrix  of  Huoo  Lampreoht,  Deceased, 
Respondent. 

Gk>ntract  —  when  oral  evidence  inadmissible  to  vary  or  explain 
written  contract  —  specific  performance  of  contract  for  sale  of 
land  —  when  delay  beyond  time  appointed  to  close  contract  may 
be  excused. 

Where  a  written  contract  is  clear  in  its  terms  and  purports  to  express  the 
entire  arrangement  of  the  parties  and  to  direct  upon  all  the  questions 
under  consideration,  it  conclusively  determines  the  rights  of  the  parties 
and  can  neither  be  contmdicted,  varied  nor  explained. 

Contracts  that  arc  collateral  to,  but  independent  of,  a  written  contract 
may  be  established  by  oral  evidence,  but  where  the  subject-matter 
upon  which  the  parties  contracted  includes  the  matter  sought  to  be 
established  by  parol,  it  is  conclusively  presumed,  in  the  absence  of 
fraud,  that  the  contract,  as  written,  includes  an  accurate  and  full 
statement  of  their  intention. 

Where  a  written  contract  provides  for  a  deed  free  from  all  incumbrances 
with  one  expressly  specified  exception,  oml  evidence  of  a  further 
exception  made  prior  to  or  contemporaneous  therewith  is  improperly 
received. 

Where  a  written  contract  adjourning  the  time  of  closing  a  title  included 
express  agreements  binding  upon  the  parties  in  connection  with  the 
adjournment  without  expressly  making  the  time,  to  which  the  closing 
of  title  was  adjourned,  of  the  essence  of  the  contract,  the  reception  of 
parol  evidence  of  an  agreement  prior  to  and  contemporaneous  with  such 
written  contract  to  the  effect  that  time  should  be  of  the  essence  thereof 
is  error. 

Where  the  time  for  closing  a  transaction  for  the  sale  of  real  property  is 
not  expressly  made  of  the  essence  of  the  contract,  and  it  does  not 
appear  that  a  short  delay  would  essentially  affect  carrying  out  the 
intention  of  the  parties,  courts  of  equity  may  compel  specific  perform- 
ance although  the  party  asking  therefor  has  failed  to  perform  his  part  in 
the  exact  time  specified  therein,  provided  such  failure  has  not  arisen 
from  bad  faith  or  inexcusable  delay. 

Less  v.  Lamprecht,  123  App.  Div.  919,  reversed. 

(Submitted  June  11,  1909;  decided  October  12,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme   Court  in   the  first   judicial  department,   entered 
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January  25, 190S,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Jo/m  D.  Connolly  for  appellant.  As  it  was  not  expressly 
stipulated  in  the  contract  that  time  was  of  its  essence ;  as  the 
subject  of  the  sale  did  not  fluctuate  in  value,  and  there  had 
been  no  change  of  circumstances,  and  the  delay,  if  any,  did 
not  involve  the  vendor  in  any  loss,  and  every  act  of  the  ven- 
dee was  in  affirmance  of  the  contract,  specific  performance 
should  have  been  decreed.  {Ilun  v.  Bourdo?i,  57  App.  Div. 
351;  Willis  V.  Dawso7ij  34  Ilun,  492;  Shipman  v.  Cum- 
7nhiSy  19  N.  Y.  Siii)p.  974;  Margraf  v.  Muu\  57  N.  Y. 
155 ;  Bennet  v.  Beiinet^  10  App.  Div.  550.)  The  court  below 
improperly  admitted  oral  testimony  to  vary  the  terms  of  the 
written  contract.  {House  v.  Walch^  144  N.  Y.  418  ;  Corse  v. 
Peck,  102  N.  Y.  513 ;  BrantingKam  v.  Ihiff,  174  N.  Y.  53 ; 
Stowell  V.  G.  Ins.  Co.,  163  X.  Y.  298 ;  Dady  v.  O'Bourke^ 
172  ]^.  Y.  447.) 

Arthur  J.  Westeriaayr  for  respondent.  The  time  for 
closing  the  title  was  adjourned  from  October  5,  1905,  to 
November  3,  1905,  upon  the  positive  understanding  that  the 
title  would  be  closed  on  that  date.  As  a  condition  for  the 
adjournment  time  was  made  the  essence  of  the  contract. 
{Dwark  v.  Weinhe.^g,  139  N.  Y.  S.  11.  504.)  The  court 
below  properly  admitted  testimony  as  to  the  mortgage  on  the 
property  and  as  to  time  being  the  essence  of  the  contract, 
although  no  provisions  as  to  the  same  were  contained  in  the 
written  adjournment.  (1  Kiee  on  Ev.  259 ;  Durhin  v. 
CaUeigh,  17  L.  R.  A.  290 ;  Julllard  v.  Chafee,  92  X.  Y. 
535;  Englehorn  v.  Beitthiger^  122  X.  Y.  80;  Chapin  v. 
Dobson,  78  N.  Y.  74;  Norman  v.  White,  30  Neb.  302.) 

Chase,  J.     This  action  is  brouglit  to  compel  the  specific 
performance  of  a  written  contract  made  by  the  defendant's 
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testator  in  liis  lifetime  with  the  plaintiff  by  which  he  agreed 
at  a  place  and  on  a  day  and  hour  therein  named  to  convey  to 
the.  plaintiff  a  certain  piece  of  real  property  for  the  considera- 
tion of  $7,500.  The  contract  provided  that  the  plaintiff 
should  pay  "  Five  Hundred  Dollars  on  the  execution  of  this 
(said)  agreement  *  *  *  Seven  Thousand  Dollars  in  cash 
on  the  deliver/  of  the  deed  *  *  *"  and  said  testator 
agreed  upon  receiving  such  payment  to  deliver  to  the  plain- 
tiff "  A  full  covenant  warranty  deed  for  the  conveying  and 
assuring  to  him  *  *  *  the  fee  simple  of  said  premises 
free  from  all  incumbrances  *  *  *  and  subject  to  a  party 
wall  agreement  recorded  in  the  ofBco  of  the  register  of  the 
county  of  New  York  in  liber  859  of  conveyances  at  page 
3Y5." 

On  the  day  and  hour  mentioned  in  said  contract  a  further 
contract  in  writing  was  entered  into  by  and  between  the  same 
parties,  adjourning  the  time  for  closing  the  title  under  the 
original  contract  to  November  3d,  1905,  at  11  o'clock  a.  m., 
at  a  place  therein  named,  and  said  contract  also  provided  :  "  It 
is  understood  and  agreed  that  the  vendee  will  pay  interest  on 
the  balance  of  the  purchase  money  from  the  date  hereof  to 
November  3d,  1905,  and  that  the  vendor  can  remain  in  pos- 
session of  the  said  premises  from  November  3d,  1905,  to 
December  Ist,  1905,  as  a  tenant  at  a  rental  of  one  dollar 
($1.00),  Title  to  be  closed  as  of  October  5,  1905." 

On  November  3d,  at  11  o'clock  a.  m.,  as  provided  in  said 
further  contract,  the  parties  met  at  the  place  in  said  further 
contract  provided.  It  then  appeared  that  the  title  to  the  real 
property  mentioned  in  the  contract  was  being  examined  by  a 
well-known  firm  of  attorneys  in  the  city  of  New  York  for 
the  purpose  of  making  a  loan  thereon  to  the  vendee,  and  that 
the  searches  thei*efor  had  been  made  by,  but  not  returned 
from,  the  Lawyers'  Title  Insurance  and  Trust  Company,  and 
the  plaintiff  asked  that  the  closing  of  title  be  held  open  or 
adjourned  until  a  later  hour  of  the  day  or  until  the  following 
day.  The  defendant's  testator  refused  to  further  adjourn  the 
time  for  closing  title,  whereupon  it  appearing  that  there  was 
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a  mortgage  on  the  property  held  by  a  savingd  bank,  tlie 
plaintiff  stated  that  if  the  defendant's  intestate  would  procure 
a  release  of  the  mortgage  he  would  pay  the  consideration 
named  in  the  contract  without  further  delay.  The  defend- 
ant's intestate  then  tendered  a  deed  without  including  there- 
with a  cancellation  of  said  mortgage  and  demanded  the  con- 
sideration named  in  the  contract,  which  being  refused  he  left 
the  office  where  the  contract  was  to  be  closed.  A  few  days 
thereafter,  when  this  action  was  about  to  bo  commenced,  the 
attorney  for  the  defendant's  intestate  said  that  he  would 
endeavor  to  close  the  title,  and  arranged  for  h  meeting  of  the 
plaintiff  and  his  client  at  eight  o'clock  in  the  evening  of  the 
day  in  question.  The  plaintiff  and  his  attorney  were  eight 
minutes  late  in  meeting  said  engagement,  and  the  defendant's 
intestate  refused  to  consummate  the  transaction,  although  he 
said  that  he  would  have  done  so  if  the  plaintiff  had  met  him  at 
an  earlier  hour.  The  trial  court  found  :  "  Third.  That  on  the 
5th  day  of  October,  1905,  the  parties  met  according  to  the 
terms  of  said  contract  and  the  defendant  then  agreed  to 
extend  the  time  for  closing  at  the  request  of  the  plaintiff  to 
November  3,  1905,  at  11  o'clock  at  the  same  place,  and  that 
defendant  appeared  on  said  adjourned  day  November  3  at  the 
appointed  place  ready  and  willing  to  make  title,  and  did  then 
and  there  tender  a  duly  executed  full  covenant  warranty  deed 
in  accordance  with  the  terms  of  said  contract,  and  that  the 
plaintiff  through  his  attorneys  and  representatives  requested 
a  further  adjournment  which,  however,  was  refused  by  the 
defendant  through  his  attorney. 

"  Fourth.  That  on  October  5,  1905,  as  a  condition  for  the 
granting  of  the  adjournment  until  November  3,  1905,  it  was 
agreed  that  no  further  adjournment  should  be  granted  to  the 
plaintiff  and  that  the  title  should  close  absolutely  on  that  day, 
and  that  no  other  agreement  to  close  at  any  other  or  future 
date  was  entered  into  by  the  defendant  either  personally  or 
through  or  by  liis  attorney. 

"  Fifth.  That  the  case  is  without  proof  that  consent  was 
obtained  for  the  closing  on  any  other  date  than  November  3, 
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1905,  at  which  time  defendant  was  ready  and  willing  to 
convey." 

The  third  and  fourth  findin«:s  are  each  based  in  a  material 
part  upon  oral  testimony  received,  subject  to  objection  and 
exception,  to  the  effect  that  prior  to  and  contemporaneous 
with  the  making  of  the  original  written  contract  the  plaintiff 
agreed  with  the  defendant's  testator  to  accept  the  title  to  said 
real  property  without  a  previous  discharge  of  the  savings 
bank  mortgage  thereon  and  to  retain  a  sufficient  portion  of 
the  consideration  specified  in  the  contract  to  pay  said  mort- 
gage thereafter;  and  also  that  prior  to  and  contemporaneous 
with  the  making  of  the  further  contract  adjourning  the  clos- 
ing of  said  title  from  October  5  to  November  3  it  was  orally 
agreed  that  no  further  adjournment  should  be  gilmted  to  the 
plaintiff,  and  in  substance  that  the  time  mentioned  in  the 
contract  be  made  of  the  essence  thereof. 

We  are  of  the  opinion  that  such  testimony  was  improperly 
received.  The  general  rule  that  oral  testimony  cannot  be 
received  to  vary  a  written  contract  is  well  established  and 
generally  conceded.  It  has  become  a  rule  of  substantive  law. 
It  stands  as  a  bar  against  nsing  oral  testimony  to  overthrow  a 
solemn  and  deliberate  contract  and  arises  from  the  presump- 
tion that  the  parties  to  a  contract  by  placing  their  engage- 
ment in  writing  intend  to  avoid  the  consequences  arising 
from  defects  of  man's  memory  and  the  possibly  prejudiced 
statements  of  interested  witnesses. 

Contracts  are  frequently  made  that  are  collateral  to,  but 
independent  of,  a  written  contract  and  they  can  be  properly 
established  by  oral  testimony.  Evidence  of  such  contracts  is 
sometimes  referred  to  as  an  exception  to  said  general  rule. 
It  is  more  accurate  to  say  that  collateral  and  independent  con- 
tracts can  be  shown  by  oral  testimony  because  it  was  not  the 
intention  of  the  parties  thereto  to  include  such  contracts  in 
the  writing.  Collateral  contracts  are  thus  frequently  estab- 
lished by  oral  testimony,  because  they  are  collateral ;  and 
ambiguous  written  contracts  are  explained  by  oral  testimony, 
because  they  are  ambiguous. 
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The  value  and  integrity  of  a  written  instrument  is  largely 
dependent  upon  the  fact  that  it  cannot  be  broken  down  or 
modified  by  a  statement  of  alleged  conversations  and  occur- 
rences leading  up  to  its  execution.  Where  a  written  contract 
is  clear  in  its  terms  and  j>ui;port£L  to  express  the  entire 
arrangement  of  the  parties  and  to  direct  upon  all  the  questions 
under  consideration  it  conclusively  determines  the  rights  of  the 
parties  and  can  neither  be  contradicted,  varied  nor  explained. 
{Thomas  v.  Scxvtt^  127  X.  X,  133 ;  Stoioell  v.  Greenwich  Ins. 
Co.,  163  N.  Y.  298;  Corse  v.  Peek,  102  K  T.  513;  Brantr 
ingham  v.  Ihiff,  174  N.  Y.  53;  House  v.  Walch,  144  N.  Y, 
418;  Dady  v.  O'Rourhe,  172  N.  Y.  447.) 

In  deciding  whether  a  particular  promise  or  agreement  is 
collateral  and  independent  of  the  principal  and  written  con- 
tract it  is  necessary  to  determine  whether  the  parties  to  the 
written  contract  intended  to  include  tlierein  all  of  the  prom- 
ises relating  to  the  subject-matter  under  consideration. 

Professor  Wigmore,  in  liis  work  on  Evidence,  says :  "  In 
deciding  upon  this  intent,  the  chief  and  most  satisfactory 
index  for  the  judge  is  found  in  the  circumstance  wliether  or 
not  the  particular  element  of  the  alleged  extrinsic  negotiation 
is  dealt  with  at  all  in  the  writing.  If  it  is  mentioned,  cov- 
ered or  dealt  with  in  the  writing,  then  grfiSJimably  the  writing 
was  meant  to  represent  all  of  the  transaction  on  that  element; 
if  it  is  not,  then  probably  the  writing  was  not  intended  to 
embody  that  element  of  the  negotiation.  This  test  is  the  one 
used  by  the  most  careful  judges,  and  is  in  contrast  with  the 
looser  and  incorrect  inquiry  whetlier  the  alleged  extrinsic 
negotiation  contradicts  the  terms  of  the  writing.''  (Wigmore 
on  Evidence,  §  2430.) 

The  written  contract  between  the  parties  now  before  us 
provided  for  a  deed  free  from  all  incumbrances.  It  expressly 
specified  one  exception  to  such  covenant  without  including  in 
the  written  contract  a  further  exception  to  the  effect  that  the 
property  could  be  transferred  subject  to  the  savings  bank 
mortgage. 

Again  the  written  contract  adjourning  the  time  of  closing 
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the  title  incladed  express  agreements  binding  upon  the  par- 
ties in  connection  witli  the  adjonrument  without  expressly 
making  the  time  to  which  the  closing  of  title  was  adjourned 
of  the  essence  of  tlie  contract. 

In  each  case  the  subject-matter  upon  which  the  parties  con- 
tracted inchided  the  matter  sought  to  be  established  by  oral 
testimony.  In  each  case  the  subject-matter  was  within  the 
consideration  of  the  parties  in  making  the  written  contracts 
and  in  the  absence  of  fraud  it  is  conclusively  presumed  that 
the  contracts  as  written  include  an  accurate  and  full  statement 
of  the  intention  of  the  parties. 

Where  a  contract  is  made  for  the  sale  of  real  property  and 
the  time  for  closing  the  transaction  is  not  expressly  made  of 
the  essence  of  the  contract  and  where  it  does  not  appear  from 
the  contract  itself  and  the  surrounding  circumstances  that  a 
delay  of  a  few  hours  or  days  would  essentially  affect  carrying 
out  the  intention  of  the  parties,  courts  of  equity  may  in  their 
discretion  compel  the  specific  performance  of  the  contract 
even  although  the  party  asking  for  such  specific  performance 
has  failed  to  perform  his  part  of  the  contract  in  the  exact 
time  specified  therein  providing  such  failure  has  not  arisen 
from  bad  faith  or  inexcusable  delay.  (Pomeroy's  Equity 
Jurisprudence  [2d  ed.],  §  1408 ;  Kahji  v.  Chapiuy  152  N.  Y. 
305  ;  Ilun  v.  Bourdon^  57  App.  Div.  351.) 

The  judgment,  therefore,  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

CuLLEN,  Cli.  J.,  Gray,  Edward  T.  Baktlett,  Haight^ 
Vann  and  Willakd  Bartlett,  J  J.,  .concur 

Judgment  reversed,  etc. 
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The  People  op  the  State  of  New  York  ex  rel.  Jamaica 
"Water  Supply  Company,  Kespoudent,  v.  The  State  Board 
of  Tax  Commissioners,  Appellant. 

The  City  of  New  York,  Appellant. 

Tax — franchise  tax  on.  corporations  —  power  of  Supreme  Ckmrt  to 
review  action  of  state  board  of  tax  commissioners — roles  for 
making  assessments  for  special  franchises — certiorari  for  reduo- 
tion  of  assessment. 

The  power  conferred  upon  the  Supreme  Court  to  review  the  action  of  the 
state  board  of  tax  commissioners  in  valuing  a  special  franchise  for  pur- 
poses of  taxation  is  wholly  statutory.  A  certiorari  proceeding  under  the 
Tax  Law  is  very  like  a  revaluation  of  the  property,  since  the  court  is 
authorized  to  take  further  proof  and  must  endeavor  to  reach  a  correct 
conclusion  as  to  the  proper  valuation  of  the  assessed  property. 

When  such  a  case  has  been  heard  before  a  referee  and  a  determina- 
tion had  thereon  by  the  court  at  Special  Term,  the  Appellate  Division, 
in  reviewing  the  decision,  must  consider  the  return  of  the  assessing  offi- 
cers, including  all  proofs  and  exhibits  accompanying  the  same,  as  well 
as  the  testimony  reported  by  the  referee  and  his  conclusions. 

The  legislature  has  not  seen  fit  to  prescribe  any  rule  by  which  the  value 
of  special  franchises  is  to  be  ascertained,  and  it  is  beyond  the  province 
of  the  courts  to  lay  down  an  exclusive  rule  of  franchise  valuation  appli- 
cable to  all  cases,  although  in  many  cases  the  application  of  the  net 
earnings  rule  would  result  in  a  fair  and  just  valuation.  There  are  many 
cases,  however,  to  which  it  would  not  be  applicable  at  all. 

When  a  particular  assessment  comes  up  for  review,  the  duty  of  the  appel- 
late courts  is  discharged  when  they  inquire  whether  the  rule  whereby 
the  value  of  the  special  franchise  was  ascertained  was  reasonably  adapted 
to  that  end,  and,  if  so,  whether  it  was  consistently  and  correctly  applied 
to  the  facts. 

It  is  only  when  undisputed  facts  are  before  the  assessors,  and  by  adopting 
some  wrong  rule  or  method  they  disregard  such  facts  and  thus  enhance 
their  assessments,  or  when,  by  adopting  a  wrong  rule  or  method,  they 
include  in  their  assessments  some  element  of  value  not  belonging  there, 
that  the  courts  condemn  assessments  for  the  use  of  an  improper  rule 
or  method. 

The  presumption  is  that  the  determination  of  the  assessors  is  correct, 
and  to  relieve  itself  from  assessment  it  is  incumbent  upon  a  relator,  in 
proceedings  by  certiorari,  to  clearly  show  that  the  assessment  was 
erroneous. 
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The  net  earnings  rule  contemplates  a  valuation  upon  the  basis  of  the  net 
earnings  of  the  corporation  which  are  attributable  to  its  enjoyment  of 
the  special  franchise.  The  method  is  thus  applied:  (1)  Ascertain  the 
gross  earnings.  (2)  Deduct  the  operating  expenses.  (8)  Deduct  a  fair 
and  reasonable  returft  on  that  portion  of  the  capital  of  the  corporation 
which  is  invested  in  tangible  property.  The  resulting  balance  gives 
the  earnings  attributable  to  the  special  franchise.  If  this  balance  be 
capitalized  at  a  fair  rate  we  have  the  value  of  the  special  franchise. 

Where  the  net  earnings  rule  is  adopted  the  taxes  should  be  deducted  from 
the  gross  earnings  in  order  to  determine  the  net  earnings  of  the  tax- 
payer. The  deduction  to  which  the  taxpayer  is  entitled  on  account  of 
taxes,  however,  does  not  include  the  special  franchise  tax  itself. 

In  order  to  ascertain  the  true  earning  capacity  of  the  property,  a  propor- 
tionate allowance  should  be  made  out  of  the  gross  earnings  on  account 
of  the  general  depreciation  of  a  pUnt  which  will  ultimately  require 
replacement. 

While  evidence  as  to  what  constitutes  a  fair  and  reasonable  rate  of  return 
in  the  business  of  a  corporation  may  properly  be  taken  by  the  court,  in 
the  absence  of  such  evidence  it  ma}'  adopt  six  per  cent  as  a  fair  rate  for 
the  purpose  of  calculating  the  value  of  a  special  franchise  under  the 
net  earnings  rule. 

The  present  value  of  the  land  occupied  by  the  plant  must  be  taken  into 
account  in  applying  the  net  earnings  rule  to  the  valuation  of  the  special 
franchise.  If  this  would  result  in  giving  a  s|)ecial  franchise  no  taxable 
value  at  all,  that  would  be  a  conclusive  reason  for  rejecting  the  net 
earniugs  rule  in  such  a  case  and  would  demand  the  adoption  of  some 
other  method  of  valuation. 

The  state  board  of  tax  commissioners  under  the  statutes  as  they  now 
stand  has  no  power  to  reduce  the  valuation  of  the  special  franchises 
for  purposes  of  equalization;  but  the  Tax  Law  authorizes  the  court  on 
certiorari  to  reduce  an  assessment  for  a  special  franchise  upon  the 
ground  of  inequality,  so  as  to  equalize  it  with  other  assessments,  where 
it  has  been  assessed  at  a  higher  proportionate  value  than  other  property 
on  the  same  roll. 

Held,  that  in  capitalizing  the  final  returns  to  provide  a  sinking  fund 
for  unforeseen  contingencies,  in  view  of  the  character  of  its  busi- 
ness the  surplus  earnings  of  relator  should  be  capitalized  at  seven  per 
cent. 

People  ex  rel.  Jamaica  Wafer  Supply  Co.  v.  State  Board  of  Tax  Cornn., 
128  App.  Div.  13,  modified. 

(Argued  April  10,  1909;  decided  October  19,  1909.) 

Appk.vl  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Octo- 
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ber  7, 1908,  which  reversed  an  order  of  Special  Term  confirming 
an  assessment  for  purposes  of  taxation  against  the  special  fran- 
chise of  the  relator,  annulled  a  determination  of  the  defendant 
valuing  such  special  franchise,  and  remitted  the  matter  of  such 
valuation  to  said  board  for  further  consideration  and  a  new 
assessment. 

This  is  a  certiorari  proceeding  under  the  Tax  Law  to  review 
the  action  of  the  state  board  of  tax  commissioners  in  fixing 
the  sum  of  $800,000  as  the  taxable  value  of  the  special 
franchise  of  the  Jamaica  Water  Supply  Comi)any  in  the 
borough  and  county  of  Queens  on  the  second  Monday  of  Janu- 
ary, 1907.  The  proceeding  was  instituted  by  a  petition 
which  alleged  that  said  assessment  of  $800,000  was  erro- 
neous by  reason  of  overvaluation  in  the  sum  of  at  least 
$250,000;  and  further  that  the  assessment  was  unequal 
because  other  property  in  the  county  of  Queens  was 
assessed  at  89^  of  its  real  value,  whereas  the  state  board 
of  tax  commissioners  after  valuing  the  special  franchise 
of  the  petitioner  determined  $800,000  to  be  the  full 
value  thereof.  A  writ  of  certiorari  was  granted  upon  this 
petition,  reciting  overvaluation  and  inequality  as  the  basis  of 
the  petitioner's  claim  for  a  reduction  in  the  assessment.  In  a 
return  to  the  writtlie  state  board  of  tax  commissioners  alleged 
that  when  they  made  the  assessment  they  had  before  them 
the  report  of  the  relator  for  the  year  1906  filed  by  the  relator 
at  their  request.  This  and  all  other  reports,  papers  and  docu- 
ments relative  to  the  assessment  were  made  a  part  of  the 
return.  The  state  board  further  returned  that  they  also  had 
before  them  certain  facts  and  information  other  than  those 
communicated  on  behalf  of  the  relator ;  that  they  had  made 
inquiry,  examination  and  investigation  as  to  the  value  of  the 
relator's  special  franchise  through  agents  and  employees  who 
had  obtained  knowledge  and  information  and  formed  opinion 
as  to  the  value  of  the  property  of  the  relator,  real  and  per- 
sonal ;  and  that  from  such  inquiry,  examination  and  investi- 
gation, together  with  the  papers  and  documents  already  men- 
tioned, the  board  had  decided  the  value  of  the  special  fran- 
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chise  of  the  relator  to  be  the  sum  of  $800,000.  To  further 
elucidate  their  method  of  procedure,  the  state  board  of  tax 
commissioners  also  made  return  that,  in  arriving  at  a  valuation 
of  the  special  franchise  of  the  relator,  they  had  considered  the 
value  of  its  real  estate  in  the  streets,  the  value  of  its  right  to 
use  the  streets,  and  the  cost  of  the  relator's  property,  the 
income  derived  therefrom  and  other  facts  going  to  show  the 
value  thereof.  Tliey  further  expressly  alleged  that  they  had 
not  included  in  their  valuation  any  property  except  sucli  as 
was  situated  in,  under,  above,  upon  or  running  through  tlie 
public  streets  and  public  places  of  the  borough  of  Queens, 
including  the  franchise,  rights,  authority  or  permission  to  con- 
struct, operate  and  maintain  its  foundations,  roadbed,  sub- 
structures, superstructures,  wires,  pipes,  mains  and  conduits, 
with  their  appliances,  under,  above,  upon  or  through  said 
streets  and  public  places ;  nor  had  they  included  the  value  of 
the  right  of  the  relator  to  be  a  corporation,  or  the  value  of  the 
good  will  of  the  business  carried  on  by  the  relator. 

Upon  the  tiling  of  the  return,  it  appearing  to  the  court  that 
testimony  was  necessary  for  the  proper  disposition  of  the 
matter,  an  order  of  reference  was  made  to  Thomas  L.  Feitner, 
Esq.,  to  take  evidence  ^^  as  to  whether  the  assessment  of  the 
relator's  property  liable  to  taxation  as  a  special  franchise  is 
excessive,  and  if  so,  in  what  amount,  and  also  whether  the 
said  assessment  is  unequal,  and  if  so,  in  what  amount."  The 
referee  was  directed  to  report  such  evidence  to  the  court  with 
bis  findings  of  fact  and  conclusions  of  law. 

The  evidence  taken  before  the  referee  consisted  wholly  of 
testimony  adduced  in  behalf  of  the  relator.  No  evidence  was 
offered  for  the  state  board  of  tax  commissioners.  The  referee 
reported  as  a  matter  of  fact  tliat  the  full  value  of  the  relator's 
special  franchise  on  the  second  Monday  of  January,  1907,  as 
defined  by  the  Tax  Law,  was  $906,053.75 ;  and  as  a  conclu- 
sion of  law  that  the  assessment  made  by  the  state  board  of  tax 
commissioners  in  the  sum  of  $800,000  was  not  erroneous  by 
reason  of  overvaluation  or  by  reason  of  inequality,  and  should, 
therefore,  be  affirmed.     The  Supreme  Court  at  Special  Term 
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adopted  all  the  findings  of  the  referee,  and  made  an  order 
declaring  that  the  assessment  of  the  special  franchise  of  the 
relator  in  the  borougli  of  Queens  in  tlie  sum  of  $800,000  was 
neither  erroneous,  illegal  nor  an  overvaluation,  and  adjudging 
that  the  writ  of  certiorari  be  dismissed,  with  costs.  This  order 
has  been  reversed  by  the  Appellate  Division  on  the  law  and 
the  facts ;  and  the  order  of  reversal  adjudges  that  "  the  deter- 
mination of  the  defendant,  the  state  board  of  tax  commis- 
sioners, be  and  the  same  lierebj  is  annulled,  and  the  matter 
remitted  to  the  state  board  of  tax  commissioners  for  further 
consideration  and  a  new  assessment." 

The  following  facts,  among  others,  were  found  by  the 
referee  and  the  Special  Term.  The  actual  value  of  the  rela- 
tor's tangible  property  in  the  streets  of  Queens  county  on  the 
second  Monday  of  January,  1907,  was  $396,244.90.  This 
represented  what  it  would  cost  to  reproduce  the  property 
new,  less  6%  depreciation.  The  cost  of  all  the  land  owned  by 
the  relator  on  J;hat  date  was  $25,162.01.  The  value  of  this 
land  was  $71,018.28.  The  cost  to  reproduce  three  standpipes 
owned  by  the  relator  would  be  $40,000.  The  cost  to  repro- 
duce two  pumping  stations  would  be  $205,000.  The  total 
gross  earnings  of  the  relator  for  Queens  county  in  the  year 
ending  December  31,  1906,  were  $102,055.62.  The  relator's 
expenses  in  that  year  were  $32,005.91,  leaving  as  total  net 
earnings  in  Queens  county  $70,049.71. 

The  referee  further  found  that  the  aforesaid  total  net  earn- 
ings in  Queens  county  amounting  to  $70,049.71  should  be 
reduced  to  a  final  net  return  of  $35,682.62.  He  arrived  at 
that  conclusion  by  aggregating  tlie  cost  of  reproducing  the 
tangible  real  estate,  the  standpipes  and  the  pumping  stations 
already  mentioned,  calculating  5^  thereon  (which  amounted 
to  $34,363.09)  and  deducting  such  5^  from  the  total  net  earn- 
ings of  $70,049.71.  Capitalizing  the  final  net  return  of 
$35,682.62  at  the  rate  of  7^  the  referee  found  the  value  of 
the  relator's  intangible  special  franchises  in  the  county  of 
Queens  to  be  $509,808.85.  This,  added  to  the  value  of  tan- 
gible property  in   the  street,   made   the  total  value  of  the 
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special  franchise  upwards  of  $900,000,  a  result  far  in  excess 
of  the  assessment. 

Tlie  referee  further  found  that  the  ratio  of  assessed  vahie 
to  the  actual  or  full  value  of  the  real  estate  in  the  borough  of 
Queens  in  the  year  1907  was  89^. 

The  Appellate  Division  held  in  substance,  in  reversing  the 
order  of  the  Special  Term  based  upon  these  conclusions  of 
the  referee,  as  follows :  (1)  That  in  determining  the  net  earn- 
ings of  the  relator  all  taxes  should  be  deducted  from  the 
gross  earnings,  including  the  amount  of  the  special  franchise 
tax  to  be  assessed ;  (2)  that  a  reasonable  and  proper  fund  to 
be  ascertained  upon  a  further  hearing  for  keeping  up  and 
replacing  the  plant,  should  also  be  deducted  from  the  gross 
earnings ;  (3)  that  6^  instead  of  5^  should  be  allowed  as  a 
proper  return  on  the  tangible  property  and  deducted  in  order 
to  ascertain  the  net  earnings  and  that  this  percentage  should 
bo  calculated  on  the  present  value  of  the  tangible  property 
instead  of  upon  its  original  cost;  (4)  that  the  surplus  earn- 
ings should  then  be  capitalized  at  6^  and  the  result  would 
rei)resent  the  fair  value  of  the  intangible  rights  in  the  streets 
which,  when  added  to  the  value  of  the  tangible  property  in 
the  streets,  would  represent  the  whole  value  of  the  special 
franchise;  and  (5)  that  the  total  value  of  the  special  fran- 
chise should  bo  reduced  by  ll^o  iu  order  to  equalize  the  assess- 
ment with  the  assessed  value  of  other  property  in  the  same 
locality. 

The  other  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Edward  li,  O'Malley^  Aitomey-Oeiieral  {Edward  H. 
Letchtoorth  and  James  S,  Kileij  of  counsel),  for  State  Board 
of  Tax  Commissioners,  appellant.  The  net  earning  theory, 
60  called,  is  not  an  absolute  rule  for  valuing  special  fran- 
chises, but  merely  one  element  among  many  which  the  com- 
missioners may  consider  in  exercising  their  judgment.  It, 
therefore,  follows  that  the  valuation  made  by  the  commission- 
ers should  not  be  overturned,  even  if  it  should  be  in  excess  of 
the  result  reached  by  this  or  any  other  one  theory  or  rule, 
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unless  it  is  also  proved  to  bo  excessive  in  fact.  The  commis- 
sioners are  bound  by  no  rule  or  theory,  but  are  simply  required 
to  exercise  their  sound  judgment  and  discretion,  taking  into 
consideration  all  the  information  which  they  may  be  able  to 
obtain.  {People  ex  rel,  V,  V.  C.  Co.  v.  Feltner^  51  App.  Div, 
217;  People  ex  rel  li.,  W.  c6  O.  li.  li.  Co.  v.  //icXvr,  105 
N.  Y.  198 ;  People  ex  rel.  E.  G.  Co.  v.  Barker,  144  N.  Y. 
94;  C.  S.  B.  Co.  v.  Comraon  Council,  125  Mich.  G73 ;  Slate 
R.  li.  Tax  Cases,  92  U.  S.  575  ;  People  ex  rel.  K.  F.  Ins.  Co. 
V.  Coleman,  107  N.  Y.  541 ;  People  ex  rel.  M.  S.  Rij.  Co.  v. 
Tax  Comrs.,  174  N.  Y.  417 ;  People  ex  rel.  O.,  etc.,  R.  Co. 
v.  Pond,  13  Abb.  [N.  C]  1.)  The  relator  is  not  entitled  to 
have  special  franchise  assessment  equalized  with  the  assessed 
valuation  of  real  estate  in  the  same  count3\  {Otten  v.  M.  Rtj. 
Co.,  150  N.  Y.  395,  401 ;  Heerwagen  v.  C.  S.  Ry.  Co.,  179 
N.  Y.  99  ;  American  Guild  v.  Damon,  ISG  N.  Y.  3(50 ; 
People  ex  rel.  Spaulding  v.  Supervisors,  170  X.  Y.  93  ;  M. 
Nat.  BanTcY.  Mayor,  etc.,  172  N.  Y.  35  ;  Matter  of  Corwin, 
135  N.  Y.  245  ;  Peojyle  ex  rel.  R.  T.  Co.  v.  Priest,  101  App. 
Div.  223 ;  People  ex  rel.  B.  Ry.  Co.  v.  Priest,  41  Misc.  Rep. 
548 ;  Z.  Ry.  Co.  v.  Comm.,  20  Ky.  L.  R.  1509  ;  C  Ry.  Co. 
V.  Bd.  of  Assessors,  48  N.  J.  L.  1  ;  Wagoner  v.  Loomis,  37 
Ohio,  571.)  The  form  of  the  order  of  the  Appellate  Division 
should  be  modified  in  any  event  so  as  to  remit  the  matter  to 
the  Special  Term  instead  of  to  the  state  board  of  tax  com- 
missioners. {PeopU  ex  rel.  B.  Ry.  Co.  v.  Priest,  41  Misc. 
Rep.  548.) 

Francis  K.  Pendleton,  Corporation  Counsel  {David  Ruin- 
sey,  Curtis  A.  Peters  and  Addison  B.  Scoville  of  counsel), 
for  City  of  New  York,  appelhmt.  The  underlying  principle, 
adopted  in  this  case,  of  determining  the  value  of  a  special 
franchise  from  evidence  of  earning  capacity,  is  correct.  {Peo- 
ple ex  rel.  M.  R.  Co.  v.  Barker,  146  X.  Y.  304 ;  People  ex 
rel.  M.  R.  Co.  v.  Barke?',  165  X.  Y.  305  ;  I^cople  ex  rel. 
Powers  v.  KalhUeisch,  25  App.  Div.  432;  156  X.  Y.  678; 
People  ex  rel.  N.  Y.  C.  II.  B.  Assn.  v.  Barker,  31  App. 
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Div.  316  ;  158  K  Y.  709  ;  JS^ew  York  v.  Barker^  179  U.  S. 
279 ;  People  ex  rel.  i>.,  Z.  cfe  W.  R,  Co,  v.  Clapp,  152  K  T. 
490;  People  ex  rel.  C.  Gas  Co.  v.  Wells,  193  N.  Y.  614; 
People  ex  rel.  O.,  etc,  Co.  v.  Poixd^  13  Abb.  [N.  C]  1 ;  Peo- 
ple ex  rel.  A.  cfe  G.  B.  Co.  v.  Weaver,  34  Ilun,  321 ;  People 
ex  rel.  W.  V.  E.  R.  Co.  v.  Keator,  36  Hun,  592  ;  A.  E.  Co. 
V.  Ohio,  166  U.  S.  220.)  Tlie  question  of  the  proper  rate  of 
capitalization  of  earnings  is  a  question  of  fact,  governed  by  no 
legal  presumption,  but  susceptible  of  determination  only  from 
evidence  produced.  (  Wilcox  v.  C.  G.  Co.,  212  U.  S.  19.)  The 
determination  of  the  referee  and  Special  Term  in  this  case 
should  not  have  been  disturbed.  {People  ex  rel.  M.  S.  Ry.  Co. 
V.  Tax  Comrs.,  174  N.  Y.  438.)  The  relator  is  not  entitled  to 
have  the  assessment  of  its  special  franchise  reduced  so  as  to 
equalize  it  with  the  ratio  of  assessments  of  real  estate  other  than 
special  franchises  in  the  same  tax  district.  {M.  Bank  v.  Penn- 
sylvania, 167  U.  S.  464 ;  B.  G.  R.  R.  Co.  v.  Pennsylvania, 
134  Ur.  S.  232 ;  M.  C.  R.  R.  Co.  v.  Powers,  202  U.  S.  245 ; 
Paddell  v.  City  of  New  Yo7^k,  211  U.  S.  446  ;  M.  Nat.  Bank 
y.  Mayo?*,  etc.,  172  X.  Y.  35 ;  People  ex  rel.  M.  S.  R.  R.  Co. 
V.  Tax  Comrs.,  174  K^  Y.  438.) 

William  W.  Webb,  Corporation  Counsel  {B.  B.  Cunning 
ham  of  counsel),  for  City  of  Rochester,  intervening.  The  pro- 
visions of  the  Tax  Law  sliovv  clearly  that  it  is  not  the  intention 
thereof  that  the  valuations  of  special  franchises  and  real  estate 
should  be  equalized.  {People  ex  rel.  N.  Y.  G.  cfe  H.  R.  R.  R. 
Co.  V.  Priest,  169  N.  Y.  432 ;  People  ex  rel.  Zollikoffer  v. 
Feitmr,  34  Misc.  Rep.  299;  63  App.  Div.  615 ;  168  N.  Y. 
674 ;  People  ex  rel.  Chambers  v.  Wells,  110  App.  Div.  336; 
People  ex  rel.  Ilorton  v.  Ferguson,  120  App.  Div.  563 ;  R.  T. 
Co.  V.  Priest,  181  N.  Y.  300;  C.  R.  Co.  v.  State  Board,  48 
N.  J.  L.  1 ;  L.  Ry.  Co.  v.  Comm.,  20  Ky.  L.  R.  1509.) 

P.  IT.  Van  Vechten  and  Warren  Leslie  for  respondent. 
A  valuation  of  a  special  franchise  by  apportioning  net  earn- 
ings is  arbitrary,  misleading,  and  necessarily  includes  in  the 
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assessment  intangible  elements  contributing  to  such  earnings 
not  constituting  a  part  of  the  special  franchise.  {People  ex 
rel.  Johnson  Co.  v.  Jioherts,  159  N.  Y.  50.)  The  court 
at  Special  Term  adopted  an  erroneous  biisis  of  valuation. 
{State  of  California  v.  C.  P,  Ji.  R.  Co.,  127  U.  S.  1 ;  Co.  of 
Santa  Clara  v.  S.  P.  i?.  R.  Co.,  118  U.  S.  394.)  The  right 
to  a  reduction  of  a  franchise  assessment  upon  the  ground  of 
inequality  is  statutory.  {Heerwagen  v.  C  S.  Ry.  Co.,  179 
N.  Y.  105.) 

Paul  D.  Cravathy  Walker  D.  Ilines,  Joseph  P.  Cottoji, 
c/r.,  and  JarvisP.  Carter  for  receivers  of  Metropolitan  Street 
Railway  Company  et  al.,  intervening.  It  is  essential  to  deduct 
taxes  in  order  to  ascertain  the  net  earnings  whicli  the  plant  of 
a  public  service  corporation  will  produce.  {C.  V.  T.  Co.  v. 
State  Board,  114  Fed.  Rep.  557;  Raymond  v.  C.  T.  Co.,  207 
U.  S.  20  ;  Wilcox  v.  C.  G.  Co.,  212  U.  S.  19.)  The  Appel- 
late Division  properly  pointed  out  the  necessity  for  taking 
into  consideration,  in  addition  to  current  operating  expenses, 
any  depreciation  allowances  that  it  might  bo  necessary  to  set 
aside  in  order  to  provide  a  renewal  fund  to  replace  the  tangi- 
ble property  of  the  plant  when  it  shall  wear  out.  {People  v. 
Pond,  13  Abb.  [N.  C]  \\  S.D.  L.d:  T.  Co.  v.  National 
City,  174  U.  S.  739  ;  Knoxvillev.  Water  Co.,  212  U.  S.  1 ;  S. 
Y.  Water  Works  v.  City  of  San  Francisco,  124  Fed.  Rep. 
574 ;  M.  E.  Ry.  &  L.  Co.  v.  City  of  Milwaukee,  87  Fed. 
Rep.  577 ;  Cotting  v.  K.  C.  S.  Co.,  82  Fed.  Rep.  839  ;  K.  W. 
Districts.  Waterville,  97  Me.  185;  C.  TJ.  T.  Co.  v.  State 
Board,  114  Fed.  Rep.  557;  Raymond  y.  C.  U.  T.  Co.,  207 
U.  S.  20.)  Tlie  Appellate  Division  adopted  the  extreme 
minimum  when  it  adopted  six  per  cent  per  annum  as  an  ade- 
quate rate  of  return  upon  the  property,  both  tangible  and 
intangible,  of  the  relator.  {C  V.  T.  Co.  v.  State  Board,  114 
Fed.  Rep.  557;  Raymond  v.  C  U.  T.  Co.,  207  U.  S.  20;  C. 
G.  Ry.  Co.  V.  R.  R.  Comm.,  161  Fed.  Rep.  925  ;  People  ex 
rel.  O.  (&  L.  C.  R.  R.  Co.  v.  Pond,  13  Abb.  [N.  C]  1 ;  C.G. 
Co.  V.  City  of  New  York,  157  Fed.  Rep.  849  ;  Wilcox  v.  C. 
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O.  Co.j  212  U.  S.  19 ;  Saratoga  Springs  v.  S,  G,,  etc.,  Co.,  122 
App.  Div.  203 ;  Z.,  etc.,  li.  R.  Co.  v.  Brown,  123  Fed.  Rep. 
946  ;  Brymer  v.  B.  W.  Co.,  179  Peiin.  St.  231.)  The  referee 
erred  in  allowing  a  return  upon  only  the  original  cost,  instead 
of  the  much  greater  present  value  of  the  relator's  land. 
(  Wilcox  V.  C.  G.  Co.,  212  U.  S.  19.) 

Henry  J.  Hemmens  for  the  l^ew  York  Edison  Company, 
intervening.  The  rule  laid  down  by  the  Appellate  Division 
in  the  case  of  the  Jamaica  "Water  Supply  Company,  to  wit, 
that  the  surplus  earnings  after  the  deductions  for  maintenance, 
operating  expenses,  taxes,  depreciation  and  the  allowance  of 
six  per  cent  upon  the  value  of  the  real  estate  in  use  and  upon 
the  value  of  the  tangible  property  in  the  street  should  be  capi- 
talized on  the  basis  of  six  per  cent  to  represent  the  value  of 
the  "  intangible  rights  "  in  the  streets  is  erroneous.  If  such 
rule  is  meritorious  it  must  apply  to  every  public  service  corpo- 
ration, without  discrimination  and  without  regard  to  actual 
conditions.  As  the  conditions  vary  such  a  rule  cannot  exist. 
{U.  T.  Co.  V.  Coleman,  126  N.  Y.  433;  W.  If.  T.  Co.  v. 
Poe,  61  Fed.  Hep.  449 ;  People  ex  rel,  C.  S.  Co.  v.  Dederich, 
161  N.  Y.  210.)  The  return  allowed  on  the  tangible  property 
outside  of  the  streets  should  not  be  limited  to  six  per  cent. 
{Saratoga  Springs  v.  S.  G.  Co.,  122  App.  Div.  220  ;  Wilcox 
V.  C.  G.  Co.,  212  U.  S.  19.)  A  public  service  corporation  is 
entitled,  and  even  under  legal  necessity,  yearly  to  deduct  from 
its  earnings  a  proper  fund  for  replacement  or  depreciation 
after  deducting  expenses  for  operation,  taxes,  maintenance, 
etc.,  and  before  its  net  earnings  arc  capitalized.  {City  of 
Knoxville  v.  K.  W.  Co.,  212  U.  S.  1 ;  li.  li.  Com.  v.  C.  T.  cJ& 
T.  Co.,  212  U.  S.  414.)  The  assessments  made  by  the  state 
board  of  tax  commissioners  against  the  public  service  corpora- 
tions are  made  at  full  value.  The  assessments  made  in  the  city 
of  New  York  upon  the  same  tax  rolls  for  the  same  years  as 
the  assessments  made  by  the  state  board  of  tax  commissioners 
are  made  at  less  than  full  valuation.  This  inequality  should 
be  equalized.    {TIeerwagen  v.  C.  C.  T.  By.  Co.,  179  N.  Y.  106.) 
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George  Zahriskie  and  Joseph  P.  Cotton^  Jr.^  for  New  York 
Mutual  Gas  Light  Company,  intervening.  Frank  IL  Plait 
and  Henry  TF".  Clark  for  Consolidated  Gas  Company  of  New 
York,  intervening.  It  was  the  intention  of  the  legislature 
which  passed  the  Special  Franchise  Tax  Law  that  special  fran- 
chises should  bear  an  equal  burden  with  other  real  estate,  aiid 
110  greater.  There  is  nothing  in  that  law  which  would  tend  to 
the  conclusion  that  it  was  intended  that  the  holder  of  a  spe- 
cial franchise  should  be  deprived  of  his  fundamental  right  of 
equalization  which  the  Tax  Law  provides,  and  there  is  no 
reason  to  suppose  that  section  250  of  the  Tax  Law  (as  to  pro- 
ceedings to  correct  inequality)  does  not  apply  to  special  fran- 
chise assessments  as  well  as  all  other  real  estate.  {People  ex 
rel,  3L  S.  It,  Co.  v.  State  Board,  174  N.  Y.  417 ;  Peojyle  ex 
rel.B.  R.  Co.  v.  Tax  Comrs.,  41  Misc.  Rep.  548;  People  ex 
rel.  P.  T.  Co.  v.  Tax  Comrs.,  101  A  pp.  Div.  2£!3  ;  Taylor  y. 
L.  cfe  IF.  E.  P.  Co.,  88  Fed.  Rep.  850.) 

Charles  A.  Collin,  John  L.  Wells  and  George  D.  Yeomans 
for  Brooklyn  Rapid  Transit  Company,  intervening.  The 
relator  was  entitled  to  have  its  assessment  reduced  so  that  it 
should  be  on  an  equality  with  the  assessments  of  other  real 
estate  on  the  same  tax  rolls.  (L.  1896,  ch.  908,  §§  45,  250, 
253  ;  People  ex  rel.  21.  S.  Py.  Co.  v.  Tax  Comrs.,  174  N.  Y. 
417.) 

Willard  Bartlett,  J.  In  the  determination  of  this 
appeal  it  is  essential  at  the  outset  to  ascertain  precisely  what 
questions  are  presented  for  our  consideration.  These  depend 
npon  the  scope  and  extent  of  the  powers  conferred  upon  the 
Supreme  Court  by  the  legislature  in  so-called  certiorari  pro- 
ceedings to  review  the  action  of  tlie  state  board  of  tax  com* 
missioners  in  valuing  a  special  franchise  for  purposes  of  tax- 
ation. That  power  is  wholly  statutory  —  that  is  to  say,  it  is 
derived  from  the  provision  of  the  Tax  Law.  Ordinarily,  the 
writ  of  certiorari  whereby  the  court  reviews  the  judicial  or 
quasi-judicial  determination  of  a  board  or  body  of  otKcers 
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brings  up  for  consideration  only  the  evidence  on  which  such 
board  or  body  of  officers  acted  and  the  court  is  called  upon 
to  decide  whether  any  error  of  law  or  fact  was  committed  in 
dealing  with  such  evidence.  When  the  action  of  assessing 
officers,  however,  is  questioned  by  a  writ  of  certiorari  under  the 
Tax  Law,  the  court  is  authorized  by  the  statute  to  take  further 
and  additional  proof  as  to  the  true  value  of  the  assessed 
property,  and  upon  such  proof,  in  addition  to  the  evidence 
before  tlie  assessing  officers,  it  must  endeavor  to  reach  a  cor- 
rect conclusion  as  to  what  is  a  proper  valuation.  A  certiorari 
proceeding  under  the  Tax  Law,  therefore,  is  very  much  like 
a  revaluation  of  the  property  which  is  the  subject  of 
assessment. 

Altliough  the  Tax  Law  provides  that  the  testimony  in  these 
cases  must  be  taken  by  a  referee,  wlio  is  to  report  the  same 
with  his  conclusions  of  law  and  fact,  it  is  to  be  noted  that  the 
final  determination  of  the  question  whether  the  valuation  by 
the  assessing  officers  was  erroneous  or  not,  rests  not  with  the 
referee  but  witli  the  court  at  Special  Term,  to  which  he  reports 
the  testimony  and  his  conclusions,  which  in  the  language  of 
the  statute  constitute  only  "  a  part "  of  tlie  matter  upon 
which  the  court  is  to  base  its  determination.  When  such  a 
case  comes  before  the  Appellate  Division,  therefore,  it  is  not 
merely  the  report  of  the  referee  with  the  annexed  proofs, 
which  that  tribunal  has  to  review,  but  it  is  also  the  decision 
of  the  court  at  Special  Term  with  all  matters  upon  which 
such  decision  is  founded  —  that  is  to  say,  the  Appellate 
Division  must  consider  the  return  of  the  assessing  officers^ 
including  all  proofs  and  exhibits  accompanying  the  same,  as 
well  as  the  testimony  reported  by  the  referee  and  his  con- 
clusions. Upon  this  aggregate  of  papers,  the  Appellate 
Division  is  called  upon  to  determine  whether  the  court  at 
Special  Term  has  properly  upheld  or  overruled  the  valuation 
adopted  by  the  assessing  officers. 

In  a  case  of  this  kind,  the  purpose  sought  to  be  attained 
through  the  state  board  of  tax  commissioners  in  the  first 
instance  and  subsequently  by  means  of  certiorari  proceedings 
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at  a  Special  Term  of  the  Sapreme  Court,  is  a  correct  valua- 
tion of  the  particular  special  franchise  in  question.  The 
legislature  has  not  seen  lit  to  prescribe  any  rule  by  which 
the  value  of  special  franchises  is  to  be  ascertained.  It  has 
declared  that  certain  tangible  property  is  to  be  treated  as  con- 
stituting part  of  a  special  f mnchise,  but  this  is  very  far  from 
laying  down  any  exclusive  principle  of  valuation.  Tliat  it 
would  be  extremely  convenient  for  the  state  board  of  tax 
commissioners  to  be  able  to  refer  to  a  legislative  rule  for  their 
guidance  is  evident ;  and  that  those  corporations  which  enjoy 
special  franchises  are  equally  anxious  that  a  deiinite  rule  of 
assessment  should  be  established  is  evident  from  the  briefs 
submitted  in  behalf  of  the  parties  who  have  been  permitted 
to  intervene  on  the  present  appeal.  Many  of  them  are  frankly 
desirous  that  the  courts  should  do  what  the  legislature  has  not 
done,  that  is,  enunciate  some  hard  and  fast  rule  by  which  the 
state  board  of  tax  commissioners  must  be  controlled  in  valu- 
ing special  franchises  for  the  purposes  of  taxation.  The 
Appellate  Division  in  the  third  department,  so  far  as  the 
present  case  is  concerned,  has  complied  with  their  wish  and 
has  directed  the  adoption  of  what  is  known  as  the  net 
earnings  rule,  with  certain  specified  modifications  and 
limitations. 

In  our  opinion  it  is  beyond  the  province  of  the  courts  to 
lay  down  an  exclusive  rule  of  franchise  valuation  applicable 
to  all  cases.  Of  course,  if  there  were  only  one  reasonable 
method  of  getting  at  the  true  value  of  a  special  franchise, 
it  would  plainly  be  the  duty  of  the  state  board  to  adopt  that 
method.  It  is  conceded,  however,  that  there  are  many 
reasonable  methods,  and  it  is  not  for  the  courts  to  insist  that 
one  shall  be  pursued  rather  than  another  so  long  as  the  legis- 
lature has  chosen  to  leave  them  all  equally  open  to  the 
assessing  officers.  When  a  particular  assessment  comes  up 
for  review,  as  in  the  present  case,  the  duty  of  the  appellate 
courts  is  discharged  when  they  inquire  whether  the  rule 
whereby  the  value  of  this  special  franchise  was  ascertained 
was  reasonably  adapted  to  that  end,  and,  if  so,  whether  it 
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was  consistently  and  correctly  applied  to  the  facts;  in  that 
event,  the  decision  of  the  Special  Term  must  be  approved, 
even  though  we  may  think  that  some  other  rule  might  well 
have  been  preferred. 

I  cannot  express  my  own  views  on  this  subject  better  than  by 
quoting  from  one  of  the  opinions  of  Robert  Earl,  formerly 
chief  judge  of  this  court,  written  by  him  as  referee  in  the 
celebrated  litigation  involving  the  constitutionality  of  the 
amendment  to  the  Tax  Law  by  which  this  very  tax  on 
special  franchises  was  first  imposed.  lie  said :  "  There  is  no 
law  or  authority  which  requires  assessors,  in  making  assess- 
ments, to  adopt  any  certain  or  fixed  rule  or  method.  The 
only  rule  for  their  guidance  is  the  actual  value  of  property 
to  be  assessed,  and  they  may  avail  themselves  of  all  tests  of 
such  value  within  their  reach,  and  of  every  fact,  and  all 
information  which  in  their  judgment  has  any  bearing  upon 
such  value.  If,  in  assessing  these  franchises,  these  officers 
included  with  them  the  value  of  any  other  property,  thus 
enhancing  their  vahie,  their  assessments  would  be  illegal. 
This  I  do  not  undei-stand  they  did.  I  cannot  find  that  they 
assessed  any  values  but  the  special  franchises ;  but  in  assessing 
tliem  tliev  considered  several  incidental  matters,  such  as  earn- 
ing  capacity,  business  advantages,  etc.,  all  bearing  upon  their 
value.  If  the  local  assessors  throughout  the  state  are  bound 
to  adopt  some  certain  rule  or  method  in  reaching  assessable 
values,  and  if  their  assessments  must  fail  unless  when  ques- 
tioned they  can  state  some  certain  rule  or  method  by  which 
they  were  guided,  I  believe  a  large  share  of  their  assessments 
would  fail  to  withstand  the  assaults  of  the  taxpayers.  All 
that  such  assessors  could  say  when  questioned  is  substantially 
what  these  officers  have  said  here,  that  they  have  availed 
themselves  of  such  information  as  they  could  obtain  as  to 
values  and  then  fixed  them  according  to  their  best  judgment. 
Assessments  wlien  thus  made  are  not  illegal.  They  may  be 
too  high,  and  for  that  the  remedy  is  by  review.  It  is  only 
when  undisputed  facts  are  before  the  assessors,  and  by  adopt- 
ing some  wrong  rule  or  method  they  disregarded  such  facts 
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and  thus  enliaiiced  their  assessments,  or  when,  by  adopting  a 
wrong  rule  or  method,  they  included  in  their  assessments 
some  element  of  value  not  belonging  there,  that  tiie  courts 
have  condemned  assessments  for  the  use  of  an  improper  rule 
or  method." 

In  the  consideration  of  this  case  we  are  bound  to  assume  at 
the  outset  that  the  vahiation  of  the  relator's  special  franchise 
as  fixed  by  the  state  board  of  tax  commissioners  was  correct. 
"  It  is  essential  that  a  party  assailing  the  validity  of  an  assess- 
ment sliould  make  it  conclusively  appear  that  the  method 
by  which  the  assessors  arrived  at  the  result  complained  of  was 
incorrect,  and  that  the  assessment  does  not  represent  the  fair 
value  of  the  property  assessed."  {Peoj?!^  ex  rel,  Westchester 
Fire  Ins,  Co,  v.  Davenport,  91  N.  Y.  574,  581.  See,  also. 
People  ex  rel,  Osgood  v.  Commissioners  of  Taxes,  99  X.  Y. 
154  ;  People  ex  rel.  Panama  R,  R,  Co.  v.  Commissioners  of 
Taxes,  104  N.  Y.  240,  and  People  ex  rel.  Burke  v.  Wells,  184 
N.  Y.  275.)  In  the  case  last  cited  Cliief  Judge  Cullen  said 
that  "the  presumption  is  that  the  determination  of  the 
assessors  was  correct,  and  to  relieve  itself  from  assessment  it 
was  incumbent  upon  the  relator  to  clearly  show  that  the 
assessment  was  erroneous."     (p.  279.) 

The  return  to  the  writ  of  certiorari  did  not  disclose  the 
method  whereby  the  state  board  of  tax  commissioners  arrived 
at  the  sum  of  $800,000  as  a  just  and  true  valuation  of  the 
special  franchise  of  the  relator.  It  left  the  Special  Term  in 
the  dark  on  that  subject.  The  return,  it  is  true,  did  state 
that  the  board  had  considered  the  value  of  the  relator's  real 
estate  in  the  streets  and  the  value  of  its  right  to  use  the  streets 
and  the  cost  of  its  property  and  the  income  derived  therefrom 
as  elements  in  arriving  at  the  valuation  of  the  special  fran- 
chise. The  return  also  contained  certain  negative  averments, 
such  as  the  statement  that  no  property  was  included  in  the 
valuation  except  such  as  was  in,  tinder,  above  or  running 
through  the  streets ;  nor  was  the  value  of  the  right  to  be  a 
corporation  included ;  nor  the  value  of  the  good  will  of  the 
business  carried  on  by  the  relator.     Nevertheless,  when  the 
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entire  contents  of  the  return  together  with  those  of  all 
the  papers  thereunto  attached  are  taken  into  consideration  it 
can  only  be  inferred  what  rule  or  principle  guided  the  state 
board  of  tax  commissioners  in  valuing  this  special  franchise. 
Section  252  of  the  Tax  Law  (now  §  292)  provides  that  the 
return  must  set  forth  "the  grounds  for  the  valuation  made  by 
the  assessing  officers."  Perhaps  the  present  return  may  be 
regarded  as  a  technical  compliance  with  this  requirement  for 
it  does  profess  to  set  forth  some  of  the  grounds  of  the  valua- 
tion in  question.  It  seems  to  us,  however,  that  such  a  return 
is  hardly  an  adequate  compliance  with  the  spirit  and  intent  of 
the  statutory  requirement.  The  manifest  design  of  the  legis- 
lature was  that  the  assessing  officers  should  tell  the  court  how 
they  got  at  the  valuation ;  in  otiier  words,  tliat  they  should 
disclose  the  Trwdua  operandi  leading  to  the  result  which  they 
reached. 

This,  as  we  have  said,  is  not  clearly  ascertainable  from  the 
return  itself  nor  the  papers  which  came  to  the  Special  Term 
witli  it.  The  learned  referee  to  whom  the  case  was  sent,  a 
lawyer  of  much  experience  in  tax  proceedings,  realized  this 
but  disposed  of  the  matter  in  a  peculiar  way.  He  assumed 
that  the  state  board  of  tax  commissioners  ought  to  have 
valued  the  relator's  special  franchise  by  the  application  of  what 
is  known  as  the  net  earnings  rule;  and  applying  this  rule 
himself,  as  he  understood  it,  to  the  facts  and  circumstances 
appearing  in  the  return  and  the  evidence  taken  before  him,  he 
reached  the  conclusion  that  the  special  franchise  valued  in 
this  manner  would  exceed  the  valuation  fixed  by  the  board. 
His  findings  and  conclusions  were  adopted  by  tlie  Special 
Term,  which  made  an  order  that  such  valuation  was  neither 
erroneous,  illegal  nor  an  overvaluation,  and  dismissed  the  writ 
of  certiorari.  The  referee  appeare  to  have  paid  no  attention 
to  the  proposition  sustained  by  the  authorities  above  cited  to 
the  effect  that  it  was  incumbent  upon  the  party  attacking  the 
assessment  to  establish  some  error  on  the  part  of  the  assessing 
officera  in  principle  or  fact.  He  acted  on  the  assumption  that 
if  the  assessment  were  shown  to  be  excessive  by  the  appli- 
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cation  of  a  particular  rale  its  invalidity  would  thus  be 
established ;  which,  of  course,  is  not  correct,  unless  that  rule 
were  one  which  the  state  board  was  bound  to  adopt  and  follow. 
Kevertheless,  the  referee  sustained  the  assessment  because  he 
thought  that  the  adoption  and  application  of  the  true  rule 
would  not  have  entitled  the  relator  to  any  lower  valuation. 
The  Appellate  Division,  on  the  other  hand,  while  approving 
the  net  earnings  rule  as  that  which  should  have  been  applied 
by  the  state  board,  thought  that  the  relator  was  entitled  to 
more  favorable  rates  of  capitalization  and  return  than  those 
adopted  by  the  referee  and  the  Special  Term,  and,  therefore, 
annulled  the  assessment.  In  other  words,  both  courts  held  in 
effect  that  the  net  earnings  rule  was  the  pmper  method 
whereby  to  assess  tlie  value  of  the  relator's  special  fmnchise ; 
but  in  applying  that  rule  to  the  case  in  hand,  one  court 
adopted  rates  of  capitalization  and  return  which  upheld 
the  assessment,  while  the  other  adopted  rates  which  over- 
turned it. 

While,  as  we  have  already  pointed  out,  the  legislature  has 
not  prescribed  any  exclusive  or  hard  and  fast  rule  for  assess- 
ing the  value  of  special  franchises,  we  think  that  in  the  case 
of  this  relator  and  many  other  corporations  similarly  circum- 
stanced the  adoption  and  application  of  the  net  earnings  rule 
would  result  in  a  fair  and  just  valuation.  There  are  obvi- 
ously many  cases,  however,  to  which  it  would  not  bo  appli- 
cable at  all.  Take,  for  example,  the  case  of  a  corporation 
enjoying  a  special  franchise  which  by  reason  of  mismanage- 
ment or  other  causes  had  yielded  no  earnings  perhaps  for  many 
years;  there  it  might  be  wholly  contrary  to  the  truth  to  hold 
that  the  special  franchise  of  such  corporation  had  no  value 
simply  because  there  happened  to  have  been  no  earnings  by 
which  that  value  could  be  measured.  Since,  however,  the 
net  earnings  rule  may  often  be  employed  with  convenience 
and  justice  and  doubtless  could  justly  be  adopted  in  the  case 
at  bar,  it  is  proper  for  us  to  make  some  observations  in  regard 
to  the  manner  of  applying  it  and  the  ascertainment  of  the 
elements  necessary  for  its  application.     What  we  shall  say  on 
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the  subject  is  suggested  by  the  questions  which  have  been  dis- 
cussed in  the  numerous  briefs  submitted  by  counsel  who  were 
permitted  to  intervene  upon  the  present  appeal. 

The  net  earnings  rule  contemplates  a  valuation  upon  the 
basis  of  the  net  earnings  of  the  corporation  which  are  attrib- 
utable to  its  enjoyment  of  tiie  special  franchise.  The 
method  is  thus  applied  : 

(1)  Ascertain  the  gross  earnings. 

(2)  Deduct  the  operating  expenses. 

(3)  Deduct  a  fair  and  reasonable  return  on  that  portion  of 
the  capital  of  the  corporation  which  is  invested  in  tangible 
property. 

The  resulting  balance  gives  the  earnings  attributable  to  the 
special  franchise.  If  this  balance  be  capitalized  at  a  fair 
rate  we  have  the  value  of  the  special  franchise. 

The  questions  which  we  propose  to  discuss  are  presented 
by  the  matters  of  difference  in  the  case  at  bar  between  the 
referee  and  the  Appellate  Division.  They  are  four  in  num- 
ber :  (1)  The  referee  did  not  include  the  relator's  taxes  for 
the  year  in  the  operating  expenses  to  be  deducted  from  the 
gross  earnings.  The  Appellate  Division  held  that  such  taxes 
should  be  deducted  in  order  to  ascertain  the  earning  capacity. 
(2)  The  referee  made  no  allowance  for  depreciation  of  the 
tangible  property  em])loyed  in  the  relator's  business.  The 
Appellate  Division  held  that  some  allowance  for  depreciation 
should  be  deducted  from  the  gross  earnings.  (3)  The  referee 
held  that  a  return  of  5^^  upon  the  value  of  the  tangible  prop- 
erty employed  in  the  relator's  business  was  a  fair  return  on 
the  money  invested  in  such  property,  although  he  conceded 
that  there  was  no  evidence  on  that  subject  in  the  case.  Tlie 
Appellate  Division,  also  without  evidence,  held  that  6^  should 
be  computed  as  the  proper  rate  of  return  on  money  invested 
in  the  relator's  tangible  property.  (4)  In  valuing  the  tangi- 
ble property  employed  in  the  relator's  business  the  referee 
adopted  the  cost  of  the  land.  The  Appellate  Division  held 
that  the  present  value  of  the  land,  which  is  much  greater, 
should  have  been  adopted.     These  differences,  it  will  be  seen. 
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relate  to  taxes,  depreciation,  the  rate  of  return  allowable  for 
investments  in  land,  and  the  time  as  of  which  the  land  should 
be  valued.  • 

(1)  As  to  the  taxes,  where  the  net  earnings  rule  is  adopted 
we  think  they  shonld  be  deducted  from  tlie  gross  earnings  in 
order  to  determine  the  net  earnings  of  the  taxpayer.      In 

Willcox  V.  Consolidated  Gas  Co.  (212  IJ.  S.  19,  51)  the 
Supreme  Court  of  tlie  United  States  hold  that  the  taxes  paid 
by  the  defendant  even  if  founded  upon  an  erroneous  valua- 
tion "  were  properly  treated  by  tlie  company  as  part  of  its 
operating  expenses,  to  be  paid  out  of  its  earnings  before 
the  net  amount  could  be  arrived  at  apj)licable  to  dividends." 
Certainly  the  gross  earnings  of  a  corporation  in  any  one 
year  are  diminished  by  the  amount  of  taxes  it  has  to  pay  in 
tliat  year,  and  such  taxes  operate  to  diminisli  the  net  earnings 
in  their  precise  amount.  The  earning  capacity  of  a  corpora- 
tion cannot  be  ascertained  without  taking  them  into  account. 
The  deduction  to  which  the  relator  is  thus  entitled  on  account 
of  taxes,  however,  does  not  include  the  special  franchise  tax 
itself.  The  Tax  Law  makes  a  special  franchise  real  estate  for 
purposes  of  assessment,  and  in  assessing  real  estate  at  its 
true  value  the  estimated  amount  of  the  tax  to  be  paid  therec  n 
is  never  deducted. 

(2)  In  the  deduction  made  by  the  referee  for  ex}>enses 
there  is  an  item  of  $3,789.37  under  the  head  of  maintenance, 
and  it  is  clear  that  this  does  not  include  a  proportionate  allow- 
ance on  account  of  the  general  depreciation  of  the  plant 
which  will  ultimately  require  replacement.  We  suppose  that 
judicial  notice  may  be  taken  of  the  fact  that  in  the  conduct 
of  many  industrial  enterprises  there  is  a  constant  deteriora- 
tion of  the  plant  which  is  not  made  good  by  ordinary  repairs 
which,  of  course,  operates  continually  to  lessen  the  value  of 
the  tangible  property  which  it  affects.  Tlie  amount  of  this 
depreciation  differs  in  different  enterprises,  but  the  annual 
rate  is  usually  capable  of  estimate  and  proof  by  skilled  wit- 
nesses. No  corporation  would  be  regarded  as  well  conducted 
which  did  not  make  some  provision  for  the  necessity  of  ulti- 
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mately  replacing  the  property  tlins  suffering  deterioration ; 
and  we  cannot  see  why  an  allowance  for  this  purpose  should 
not  be  made  out  of  the  gross  earnings  in  order  to  ascertain 
the  time  earning  capacity. 

(3)  Having  ascertained  the  entire  net  earnings  the  problem 
before  the  referee  was  how  to  fix  the  proportion  of  such  net 
earnings  which  were  attributable  to  the  enjoyment  of  the 
special  francliise.  Taking  the  value  of  all  the  relator's  tangi- 
ble property  as  fixed  by  him  he  computed  interest  thereon  at 
the  rate  of  6%  and  deducted  the  resulting  amount  from  the 
total  net  earnings.  "  The  balance  of  the  earnings,"  he  says, 
"after  making  this  allowance  for  return  on  the  investment  in 
tangible  property,  results  clearly  from  the  ownership  and  use 
of  the  special  franchise  owned  by.  the  company."  He  gives 
as  a  reason  for  deducting  the  rate  of  6%,  in  the  absence  of  any 
testimony  as  to  the  proper  mte,  that  it  was  considered  a  fair 
return  on  the  money  invested.  The  Appellate  Division,  on 
the  other  hand,  held  that  6%  should  be  allowed  as  a  fair  return 
upon  the  capital  invested  in  the  real  estate  and  other  tangible 
property.  In  the  case  of  Willcox  v.  Coiiaolidated  Gas  Com" 
pany^  already  cited,  the  Supreme  Court  of  the  United  States 
agreed  with  the  District  Court  that  the  complainant  was  enti- 
tled to  6^  on  the  fair  value  of  its  property  devoted  to  the 
public  use ;  and  in  a  case  like  the  present  where  the  net  earn- 
ings  rule  is  applied,  we  think  that  the  court  below  might 
properly  assume,  as  a  matter  of  general  knowledge  in  the 
business  community,  that  a  prospective  return  of  at  least  the 
legal  rate  of  interest,  which  is  6^  in  this  state,  is  requisite  to 
induce  investors  to  embark  their  money  in  enterprises  of  such 
a  nature  as  that  undertaken  by  this  corporation.  It  is  true 
that  this  is  a  question  of  fact,  but  the  doctrine  of  judicial 
notice  generally  applies  only  to  matters  of  fact.  While  evi- 
dence as  to  what  constitutes  a  fair  and  reasonable  rate  of 
return  in  the  business  of  a  corporation  was  received  in  this 
Consolidated  Gas  Co.  Case  (157  Fed.  Rep.  849,  8C9),  and 
may  properly  be  taken  by  the  court  in  certiorari  proceedings 
under  the  Tax  Law  if  parties  see  fit  to  offer  it,  the  court  may, 


1909.]    People  ex  rel.  Jamaica  W.  S.  Co.  v.  Tax  Combs.    59 

N.  Y.  Rep.]    Opinion  of  the  Ck>urt,  per  Willabd  Bartlett,  J. 

in  the  absence  of  Biich  evidence,  adopt  6^  aa  a  fair  rate  for 
the  purpose  of  calculating  the  value  of  a  special  franchise 
under  the  net  earnings  rule. 

(4)  In  valuing  the  tangible  property  of  the  relator,  the  land 
occupied  by  a  portion  of  the  plant  was  an  important  element 
to  be  considered.  The  referee  allowed  a  return  only  upon  the 
original  cost  of  such  land  ($25,162.01)  instead  of  upon  its 
present  value  ($71,018.28).  He  argues  that  the  value  of  the 
special  franchise  is  not  augmented  by  the  increase  in  the  value 
of  the  land.  Where,  however,  the  value  of  a  special  franchise 
is  to  be  ascertained  by  the  application  of  the  net  earnings 
rule,  which  involves  a  capitalization  of  the  surplus,  it  must  be 
assumed  that  the  present  owners  are  entitled  to  a  reasonable 
return  upon  the  value  of  their  property  now.  A  stockholder 
who  has  recently  acquired  his  stock  will  probably  have  paid 
an  increased  price  therefor  by  reason  of  the  increase  in  the 
market  value  of  the  very  land  in  question.  The  taxes  upon 
this  land  are  based  upon  the  present  value,  not  upon  its  cost 
to  the  corporation  when  originally  acquired.  So  we  think  its 
present  value  niustbe  taken  into  account  in  applying  the  net 
earnings  rule  to  the  valuation  of  the  special  franchise.  If,  as 
is  suggested  might  occur  in  some  supposed  cases,  this  would 
result  in  giving  a  special  franchise  no  taxable  value  at  all, 
that  would  be  a  conclusive  reason  for  rejecting  the  net  earn- 
ings rule  in  such  cases  and  would  demand  the  adoption  of 
some  other  method  of  valuation.  A  similar  question  arose 
in  Willcox  v.  Coiisolidated  Gas  Co,  {suprd)^  where  it  was 
argued  tliat  the  basis  of  valuation  of  the  land  occupied  by  the 
plant  of  the  Consolidated  Gas  Company  should  not  exceed  its 
cost  to  the  company,  but  the  Supreme  Court  of  the  United 
States  said :  "  We  concur  with  the  court  below  in  holding 
that  the  value  of  the  property  is  to  be  determined  as  of  the 
time  when  the  inquiry  is  made  regarding  the  rates.  If  the 
property,  which  legally  enters  into  the  consideration  of 
the  question  of  rates,  has  increased  in  value  since  it  was 
acquired,  the  company  is  entitled  to  the  benefit  of  such 
increase.      This    is,    at   any   mte,    the   general  rule.      We 
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do  not  say  there  may  not  possibly  be  an  exception  to  it, 
where  the  property  may  liave  increased  so  enormously  in 
value  as  to  render  a  rate  permitting  a  reasonable  return  upon 
such  increased  value  unjust  to  the  public.  How  such  facts 
should  be  treated  is  not  a  question  now  before  us,  as  this  case 
^oes  not  present  it."     (p.  52.) 

We  now  come  finally  to  tlie  question  of  equalization.  The 
writ  of  certiorari  alleged  that  the  assessment  of  the  relator's 
special  franchise  was  unequal  because  other  property  in  the 
county  of  Queens  was  assessed  at  89^  of  its  real  value,  whereas 
the  property  of  the  relator  for  the  purposes  of  the  special 
franchise  tax  was  assessed  at  its  full  value,  being  ll^i  higher 
than  the  assessment  made  on  other  property  on  the  same  roll 
in  the  same  county.  The  referee  and  the  court  at  Special 
Term  determined  that  this  allegation  was  true,  finding  that 
the  ratio  of  assessed  value  to  the  actual  or  real  value  of  the 
real  estate  in  tlie  borough  of  Queens  in  the  year  1907  was 
89^.  The  referee  disregarded  this  inequality  because  he 
thought  that  even  if  the  assessments  were  to  be  equalized 
at  89^,  as  demanded  by  the  relator,  the  valuation  of  the 
special  franchise  fixed  by  the  state  board  of  tax  commis- 
sioners might  nevertheless  be  sustained.  The  Appellate 
Division,  however,  took  a  different  view  and  held  that  11^ 
of  the  value  of  the  special  franchise  as  determined  by  the 
state  board  of  tax  commissioners  should  be  deducted  there- 
from in  order  to  equalize  it  with  the  assessed  value  of  other 
property. 

Under  section  250  of  the  Tax  Law  (as  the  sections  were 
then  numbered,  now  section  290,  chap.  (50  of  the  Consoli- 
dated Laws)  any  person  assessed  upon  any  assessment  roll 
might  petition  for  a  writ  of  certiorari  on  the  ground  that  the 
assessment  was  unequal  because  it  had  been  made  at  a  higher 
proportionate  value  than  the  assessment  of  other  property  on 
the  same  roll  by  the  same  officers.  By  section  45  of  the 
same  statute  (now  section  46)  it  was  provided  that  an  assess- 
ment of  a  special  franchise  by  the  state  board  of  tax  commis- 
sioners might  be  reviewed  in  the  manner  prescribed  by  the 
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article  containing  section  250,  and  tliat  article  was  made 
applicable  "  so  far  as  practicable  to  such  an  assessment,  in  the 
same  manner  and  with  the  stime  force  and  effect  as  if  the 
assessment  had  been  made  by  local  assessors."  It  is  con- 
tended in  behalf  of  the  appellants  that  these  provisions,  did 
not  suffice  to  entitle  the  relator  to  have  the  assessment  of  its 
special  franchise  equalized  witli  the  assessed  valuation  of  real 
estate  in  the  same  county  because  the  assessments  are  not 
made  by  the  same  officei*s,  the  valuation  of  the  special  fran- 
chise being  fixed  by  the  state  board  of  tax  commissioner 
while  the  valuation  of  other  property  on  the  same  roll  is 
made  by  the  local  assessors.  This  proposition  would  be 
unanswerable  were  it  not  for  anotlier  provision  in  the  Tax 
Law  which  was  added  thereto  after  the  amendment  provid- 
ing for  the  taxation  of  special  franchises  (Laws  of  1900, 
chap.  254).  Section  42  of  the  Tax  Law  was  then  amended 
so  as  to  provide  as  follows:  "The  valuation  of  every  special 
franchise  as  so  fixed  by  the  state  board  shall  be  entered  by 
the  assessors  or  other  officers  in  the  proper  column  of  the 
assessment  roll  before  the  final  revision  and  certification  of 
such  roll  by  them,  and  become  a  part  thereof  icit/i  the  same 
force  and  effect  as  if  such  assessment  had  heen  originally 
made  J>y  such  assessor  or  other  cfficer,^^  This  provision  is 
re-enacted  in  the  present  Tax  Law  (Consolidated  Laws,  chap. 
60,  §  43).  When  read  in  connection  with  section  250  it 
amounts  practically  to  a  direction  that  for  purposes  of  review 
upon  certiorari  the  valuation  of  a  special  franchise  shall  be 
treated  as  though  it  had  been  fixed  by  the  same  officers  as 
those  who  made  the  other  assessments  upon  the  roll.  It  is 
difficult  to  perceive  what  other  effect  can  be  given  to  the  com- 
mand that  such  valuation  shall  "  become  part  thereof  with 
the  same  force  and  effect  as  if  such  assessment  had  been 
originally  made  by  such  assessor  or  other  officer." 

During  the  ten  years  that  have  elapsed  since  special  fran- 
chises were  first  rendered  liable  to  taxation  in  this  state,  the 
courts  with  a  single  exception  appear  to  have  acted  upon  the 
assumption  that  a  special  franchise  tax  was  open  to  attack  by 


62    People  ex  rel.  Jamaica  W.  S.  Co.  v.  Tax  Comrs.    [Oct., 

Opinion  of  the  Court,  per  Willard  Bautlett,  J.         [Vol.  196. 

the  statutory  writ  of  certiorari  on  tlie  ground  that  such 
franchise  liad  been  assessed  at  a  Iiigher  proportionate  vahia- 
tion  than  otlier  property  on  the  same  roll.  The  Appellate 
Division  in  the  third  department  ruled  expressly  to  this  effect 
in  the  case  of  People  ex  rel.  Rochester  Telephone  Co.  v.  Priest 
(101  App.  Div.  223).  Our  attention  is  called  to  only  one 
reported  case  holding  the  contrary  —  a  decision  rendered  at  a 
Special  Term  of  the  Supreme  Court  in  Albany  county.  {Peo- 
ple ex  rel.  New  England  Telephone  Co.  v.  Woodbury^  63 
Misc.  Rep.  1.)  Irrespective  of  the  reasoning  in  either  of  these 
cases,  however,  and  as  matter  of  authority,  preference  must  be 
given  to  the  conclusion  reached  by  the  Appellate  Division  that 
a  corporation  taxed  upon  its  special  franchise  is  entitled  to 
assail  the  assessment  on  the  ground  of  inequality.  An  exami- 
nation of  the  record  in  the  leading  cases  involving  the  consti- 
tutionality of  the  tax  upon  special  franchises  in  this  state 
shows  that  this  court  has  directly  passed  upon  the  question 
now  under  discussion.  {People  ex  rel.  Metropolitan  Street 
[Py-  Co.  V.  State  Board  of  Tax  Commissioners^  174  N.  Y. 
417,  431.) 

Those  cases  were  tried  before  the  Hon.  Robert  Earl  as 
referee.  In  a  series  of  extremely  able  opinions,  from  one  of 
which  a  quotation  has  already  been  made,  that  learned  judge 
discussed  and  determined  all  the  important  issues  presented 
by  that  very  complicated  and  interesting  litigation.  In  one 
of  these  opinions,  discussing  a  number  of  general  objections 
to  the  assessments  which  had  previously  been  considered,  he 
said :  "  These  franchises  were  all  assessed  at  what  these  officers 
deemed  to  be  their  full  and  true  value,  while  other  real  estate 
in  the  municipalities  in  which  these  franchises  are  operated 
was  assessed  by  the  local  assessors  at  less  than  its  full  and  true 
value,  and  so  these  assessments  will  have  to  be  reduced  at 
least  so  much  as  will  equalize  them  with  the  other  assessments 
in  the  same  localities.  In  New  York  the  assessment  of  other 
real  estate  was  sixty-seven  per  cent  of  its  full  and  true  value; 
in  Kings,  sixty  eight  per  cent ;  in  Queens,  eighty  per  cent ; 
in  Richmond,  sixty-six  per  cent,  and  in  Westchester,  ninety 
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per  cent."  This  passage  in  Judge  Eael's  opinion  was  fol- 
lowed by  an  express  finding  of  fact  that  other  real  estate  in 
the  city  of  New  York  was  assessed  at  only  sixty-seven  per 
cent  of  its  actual  and  true  vahie  and  by  a  conchision  of  law 
that  to  equalize  its  assessment  with  the  assessments  of  other 
real  property  in  the  city  of  New  York  the  relator  was  entitled 
to  a  very  large  deduction  from  its  assessment. 

Here  we  have  an  express  iinding  made  by  a  referee  in  a 
certiorari  proceeding  under  the  Tax  Law  for  which  there  was 
absolutely  no  authority  or  basis  unless  that  statute  permitted 
the  court  in  such  a  proceeding  to  reduce  the  assessment  of  a 
special  franchise  upon  the  ground  of  inequality.  The  final 
order  in  the  proceeding  followed  the  findings.  That  order,  it 
is  true,  was  reversed  by  the  Appellate  Division  {People  exrel. 
Metropolitan  Street  lit/,  Co.  v.  State  Board  of  Tax  Commu- 
sionerdy  79  App.  Div.  183);  but  when  the  case  came  to  this 
court  the  order  of  the  Appellate  Division  was  in  turn  reversed 
and  the  judgment  of  the  Special  Term  affirmed.  .By  this 
affirmance  the  Court  of  Appeals  necessarily  sustained  the 
referee's  findings  made  by  Judge  Eabl  to  which  we  have 
referred  and  which  could  only  be  approved  on  the  ground 
that  under  the  Tax  Law  the  assessment  of  a  special  franchise 
may  be  reduced  so  as  to  equalize  it  with  other  assessments  in 
the  same  locality. 

There  seems  to  be  no  occasion  for  any  further  discussion  of 
a  question  which  appears  so  clearly  to  be  settled  by  authority. 
Tiie  state  board  of  tax  commissioners  and  other  critics  of  that 
portion  of  the  Tax  Law  relating  to  special  franchises  have 
frequently  recommended  that  the  power  to  reduce  for  ine- 
quality should  be  conferred  upon  that  board  itself  instead  of 
being  confined  in  its  exercise  to  the  court  in  certiorari  pro- 
ceedings, but  this  is  a  matter  in  regard  to  which  the 
legislature  alone  can  gmnt  relief. 

The  views  which  have  been  expressed  may  prove  useful  to 
the  assessing  officers  in  all  cases  where  they  see  fit  to  apply 
the  net  earnings  rule  to  the  valuation  of  special  franchises,  and 
will,  at  all  events,  be  serviceable  as  a  guide  to  the  disposition 
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of  the  present  proceeding.  Tlie  order  of  the  Appellate  Divi- 
Bion  reverses  the  Special  Term  order  affirming  the  report  of  the 
referee  and  the  assessment  on  the  law  and  the  facts  and  annuls 
t]ie  determination  of  tlie  state  board  of  tax  commissioners  and 
remits  the  matter  to  that  board  for  further  consideration  and 
a  new  assessment.  There  were  no  controverted  mattere  of 
fact  before  the  court  at  Special  Term.  The  reversal,  there- 
fore, by  the  Appellate  Division,  although  nominally  based 
upon  (jnestions  of  fact  as  well  as  questions  of  law,  was  solely 
a  reversal  upon  the  law.  The  Appellate  Division  proceeded 
upon  the  assumption,  which  had  also  been  entertained  by  the 
referee  and  the  learned  judge  at  Special  Term,  that  the  valua- 
tion of  the  relator's  special  franchise  should  be  ascertained  by 
the  application  of  the  net  earnings  rule  ;  and  it  held  that  this 
rule  demanded  more  favorable  treatment  than  the  relator  had 
received.  Whether  the  state  board  of  tax  commissioners 
fixed  the  valuation  of  the  relator's  special  franchise  by  means 
of  the  net  earnings  rule  or  not,  the  case  was  determined  in  both 
courts  below  solely  on  the  hypothesis  that  this  rule  was  the 
proper  one  to  be  adopted  in  assessing  this  particular  special 
franchise.  We  have  shown  that  in  thus  seeking  to  fix  the 
valuation  certain  errors  were  made  because  of  the  failure  to 
make  allowances  to  the  relator  in  the  computation  which  a 
proper  application  of  the  net  earnings  rule  would  in  our 
judgment  require.  To  cure  these  errors  it  is  necessary  that 
the  case  be  sent  back  to  the  Special  Term  for  further  pro- 
ceedings in  accordance  with  this  opinion.  It  is  not  necessary 
nor  would  it  be  proper  to  send  the  matter  back  to  the  state 
board  of  tax  commissioners,  for  those  officers,  under  the  stat- 
utes as  they  now  stand,  possess  no  power  to  reduce  the  valua- 
tion of  the  special  franchises  for  purposes  of  equalization. 
As  has  already  been  suggested,  it  would  simplify  procedure  in 
cases  of  this  character  if  the  legislature  should  confer  that 
power  upon  the  board. 

It  may  be  well  to  notice  one  additional  point  to  which  no 
reference  has  been  made  in  the  foregoing  discussion.  In 
capitalizing  the  final  returns  the  referee  adopted  the  rate  of 
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7%  to  provide  a  sinking  fund  for  unforeseen  contingencies, 
while  tlie  Appellate  Division,  witliout  giving  any  reason  for 
the  difference  of  opinion,  said  that  the  sur|)his  earnings 
should  be  capitalized  at  Q^i.  In  view  of  the  character  of  the 
busineos  of  the  relator  we  think  the  rate  adopted  by  the 
referee  is  preferable. 

The  order  of  the  Appellate  Division  should  be  modified  so 
as  to  remit  the  matter  to  the  Special  Term  instead  of  to  the 
state  board  of  tax  commissioners  for  further  consideration 
and  proceedings  in  accordance  with  this  opinion  ;  no  costs  in 
this  court  to  either  part\\ 

Edward  T.  Bartlett,  IIaight,  Werner,  IIiscock  and 
Chase,  JJ.,  concur  ;  Cullen,  Cli.  J.,  and  Gray,  J.,  absent. 

Ordered  accordingly. 


The  People  of  the  State  of  New  York,  Respondent,  v. 

James  D.  Farmer,  Appellant. 

Murder — evidence  examined  and  held  insufficient  to  sustain  find- 
ing that  a  defendant,  indicted  with  another,  W£is  guilty  as  a 
principal  in  the  homicide  charged. 

Motive  alone  is  not  sufficient  to  warrant  a  finding  of  a  conspimcy  to  com- 
mit a  homicide,  nor  are  motive  and  rclationsliip  sufficient  to  warrant  a 
conviction  therefor. 
On  an  indictment  jointly  with  his  wife  for  murder  in  the  first  degree, 
defendant  had  a  separate  trial.  The  case  was  tried  and  submitted  to 
the  jury  on  two  theories  :  First,  that  the  defendant  himself  was  present 
and  actually  participated  in  the  murder  for  which  he  was  on  trial.  Held, 
that  the  record  does  not  contain  evidence  that  would  justify  a  finding 
that  defendant  actually  took  part  in  the  killing.  Second,  that  the  act 
was  done  by  the  defendant's  procurement,  counsel  or  command.  Held, 
that  although  he  maybe  guilty  as  a  principal  or  an  accessory  in  the 
forging  of  the  deed  referred  to  In  the  evidence,  or  he  may  be  guilty 
aa  an  accessory  in  the  secreting  of  the  body,  the  evidence  does  not 
justify  his  conviction  as  a  principal  in  the  homicide. 

(Argued  June  3,  1909;  decided  October  19,  1909.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  rendered 
October  31, 1908,  at  a  Trial  Term  for  the  county  of  Jeffer- 
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son,  upon  a  verdict  convicting  the  defendant  of  the  crime  of 
murder  in  the  first  degree. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

"F.  K.  Kellogg  and  jS.  A.  Field  for  appellant. 

F.  B.  Pitcher^  District  Attorney^  for  respondent. 

Haight,  J.  The  defendant,  James  D.  Farmer,  was 
indicted  jointly  with  his  wife,  Mary  Farmer,  charged  with 
having  committed  the  crime  of  murder  in  the  first  degree,  by 
the  killing  of  one  Sarah  Brennan  on  the  23d  day  of  April, 
1908.  They  were  awarded  separate  trials.  Mary  Farmer  was 
first  tried  and  convicted,  and  her  conviction  was  aflirmed  in 
this  court  (194  N.  T.  251).  In  October  last  the  defendant 
was  placed  upon  trial,  which  resulted  in  a  verdict  of  convic- 
tion, and  we  are  now  called  upon  to  review  the  judgment 
entered  upon  that  verdict. 

The  evidence  tends  to  show  that  the  homicide  was  com- 
mitted in  a  building  known  as  the  old  Barton  Hotel  property, 
in  which  the  defendant  and  his  wife  were  at  that  time  resid- 
ing, on  Paddy  Hill  in  the  town  of  Hounsfield,  across  the  river 
from  the  village  of  Brownville,  N.  Y.,  and  about  four  miles 
distant  from  the  city  of  Watertowu.  Tlie  decedent,  Sarali 
Brennan,  lived  witli  her  husband,  Patrick  Brennan,  in  a  house 
next  to  that  occupied  by  the  defendant,  separated  by  a  yard 
about  eighty  feet  across.  Mr.  Brennan  took  breakfast  in 
their  residence  on  the  morning  of  the  23d  of  April,  1908,  and 
at  six  o'clock  left  for  the  Globe  Mills,  his  place  of  employ- 
ment.. At  that  time  his  wife  was  doing  up  her  work  and 
getting  ready  to  go  to  Watertown,  wliere  slie  had  an  engage- 
ment with  a  dentist.  At  half-past  nine  o'clock  Mrs.  Brennan, 
fully  dressed  for  the  street,  left  her  own  house  and  entered 
that  of  the  defendant,  presumably  for  the  purpose  of  having 
Mrs.  Farmer  join  her  in  her  trip  to  Watertown.  Early  that 
morning  Mrs.  Farmer  went  to  Mrs.  Blake's,  another  neighbor 
living  near  by,  and  asked  her  if  she  could  leave  her  baby  with 
her  while  she  went  to  Watertown,  and  on  being  advised  that 
she  could,  she  brought  the  baby  over  to  Mrs.  Blake's  and  left 
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it  there  daring  tlie  forenoon  and  called  for  it  a  little  after 
twelve  o'clock.  This  was  on  Thursday.  The  following  Sat- 
urday the  Fanners,  with  the  assistance  of  several  neighbors, 
moved  into  the  Brennan  house,  and  among  the  articles  moved 
was  a  black  trunk  belonging  to  Mrs.  Farmer,  wliich  was  locked 
and  tied  up  with  a  clothesline  wound  several  times  around  it. 
At  the  time  of  the  moving  of  the  trunk  Mrs.  Farmer  walked 
by  the  side  of  it  and  directed  where  it  should  be  placed  in  the 
Brennan  house.  On  Monday  following  the  sheriflE  and  sev- 
eral police  officers  called  at  the  Brennan  house,  finding  the 
defendant  and  his  wife  there,  made  a  search,  and  in  tlie  trunk 
already  described  found  the  dead  body  of  Sarah  Brennan. 
The  head  and  face  were  covered  with  cuts,  and  the  skull  was 
fractured  to  such  an  extent  as  to  leave  no  doubt  that  her  death 
was  caused  by  violence.  The  defendant  and  his  wife  were  then 
placed  under  arrest,  charged  with  the  commission  of  the  crime. 
The  defendant  denied  that  he  took  any  part  in  the  killing  of 
Mrs.  Brennan,  or  that  he  knew  that  she  had  been  killed  until 
the  trunk  was  opened  by  the  sheriff  and  the  body  discovered. 

On  the  31st  day  of  October,  1907,  Mary  Farmer  took  to  a 
law  office  in  Watertown  the  deed  by  which  Mrs.  Brennan 
obtained  title  to  her  house  and  lot,  and  asked  to  have  a  deed 
drawn  conveying  the  premises  to  the  defendant,  James  D. 
Farmer,  and  also  a  bill  of  sale  of  all  of  the  personal 
propert}'.  The  lawyer  prepared  the  deed  and  the  bill  of 
sale  and  the  same  were  signed  by  Mrs.  Farmer  in  the 
name  of  "Sarah  Brennan,"  and  she  so  impersonated  Mrs. 
Brennan  in  acknowledging  the  execution  of  the  deed  before 
the  notary.  On  that  evening  she  handed  the  deed  and 
the  bill  of  sale  of  the  personal  property  to  the  defendant 
and  he  looked  the  papers  over.  On  the  8th  day  of  Novem- 
ber thereafter  the  defendant  asked  his  sister,  Mrs.  Doran, 
to  take  tlie  deed  to  Watertown  and  have  it  recoi  ded.  She 
did  so  the  following  day,  but  on  her  way  to  town  in  the 
street  car  she  examined  the  deed  and  subsequently  went  to  the 
office  of  the  attorney  and  had  a  conversation  with  the  notary, 
and  thereafter  notified  the  defendant  by  telephone  that  if  be 
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wanted  the  deed  recorded  he  would  have  to  do  it  himself.  He 
thereupon  took  a  street  car,  went  to  Watertown,  met  his  sis- 
ter, wlio  told  him  what  she  had  done  and  the  inquiry  she  Iiad 
made,  and  from  the  description  given  of  the  woman  by  the 
notary  she  believed  that  his  wife,  Mary  Farmer,  had  signed 
and  executed  the  deed  and  bill  of  sale  in  the  name  of  Mrs. 
Brennan.  The  defendant  took  the  deed  from  her  and  took 
it  to  the  clerk's  office  and  Iiad  it  recorded.  On  that  and  on 
two  or  three  other  occasions  she  asked  him  to  see  Mi's. 
Brennan  and  find  out  if  the  deed  was  all  right,  but  he  refused 
or  neglected  to  do  so.  Subsequently,  under  date  of  January 
10th,  1908,  he  joined  with  his  wife  in  executing  another  deed 
of  the  property  to  their  infant  child,  Peter  J.  Farmer;  but 
this  deed  was  drawn  by  an  attorney  other  than  the  one  who 
Iiad  drawn  the  first  deed. 

On  the  morning  of  April  23rd,  the  day  of  the  homicide, 
the  defendant  arose  at  6 :  45  a.  m.  and  was  told  by  his  wife 
that  Mrs.  Brennan  had  called  that  morning  and  wanted  her 
to  go  to  Watertown  with  her.  After  he  ate  his  breakfast  he 
walked  up  to  Doran's  house,  arriving  there  at  about  8 :  20. 
lie  found  Doran  engaged  in  laying  a  cement  walk ;  and  after 
a  talk  with  him  the  defendant  returned  to  his  home,  changed 
his  pants  and  shoes  and  then  returned  to  Doran's,  arriving 
there  fifteen  or  twenty  minutes  before  nine  o'clock,  and  went 
to  work  assisting  Doran  in  laying  the  new  walk.  The  evi- 
dence is  conflicting  as  to  the  time  that  he  remained  at  work 
at  Doran's.  A  number  of  witnesses  testified  in  his  behalf,  to 
the  effect  that  he  took  dinner  at  Doran's  and  remained  there 
until  about  five  o'clock  in  the  afternoon ;  still  others  think 
that  he  remained  until  in  the  neighborhood  of  two  o'clock, 
when  he  went  home  with  his  wife  and  then  returned  again ; 
while  on  the  part  of  the  People  witnesses  were  sworn  to  the 
effect  that  he  was  seen  going  toward  his  home  shortly  after 
twelve  o'clock,  and  by  one  witness  that  he  was  seen  at  his 
home  at  one  o'clock.  Somewhere  between  one  and  two 
o'clock  Mrs.  Farmer  went  to  the  Doran  house,  saw  the 
defendant  and  handed  him  a  bunch  of  keys,  saying  that  they 
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were  the  keys  to  his  place ;  that  Mrs.  Breiiiian  liad  gone  away 
at  half-past  nine  that  morning ;  that  she  had  gone  to  Buffalo 
or  Dulnth,  and  that  she  liad  given  the  keys  to  Mre.  Farmer 
to  be  Iianded  to  tlie  defendant.     On  that  occasion  his  wife 
gave  him  a  quarter  and  asked  him  to  go  to  the  mill  and 
notify  Brennan  that  his   wife   had   gone   and  that  she  had 
given  the  keys   to  him.      This  he  declined   to   do,  stating 
that  Brennan  would   be   through    with   his   work   at   three 
o'clock,  that  he  would  then  return  home  and  that  he  could 
then  tell  him.     It   further  appears   that   Mr.    Brennan  did 
arrive  home  that  afternoon  between  four  and  five  o'clock, 
that  he  found  the  house  locked  up  and  was  unable  to  find 
the   key  at  the  place  where  his  wife  usually  left  it  when 
she  went  out.     He  then  went  to  the  barn  and  tried  the  barn 
door  and  found  that  locked.     He  finally  pulled  the  staple 
from  the  barn  door  and  went  in  and  got  a  ladder,  by  which 
he  climbed  to  the  upper  back  window  of  his  house,  raised  the 
window,  went  in  and  down  stairs,  from  which  place  he  was 
enabled  to  open  the  parlor  door  which  was  locked  with  a  key 
on  the  inside.     He  then  commenced  taking  down  the  storm- 
house  or  porch,  which  was  in  sections,  and  packing  it  away 
in   the   barn.      While   thus  engaged,   tlie   defendant   came 
up  to  the  fence  between  the  two  lots  and  says  to  hin),  as 
appears  from  the  testimony  of  Mr.  Brennan, ''  Brennan,  don't 
you  know  I  bought  this  place  ?     Says  I,  No,  sir.     I  says  when 
did  you  buy  this  place  ?     He  says  the  31st  day  of  October, 
1907.     I  says,  what  did  you  pay  for  it?  and  he  says  $2,100. 
Well,  I  says,  if  you  bought  it  last  fall,  and  I  says  I  built  a 
new  coal  box  here,  put  on  storm  windows,  storm  porches  and 
done  other  repaire,  why  did  you  not  say  so  then.     He  says, 
because  your  wife  was  paying  rent.     I  says,  is  she  paying 
yon  rent  now,  and  he  says,  yes,  sir.     And  I  says,  how  is  it 
that  you  spoke  about  it  now  ?     Well,  he  says,  I  told  her  to-day 
we  wanted  her  to  vacate,  I  wanted  to  move  in.     Says  I,  Jim 
Farmer,  I  spoke  to  my  wife  about  that  and  she  told  me  she 
never  sold  it  to  you  or  your  wife,  nor  would  I  believe  a  word 
you  say.     I  says,  I  have  asked  my  wife  in  the  presence  of 
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other  people  that  came  here  to  ask  me  about  it  and  I  says, 
she  told  them  the  same  thing  she  told  me.  Then  he  says, 
your  wife  told  me  to  tell  you  to  pack  up  her  two  trunks  and 
your  girl's  oil  painting  pictures  and  have  them  sent  up  on 
the  stage  to  16  Griffin  street  this  city.  Says  I,  Jim  Farmer, 
my  wife  was  here  this  morning  when  I  went  away  and  if  she 
wanted  that  done,  she  knew  what  she  wanted  better  than  I 
did  and  she  knew  when  the  stage  went  and  she  would  have 
sent  them  up  there  without  telling  you  to  tell  me.  I  would 
not  believe  a  word  you  say."  Brennan  remained  in  the  house 
that  night,  and  the  next  morning  went  to  his  work  as  usual. 
The  defendant  and  his  wife  went  to  the  law  office  of  Mr. 
Burns,  at  Watertown,  and  had  a  notice  drawn  requiring 
Brennan  to  quit  the  premises.  This  notice  was  served  upon 
Brennan  by  a  constable  that  evening  upon  his  return  from 
his  work.  lie  again  remained  in  the  house  over  night,  leav- 
ing the  same  in  the  morning  intending  to  go  to  work,  but  soon 
after  changed  his  mind  and  returned  to  the  house  and  found 
the  defendant  and  Mrs.  Farmer  therein  engaged  in  eating 
their  breakfast.  He  then  changed  his  clothes,  went  to  Water- 
town,  called  at  the  places  where  his  wife  usually  visited  and 
was  unable  to  get  any  trace  of  her.  In  the  afternoon  he 
returned  to  his  residence,  in  company  with  a  detective,  and 
then  found  that  the  defendant  and  his  wife  had  in  the 
meantime  moved  their  things  over  from  the  other  house 
and  were  in  full  possession.  Matters  thus  rested  until  Mon- 
day when  the  search  was  made,  to  which  allusion  has 
already  been  made,  resulting  in  the  finding  of  the  body  of 
Sarah  Brennan. 

I  have  thus  given  a  brief  history  of  the  transaction,  about 
which  there  is  no  substantial  dispute,  except  as  to  the  time 
that  the  defendant  was  at  work  at  the  Doran  house,  and  the 
claim  of  the  defendant  that  he  stated  the  price  paid  for  the 
house  and  property  at  $1,200,  instead  of  $2,100. 

The  case  was  tried  and  submitted  to  the  jury  upon  two 
theories :  Flrst^  that  the  defendant  himself  was  present  and 
actually  participated  in  the  killing  of  Mrs.  Brennan  ;  second^  that 
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tlie  act  was  done  by  his  procurement,  counsel  or  command. 
Upon  tlie  trial  the  evidence  was  carefully  limited,  by  the  trial 
court,  to  the  acts  and  declarations  by  the  defendant.  The  con- 
fession made  by  Mrs.  Farmer  at  the  time  of  the  discovery  of 
the  body  was,  upon  the  objection  of  the  district  attorney, 
ruled  out,  thus  leaving  the  jury  upon  this  trial  without  any 
information  as  to  what  took  place  in  the  house  of  the  defend- 
ant after  Mrs.  Brennan  entered  the  same  at  half-past  nine 
o'clock  of  that  day. 

The  first  question  that  it  becomes  necessary  to  determine  is 
as  to  the  time  that  tlie  killing  took  place.     Two  or  three  of  tlie 
witnesses  have  spoken  as  to  the  time  that  Mre.  Brennan  was 
seen  to  enter  the  Farmer  house  on  the  morning  in  question, 
and  they  all  substantially  agree.     This  was  the  last  time  she 
was  seen  alive  by  any  of  the  witnesses.     At  that  time  she 
was  fully  dressed  for  her  purposed  trip  to  Watertown  and 
had  evidently  started  for  the  street  cars  upon  the  opposite 
side  of  the  river,  and,  according  to  arrangement,  called  for 
Mrs.  Farmer  to  accompany  her.     Mrs.  Farmer,  it  appears, 
had  prepared  for  the  occasion.     She    had  as  early  as  eight 
o'clock  taken  her  baby  to  Mrs.  Blake's  to  be  cared  for  during 
her  absence.     And  it  must  be  borne  in  mind  that  Mrs.  Bren- 
nan had  an  appointment  with  a  dentist,  which  she  purposed 
to   keep.     It  is  apparent  that  she  had  not  removed  her  coat 
nor  her  other  garments,  for  they  were  all  about  her  as  her 
body  was  crowded  into  the  trunk,  with  the  exception  of  her  hat, 
the  frame  of  which  was  subsequently  found  in  the  stove.     It  is 
said  that  it  would  take  five  or  six  hours  for  ham  to  digest,  and 
that  upon  the  post  mortem  examination  it  appeared  that  the 
breakfast  that  she  had  eaten  had   been   fully  digested.     It  is 
true  that  Mr.  Brennan  testified  that  the  breakfast  consisted  of 
fried  potatoes,  ham  and  eggs,  coffee  and  toast ;  that  his  wife 
breakfasted  there  with  him,  and  then  in  answer  to  a  question 
propounded  by  the  district  attorney  as  to  whether  he  saw  her 
eat  all  of  the  articles  he  mentioned,  he  answered  in  the  affirm- 
ative,    lie,  however,  was  not  asked  as  to  whether  he  specially 
saw  her  eat  of  the  ham,  and  his  attention  does  not  appear  to 
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have  beea  drawn  thereto  except  bj  the  general  question. 
What  she  ate  was  a  matter  of  trivial  importance  whicli  would 
hardly  attract  the  attention  of  any  person  under  similar  circum- 
stances. If  Mrs.  Brennan  partook  of  the  other  food  upon  the 
table,  omitting  the  ham,  complete  digestion  would  probably 
have  taken  place  within  the  three  and  a  half  hours  that  had 
intervened  before  she  entered  the  Farmer  house.  Upon  the 
trial  of  Mary  Farmer  we  were  fully  advised  as  to  what  took 
place  and  the  time,  by  her  confession.  But  that  we  have  not 
before  us  for  consideration  in  this  case,  and,  therefore,  the 
question  must  be  determined  from  the  meagre  circumstances 
disclosed.  It  is  quite  evident  that  the  killing  took  place 
before  Mrs.  Farmer  went  for  her  baby  at  Mrs.  Blake's.  This, 
as  we  have  seen,  was  a  quarter  after  twelve  o'clock.  She  then 
asked  the  Blake  girl  to  come  over  to  her  house  and  attend 
the  baby,  which  the  girl  did  a  while  thereafter.  It  is  hardly 
conceivable  that  Mrs.  Brennan,  who  had  an  appointment  with 
the  dentist,  would  have  entered  the  Farmer  house  at  half-past 
nine,  fully  dressed  for  her  journey,  and  then  would  have  sat 
quietly  by  until  twelve  o'clock  or  after  before  proceeding  on 
her  journey.  It  consequently  appears  to  me  that  the  homi- 
cide probably  took  place  in  the  morning  shortly  after  the 
arrival  of  Mrs.  Brennan. 

Was  the  defendant  present  at  the  homicide  ?  As  we  have 
seen,  he  had  changed  his  clothes  and  returned  to  Doran's  for 
work  fifteen  or  twenty  minutes  before  nine  o'clock.  They 
were  laying  a  cement  sidewalk  in  front  of  Doran's  house.  It 
was  evidently  something  of  a  novelty  in  that  community  for 
it  seems  to  have  attracted  the  attention  of  nearly  every  person 
in  that  vicinity.  Many  witnesses  were  called  and  swore  that 
they  saw  the  defendant  there  at  work  during  that  forenoon. 
If  the  witnesses  are  accurate  with  reference  to  the  time,  the 
defendant  must  have  gone  to  Doran's  to  work  at  least  three- 
quarters  of  an  hour  before  Mrs.  Brennan  entered  his  house 
on  her  way  to  Watertown.  None  of  the  witnesses  saw  him 
leave  his  work  during  the  forenoon.  Angeline  Premo  says 
she  saw  him  returning  \vith  his  wife,  she  thinks  between 
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eleven  and  twelve  o'clock,  but  Pearl  Chapman  and  Nina 
Finnucan,  two  yonng  girls,  say  they  saw  him  while  they  were 
at  the  dinner  table,  which  was  shortly  after  twelve  o'clock. 
Inasmuch  as  Mrs.  Farmer  did  not  go  for  her  baby  until  after 
twelve  o'clock,  it  is  quite  possible  that  the  Premo  woman  is 
slightly  mistaken  with  reference  to  the  time  that  she  saw  the 
defendant  and  his  wife. 

After  reading  the  entire  evidence  and  giving  it  careful  con- 
sideration, I  have  conchided  that  the  record  does  not  contain 
evidence  that  would  justify  a  finding  that  the  defendant  was 
at  his  home  between  the  houi-s  of  nine  and  twelve  o'clock  of 
that  day,  and  inasmuch  as  the  homicide  probably  took  place 
shortly  after  half  past  nine,  it  follows  that  the  defendant  did 
not  actually  take  part  in  the  killing  of  Mrs.  Brennan. 

Was  the  homicide  by  the  defendant's  procurement,  counsel 
or  command  ?  We  have  no  evidence  of  any  conversation 
that  took  place  between  himself  and  his  wife  pertaining  to 
the  killing.  It  is  true  that  he  had  a  motive.  The  deed  from 
Mrs.  Brennan  ran  to  him  and  he  had  it  transferred  to  his 
infant  child.  He  had  been  warned  at  least  three  times  by  his 
sister  that  there  was  something  wrong  with  the  deed.  She 
had  requested  him  to  see  the  Brennans  and  ascertain  if  it  was 
all  right,  but  these  requests  had  been  disregarded.  He  claims 
that  his  wife  had  money  with  which  to  pay  for  the  place,  and 
gave  ns  the  talks  that  he  had  had  with  her  upon  other  occasions 
with  reference  to  buying  other  property  at  different  times, 
and  also  tells  us  tiiat  his  wife  stated  to  him  that  she  had 
money  from  Buffalo  and  from  a  priest.  But  none  of  these 
claims  were  verified  or  proved  to  have  any  foundation  what- 
ever. This  defendant  and  his  wife  were  both  evidently  very 
poor.  Their  belongings  in  the  house  were  of  the  most  meagre 
character,  and  it  is  apparent  that  they  welcomed  an  oppor- 
tunity to  get  a  meal  from  their  neighbor's ;  even  on  Saturday 
morning  they  waited  for  their  breakfast  until  after  Brennan 
had  left  his  house,  and  then  they  entered  and  partook  of 
his  accumulated  stores.  I,  therefore,  am  not  impressed 
with  the  claim  of  the  defendant  that  he  believed   that  his 
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wife  had  funds  with  wliich  to  purchase  tlie  place.  He 
was  advised  bj  the  warning  of  his  sister  and  yet  there- 
after executed  the  deed  to  his  infant  son,  thus  uttering  the 
title  wliich  he  had  been  warned  against  and  had  reason 
to  believe  to  be  forged.  But  motive  alone  is  not  sufficient  to 
warrant  a  finding  of  a  conspiracy  to  commit  a  liomicide.  It 
is  true  that  the  body  was  found  upon  the  premises  occupied 
by  him  and  his  wife.  But  was  it  by  his  act  ?  This  question 
we  have  already  considered,  and  reached  the  conclusion  that 
he  was  not  present  at  the  commission  of  the  act.  He  may, 
however,  have  arrived  in  time  to  assist  in  the  secreting  of  tlie 
remains,  and  this  may  account  for  tlie  tiny  piece  of  flesh,  of 
the  size  of  the  head  of  a  pin,  that  was  found  upon  his  pants, 
and  tlie  hairs  in  tlie  trunk.  But  the  assisting  in  the  secreting 
of  the  body  after  death  would  not  make  him  a  principal,  but 
would  only  leave  him  liable  as  an  accessory  after  the  fact. 
Apparently  the  defendant  was  a  man  of  moderate  intellect 
and  possessed  fair  judgment  when  sober,  but  he  was  given  to 
the  use  of  intoxicants  to  such  an  extent  that  on  every  occa- 
sion when  he  could  get  the  money  with  which  to  purchase 
liquor,  it  was  spent  for  that  purpose  and  he  had  virtually 
become  an  habitual  drunkard.  Mi*s.  Farmer  is  described  as 
a  strong,  rugged  woman.  She  appears  to  have  originated  all 
of  the  plans  that  had  been  talked  over  with  reference  to  the 
purchasing  and  acquiring  of  property.  She  carried  the  purse 
and  expended  the  money  that  he  had  from  time  to  time 
earned  and  he  was  compelled  to  rely  upon  her  for  whatever 
he  had  to  eat  or  drink.  That  she  was  the  ruling  power,  and 
to  a  large  extent  controlled  him  in  his  actions,  is  quite  appar- 
ent. It  was  her  mind  that  planned  the  scheme  for  getting 
title  to  the  house  and  lot  owned  by  Mrs.  Brennan.  She  took 
the  deed  to  a  lawyer  who  was  not  acquainted  with  her  and 
procured  him  to  draw  a  deed  to  the  defendant,  herself  imper- 
sonating Mrs.  Brennan  in  signing  and  acknowledging  the 
same.  It  was  her  mind  that  devised  the  bill  of  sale  of  the 
personal  property,  the  household  furniture,  goods  and  pro- 
visions.    It  was  she  who  procured  the  confidence  of  Mrs. 
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Brennan  who  had  become  her  daily  visitor  and  confidant, 
thus  enabling  her  to  have  access  to  Mrs.  Brennan's  house  and 
papers.  It  was  her  hand  tliat  struck  the  blows  that  destroyed 
the  life  of  her  friend ;  and  it  was  her  mind  that  evidently 
planned  the  homicide,  to  the  end  that  she,  her  husband  and 
son  could  possess  the  property  which  she  so  much  coveted. 

It  is  possible  that  the  defendant  knew  of  her  plans  and  her 
intended  act.  It  is  possible  that  he  counseled,  advised  and 
procured  her  to  do  the  act,  but  where  is  the  evidence  to  be 
found.  True,  he  had  the  motive ;  he,  with  her,  was  to  gain 
a  comfortable  home ;  he  also  was  her  husband,  living  with 
lier.  But,  as  we  have  seen,  motive  and  relationship  are  not 
sufficient  to  warrant  a  conviction.  lie  may  be  guilty  as  a 
principal  or  an  accessory  in  the  forging  of  the  deed ;  he  may 
be  guilty  as  an  accessory  in  the  secreting  of  the  body.  But  I 
am  not  satisfied  that  the  evidence  justifies  his  conviction  as  a 
principal  in  the  homicide. 

The  record  contains  many  exceptions  that  were  taken  to  the 
admission  and  rejection  of  evidence,  but,  in  view  of  the  con- 
clusion that  I  have  reached  upon  the  merits,  I  do  not  deem  it 
necessary  to  consider  them. 

The  judgment  and  conviction  should  be  reversed  and  a  new 
trial  ordered. 

Edward  T.  Bartlett,  J.  (dissenting).  I  am  unable  to  agree 
with  the  conclusion  reached  by  Judge  IIaight,  to  the  effect 
tliat  the  conviction  of  the  defendant,  James  D.  Farmer,  should 
be  reversed  and  a  new  trial  ordered. 

I  am  of  the  opinion  there  is  abundant  evidence  to  establish 
the  fact  that  the  defendant  acted  as  a  principal  with  his  wife, 
Mary  Farmer,  from  the  forgery  of  the  deed  in  October,  1907, 
until  the  murder  of  Sarah  Brennan  and  the  discovery  of  her 
body  in  the  trunk  in  April,  190S.  The  fact  is  undoubtedly 
established  that  the  defendant  was  not  present  when  Mary 
Farmer  killed  Mrs.  Brennan,  but  the  People  submitted  evi- 
dence that  justified  the  jury  in  finding  that  he  arrived  on  the 
scene  less  than  three  hours  thereafter,  and  must  have  partici- 
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pated  to  some  extent  in  the  grewsome  details  incident  to  con- 
cealing the  body  of  the  victim  and  removing  the  evidences  of 
the  crime.  This  degree  of  participation,  however,  is  not  of 
vital  importance. 

Section  29  of  the  Penal  Code  thus  defines  a  principal :  "A 
pei-son  concerned  in  the  commission  of  a  crime  whether  he 
directly  commits  the  act  constituting  the  offense  or  aids  and 
abets  in  its  commission,  and  whether  present  or  absent,  and 
a  person  who  directly  or  indirectly  counsels,  commands, 
induces  or  procures  another  to  commit  a  crime,  is  a  principal." 

The  murder  of  Mrs.  Brennan  was  no  sudden  impulse  that 
induced  Mary  Farmer  to  take  her  life ;  it  was  on  the  con- 
trary a  necessary  part  of  a  deliberate  and  wicked  scheme 
originating  in  the  forgery  of  the  deed  in  October,  1907,  and 
consummated  by  the  murder  in  April,  1908.  The  death  of 
Sarah  Brennan  was  the  key  to  the  situation.  Without  it  the 
actions  of  the  defendant  and  his  wife  were  purposeless  and 
utterly  without  meaning ;  her  removal  by  violence  was  the 
mode  provided  by  these  conspirators  to  place  them  in  pos- 
session of  the  real  estate  and  the  personal  property  of  the 
Brennans.  The  actions  of  the  defendant  and  his  wife  after 
the  homicide  render  it  clear  that  such  was  the  fact.  They 
moved  very  soon  into  the  house  of  the  Brennans,  took  posses- 
sion of  the  personal  property,  informed  the  husband  of  the 
murdered  woman  on  his  return  in  the  evening  of  the  fatal 
day  that  his  wife  had  departed  for  the  West,  never  to  return  ; 
this  story  they  also  circulated  throughout  the  neighborhood. 

In  convicting  an  absent  principal,  under  the  statute  already 
quoted,  of  murder  in  the  first  degree,  it  is  essential  that  the 
surrounding  circumstances  should  weave  about  him  a  network 
of  fact  from  which  there  is  no  possible  escape.  In  my  opin- 
ion the  defendant,  James  D,  Farmer,  stands  in  that  precise 
situation,  and  the  judgment  convicting  him  of  murder  in  the 
first  degree  must  be  affirmed. 

CuLLEN,  Ch.  J,,  Gray,  Vann,  Werner  and  Hisoook,  J  J., 
concur  with  Haight,  J. ;  Edward  T.  Bartlbtt,  J.,  reads 
dissenting  opinion. 

Judgment  of  conviction  reversed,  etc. 
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The  People  of  the  State  op  New  York,  Respondent,  v. 
Bedros  IIampartjoomian,  Appellant. 

Murder  —  evidence  examined  and  held  sufficient  to  sustain  con- 
viction of  defendant  —  when  juror  not  disqualified  because  he 
has  formed  an  opinion  as  to  the  guilt  or  innocence  of  defendant 
—  when  error  in  reception  of  evidence  immateriaL 

The  evidence,  upon  the  trial  of  a  defen  'ant  charged  ivith  murder,  exam- 
ined, and  ?uld,  that  the  homicide  was  clearly  proved  hy  undisputed  evi- 
dence, and  all  the  circumstances,  as  well  as  defendant's  avowal,  showed 
that  it  was  carefully  planuetl  and  deliberately  executed.  The  evidence 
tended  strongly  to  show  that  defendant  knew  the  nature  and  quality  of 
the  act  and  that  it  was  wrong,  and  it  is  clear  that  the  weight  of  evidence 
did  not  require  a  finding  by  the  jury  that  he  was  insane. 

One  may  not  commit  a  crime  because  he  hopes  or  expects  that  good  will 
come  of  it.  Our  laws  condemn  an  assassin  regardless  of  his  purpose  or 
motive,  and  the  spirit  that  would  aid  revolution  abroad  by  murdering 
peaceable  citizens  here  should  meet  with  stern  repression. 

An  opinion  does  not  now  disqualify  a  juror  provided  he  declares  on  oath 
that  he  believes  such  opinion  or  impression  will  not  influence  his  ver- 
dict, and  that  he  can  render  an  impartial  verdict  according  to  the  evi- 
dence, where  the  court  is  satisfied  that  he  d'>es  not  entertain  such 
a  present  opinion  or  impression  as  would  influence  his  verdict.  It  is 
not  essential  that  the  juror  should  be  positive  on  the  subject. 

An  error,  if  one  is  made  in  a  ruling  excluding  evidence,  is  cured  when  the 
evidence  subsequently  given  by  the  witness,  with  no  intervening  delay, 
embraces  every  detail  called  for  by  the  question  to  which  objection  was 
made. 

Where  the  argument  of  an  appeal  from  a  judgment  of  death  is  unreason- 
ably delayed,  no  allowance  will  be  made  defendant's  counsel  unless  a 
satisfactory  excuse  is  presented  to  the  court. 

(Argued  June  7,  1909;  decided  October  19,  1909.) 

Appeal  from  a  judgnieiit  of  tlio  Supreme  Court,  rendered 
November  4,  1007,  at  a  Trial  Term  for  the  county  of  New 
York,  upon  a  verdict  convicting  the  defendant  of  the  crime 
of  murder  in  tlie  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Harriette  M,  Johnston-Wood^  Eniinet  J.  Murphy    and 
William  H,  Wood  for  appellant.     The  court  erred  in  over- 
ruling defendant's  challenge  to  the  juror  John  E.   Howe. 
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{People  V.  Wibnarth^  156  N.  Y.  566 ;  People  v.  Flalierty^ 
162  N.  Y.  532 ;  People  v.  Larulia,  140  N.  Y.  87.)  It  was 
error  to  exclude  the  testimony  of  the  witness  Garabedian  as 
to  what  he  observed  with  respect  to  the  defendant's  conduct. 
{People  V.  Wood,  126  N.  Y.  249 ;  People  v.  iV^mo,  149  N.  Y. 
317  ;  Cole's  Trial,  7  Abb.  Pr.  321 ;  State  v.  Felter,  25  Iowa, 
6;  State  v.  Xeltey,  27  N.  IL  549 ;  People  v.  Konner,  117 
App.  Div.  40 ;  16  Am.  &  Eng.  Ency.  of  Law,  614,  §§  5,  10 ; 
People  V.  Hochy  150  N.  Y.  291 ;  Freeman  v.  People^  4 
Den.  9.) 

William  Travera  Jerome,  District  Attorney  {Robert  O. 
Taylor  of  counsel),  for  respondent.  No  error  was  committed 
in  accepting  the  juror  Ilowe.  (Abb.  Tr.  Brief,  Crim.  Causes 
[2d  ed.],  258 ;  People  v.  Dunn,  31  App.  Di\r.  19 ;  157  N.  Y. 
528;  People  v.  Decker,  157  N.  Y.  192.) 

Vann,  J.  On  "tlie  3l8t  of  October,  1907,  the  defendant 
was  convicted  of  the  crime  of  murder  in  the  first  degree  upon 
an  indictment  alleging  that  on  the  22nd  of  July,  1907,  in  the 
borough  of  Manliattan,  county  of  Xew  York,  he  shot  and 
killed  Ilovhannes  Tavshanjian  willfully,  feloniously  and  of 
his  malice  aforethought.  The  jury  deliberated  but  twenty- 
five  minutes  before  they  rendered  their  verdict.  Judgment 
of  death  was  pronounced  on  the  fourth  of  November,  1907, 
and  the  appeal  therefrom,  although  taken  on  the  fifth  of 
December  in  the  same  year,  was  not  argued  before  us  until 
the  seventh  of  June,  1909.  The  trial  occupied  six  days,  the 
appeal  book  contains  one  hundred  and  forty-two  pages  and 
the  briefs  of  counsel  on  both  sides,  twenty-three.  So  long  a 
delay  is  a  reproach  to  the  administration  of  justice  and  no 
allowance  will  be  made  to  counsel  until  a  satisfactory  excuse 
is  presented  to  the  court. 

The  case  is  clear  and  simple,  but  pathetic,  because  the  crime 
was  not  committed  from  sordid  or  selfish  motives,  apparently, 
but  from  a  perverted  conception  of  patriotism.  The  defend- 
ant, a  native  of  Armenia,  was  about  twenty-four  years  of 
age  at  the  time  of  the  homicide.     Tie  is  married,  but  has  no 


1909.]  People  v.  Hampartjoomian.  79 


N.  Y.  Rep.]  Opinion  of  the  Court,  per  Vann,  J. 

children,  and  his  wife,  mother  and  sister  are  living  in  Armenia. 
He  has  no  other  near  relative.  He  came  to  this  country  in 
1901,  worked  in  a  factory  in  Lowell  for  live  yeara  and, 
moving  to  Chicago,  lived  there  for  more  than  a  year.  lie 
can  read,  bnt  cannot  write,  although  apparently  a  man  of 
intelligence. 

According  to  the  evidence  of  five  eye-witnesses,  corrobo- 
rated to  some  extent  by  others  who  were  on  the  ground  right 
after  the  tragedy,  on  Monday,  July  22nd,  1907,  at  about  half- 
past  one  in  the  afternoon,  the  defendant  approached  the 
deceased  from  behind  as  he  was  walking  on  the  sidewalk  in 
front  of  his  place  of  business  at  Xo.  33  East  Seventeenth 
street  in  the  city  of  Xew  York  and,  without  uttering  a  word, 
shot  him  in  the  back  with  a  revolver  and  as  he  plunged  for- 
ward shot  at  him  again  and  again.  Each  of  the  three  shots 
took  effect.  One  inflicted  a  superficial  wound  on  the  side, 
another  penetrated  the  aorta,  which  is  the  largest  artery  in 
the  human  body,  and  the  third  passed  through  the  lower  lobe 
of  the  left  lung.  In  the  opinion  of  tlie  physician  who  per- 
formed the  autopsy  either  of  the  latter  would  have  caused 
death.  The  order  in  whicli  the  wounds  were  inflicted  did  not 
appear.  Mr.  Tavshanjian  died  instantly,  witliout  a  word  or  a 
groan.  After  firing  the  shots  the  defendant  ran  away  and 
shooting  as  he  ran  wounded  a  by-stander  in  the  knee.  He 
fired  backward  and  downward  as  he  was  running  with  the 
apparent  intention  of  frightening  the  crowd  in  hot  pursuit. 
He  was  promptly  arrested  with  the  smoking  revolver,  contain- 
ing five  empty  cartridges,  in  his  hand.  Several  witnesses  who 
observed  him  carefully  immediately  after  his  arrest  testified 
that  there  was  nothing  about  his  appearance  or  demeanor  to 
attract  attention,  and  that  he  was  perfectly  cool  and  collected, 
showing  no  emotion  or  outward  sign  of  excitement.  In  a 
short  time  he  was  taken  to  the  station  house,  where  an 
Armenian  witness  who  did  not  know  him  asked  him  why  he 
killed  this  man,  and  he  replied  that  he  came  purposely  from 
Chicaffo  to  kill  him.  When  asked  if  the  deceased  was  his 
enemv  the  defendant  said   no,  bnt  he  was  an  enemy  of  his 
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nation.  When  asked  if  lie  was  crazy  at  that  time  he  said  no, 
tliat  he  was  as  sensible  as  the  witness  who  made  the  inquiry 
and  that  he  knew  what  he  had  done.  He  also  stated  that  he 
knew  his  life  was  to  be  taken  on  acconnt  of  what  he  had  done, 
and  he  wished  they  wonld  do  it  right  away  so  that  it  would  be 
over  with,  for  he  did  not  want  to  wait  any  longer.  To 
another  witness  who  asked  him  why  he  did  this  thing,  lie  said 
he  would  answer  tiiat  question  at  the  proper  place.  The 
calmness  of  the  defendant  attracted  the  attention  of  this 
observer. 

A  statement  was  made  by  the  defendant  to  the  representa- 
tives of  the  district  attorney  in  part  on  the  afternoon  of  the 
day  of  the  homicide  and  in  part  the  next  morning  after  he  had 
been  informed  on  each  occasion  that  he  need  not  answer  any 
question  unless  he  wished  to,  and  that  whatever  he  said  might 
be  used  against  him.  According  to  this  statement,  which  was 
taken  by  a  stenographer,  he  was  "  personally  a  revolutionist." 
He  left  Chicago  for  Worcester,  Massachusetts,  remained  there 
three  weeks,  and  then  came  to  New  York  for  the  purpose  of 
killing  Mr.  Tavshanjian,  whom  he  regarded  as  an  enemy  of 
his  country,  because  during  the  year  before  he  had  revealed  to 
the  Turkish  authorities  the  names  of  certain  Armenians  who 
were  "  trying  to  get  independence."  The  deceased  would  give 
no  money  for  the  revolutionary  cause,  and  the  defendant 
thinking  he  was  doing  good  work  for  his  native  land  took  his 
life,  and  in  so  doing  thought  he  had  served  his  country.  His 
purpose  was  not  only  to  kill  him  but  to  kill  all  the  rich  Arme- 
nians who  did  not  give  money  for  their  country.  He  had 
waited  for  some  revolutionary  society  to  do  the  killing,  and 
because  they  did  not  he  tliought  he  would.  He  had  not  per- 
sonally asked  the  deceased  to  give  money  for  the  revolutionary 
cause  until  the  Friday  before  the  Monday  on  which  the  homi- 
cide took  place,  but  he  knew  that  others  had  asked  him  and 
had  been  refused.  On  Friday  he  asked  him  himself,  saying: 
"  Please  give  some  money  to  tlie  revolutionists,"  and  the 
answer  was :  "  I  don't  believe  in  those  brigands  and  I  will 
never  give  you  anything."     The  next  day  he  made  up  his 
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mind  to  kill  Mr.  Tavshanjian,  because  it  would  be  a  lesson  to 
other  rich  Armenians  and  induce  tliein  to  help  tlie  revolution- 
ists. He  selected  hitn  because  he  thought  he  was  the  richest 
of  them  all.  He  bought  the  revolver  and  cartridges  in  Worces- 
ter some  time  before,  and  took  them  to  Chicago  with  him  and 
thence  to  New  York.  When  asked  if  he  was  ever  sick  he 
said  no,  except  once  in  the  old  country,  when  his  eyes  were 
getting  shrunk  up  and  he  used  to  have  pains  in  his  head  and 
was  "  crazy."  "  After  the  massacre,  any  one  that  saw  those 
things  —  that's  one  reason  that  a  person  goes  insane."  This 
was  after  his  mother  and  sister  had  been  violated  by  the  Turks 
and  he  had  been  circumcised  by  themand  compelled  to  become 
a  Mohammedan.  He  was  once  told  by  his  grandfather  that 
two  of  his  uncles  were  "crazy."  He  thought  a  great  deal 
about  his  country,  his  mother  and  sister,  and  about  the  young 
men  in  Armenia  having  to  leave  their  wives  to  the  Turks. 
"  I  used  to  expect,"  he  remarked,  "  from  this  rich  man  to  help 
my  country,  so  the  Turks  wouldn't  run  away  with  our  girls, 
and  so  forth.  If  you  had  a  country  that  was  under  those  cir- 
cumstances and  the  Turks  were  running  away  with  yoursisters, 
what  would  you  do?"  Ho  did  not  expect  the  deceased  to 
give  money  to  him  personally  but  to  send  it  on  to  the  revolu- 
tionists, and  that  is  what  he  asked  him  to  do.  He  refused  to 
give  the  names  of  his  friends  in  this  country  who  were  work- 
ing for  the  Armenian  cause,  or  to  tell  where  he  spent  his 
time  while  in  New  York  three  or  four  days  just  before  the 
homicide  or  with  whom  he  associated  during  that  period. 
When  asked  if  he  knew  it  was  against  the  law  to  kill  a  man 
in  this  country,  he  answered,  "  I  know  it  and  I  knew  per- 
fectly well  about  those  laws  when  I  killed  him.  *  *  *  I 
will  die  —  my  conscience  is  clear."  "  I  am  going  to  die  for 
my  country.  Let  my  sister  in  my  country  not  forget  me,  that 
1  could  not  do  any  more  for  them." 

The  defendant  was  not  sworn  as  a  witness  in  his  own 
behalf  and  no  expert  evidence  relating  to  the  question  of  his 
sanity  was  given  on  either  side.     Three  relatives  were  called 
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by  him  as  witnesses,  one  of  wlioni  testified  that  the  defendant 
in  his  sleep  used  to  move  around  all  the  time  and  push  about 
with  his  hands  and  say  lots  of  things  that  could  not  be  under- 
stood. Some  times  in  his  sleep  he  used  to  fight  with  the 
Turks.  Another  witness  testified  that  a  year  and  a  half 
before  the  homicide,  as  well  as  on  other  occasions,  he  saw  the 
defendant  sitting  with  his  head  in  his  hands  and  when  spoken 
to  he  gave  no  answer.  The  same  witness  testified  oi\  cross- 
examination  that  the  defendant  was  a  diligent  workman  and 
received  payment  for  overtime ;  that  while  all  Armenians 
talk  about  the  Turkish  massacres  he  talked  more  on  that  sub- 
ject than  the  othere,  and  in  fact  did  not  talk  about  anything 
else.  The  third  witness  testified  that  the  defendant  used 
many  times  to  sit  down  in  a  thinking  attitude,  and  when 
asked  what  he  was  doing  used  to  say,  "I  have  to  think  of  my 
condition  and  of  my  country's  condition,"'  and  then  he  would 
get  up  and  go  to  work  again ;  that  he  used  to  say  that  he 
thought  over  the  condition  of  his  mother  and  sister,  and  that 
he  had  to  leave  his  country  and  come  over  here  and  could  not 
help  them  in  any  way,  and  had  no  money  to  do  anything  for 
them.  !No  act  or  saying  of  his  was  characterized  as  irrational 
by  any  witness. 

During  the  trial  it  was  announced  by  the  defendant's  coun- 
sel that  there  was  no  contention  that  the  killing  was  justifi- 
able or  excusable,  except  so  far  as  his  mental  condition  was 
concerned.  Xo  exception  was  taken  to  the  charge,  which 
was  full  and  fair,  and  no  request  was  made  by  either 
side. 

No  argument  is  needed  to  show  that  the  case  was  for  the 
jury.  The  homicide  was  clearly  proved  by  undisputed  evi- 
dence, and  all  the  circumstances,  as  well  as  the  defendant's 
proud  and  defiant  avowal,  showed  that  it  was  carefully 
planned  and  deliberately  executed.  The  evidence  relating  to 
insanity  was  not  strong.  Even  if  the  jury  could  in  reason 
have  found  the  defendant  insane  at  the  time  of  the  homicide, 
it  is  clear  that  the  weight  of  evidence  did  not  require  it.  The 
claim  of  the  defendant  that  he  acted  from  patriotic  motives 


1909.]  People  v.  Hampabtjoomian.  83 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Vann,  J. 

and  songht  only  to  serve  liis  native  country  lias  no  bearing 
except  upon  the  question  of  liis  sanity.  The  atrocious 
wrongs  perpetrated  upon  him  and  his  in  Armenia  furnish  no 
legal  excuse  for  his  violation  of  the  laws  of  this  country,  to  which 
he  had  fled  for  safety.  When  he  came  here  he  was  bound  to 
obey  our  laws ;  and,  as  he  said  himself,  he  knew  "  perfectly 
well  about  those  laws"  when  he  shot  Mr.  Tavshanjian  and  the 
penalty  for  their  violation.  Xo  one  can  be  permitted  to  take 
refuge  in  this  country  from  wrongs,  however  great,  suffered 
in  his  own,  and  commit  murder  here  in  order  to  serve  his 
native  land.  As  the  chief  judge  recently  observed  :  "  One 
may  not  commit  a  crime  because  he  hopes  or  expects  that  good 
will  come  of  it."  {People  ex  rel,  Ilegenian  v.  CorHgan^  195 
N.  Y.  1,  13.)  The  defendant  did  not  even  kill  one  who  had 
done  him  or  his  kindred  any  wrong,  but  one  who  simply 
refused  aid  to  his  revolutionary  purposes.  Our  laws  condemn 
an  assassin  regardless  of  his  purpose  or  motive,  and  the  spirit 
that  would  aid  revolution  abroad  by  murdering  peaceable 
citizens  here  should  meet  with  stern  rei)res9ion. 

Although  several  witnesses  observed  him  carefully  right  after 
the  shooting,  no  one  saw  anything  peculiar  about  him,  his  acts 
or  declarations;  but  on  the  contrary,  he  was  cool,  collected 
and  natural  in  appearance.  Apparently,  he  was  in  the  full 
possession  of  all  his  faculties.  lie  planned  the  crime  hours 
before  it  was  committed,  api)roached  his  victim  from  behind, 
fled  after  he  had  accomplished  his  purpose,  and  wiien  searched 
a  bicycle  cap  was  found  in  his  pocket,  with  which  the  jury 
could  have  found  he  intended  to  disguise  himself  in  case  of 
escape.  The  evidence  tended  strongly  to  show  that  he  knew 
the  nature  and  quality  of  the  act  he  was  doing  and  knew  that 
the  act  was  wrong,  and  we  see  no  reason  to  disturb  the  ver- 
dict unless  some  error  was  committed  during  the  trial  of  the 
case.  Althougii  not  asked  by  his  counsel  to  review  tlie  case 
upon  the  merits,  we  have  deemed  it  our  duty  to  do  so,  for  if 
we  reached  the  conclusion  that  the  jury  made  a  mistake  we 
should  order  a  new  trial  on  our  own  motion. 

The  learned  counsel  wlio  argued  the  appeal  for  the  defend- 
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ant  didcussed  but  two  questions  before  us  and  her  brief  contains 
no  allusion  to  any  other. 

1.  It  is  insisted  that  the  challenge  of  the  defendant  to  the 
juror  John  E.  Howe  was  improperly  overruled.  The  juror  was 
drawn  from  a  panel  of  "  Special  Jurors,"  pursuant  to  chapter 
G02  of  the  Laws  of  1901.  That  act  gives  the  parties  the 
same  number  of  peremptory  challenges  and  the  same  chal- 
lenges for  cause  as  upon  a  trial  with  an  ordinary  jury,  but,  as 
it  further  provides,  "  Tlie  rulings  of  the  trial  court,  however, 
in  admitting  or  excluding  evidence  upon  the  trial  of  any 
challenge  for  actual  bias  shall  not  be  the  subject  of  exception. 
Such  rulings  and  the  allowance  or  disallowance  of  the 
challenge  shall  be  final."     (Section  8.) 

The  defendant  used  but  six  of  his  thirty  peremptory 
challenges. 

Mr.  Howe,  when  sworn  on  his  voir  dire^  testified,  in  sub- 
stance, that  he  had  never  known  the  deceased  and  was  not 
acquainted  with  the  counsel  on  either  side;  that  he  had 
not  heard  of  the  case  except  through  the  newspapers,  and  had 
read  them  but  little  and  no  full  account  of  the  matter ;  that 
he  had  ^ot  read  tlie  papers  recently  and  never  with  much 
interest  and  had  conversed  with  no  one  about  the  case  ;  that 
he  had  formed  no  opinion  as  to  the  guilt  or  innocence  of  the 
defendant,  but  had  what  he  called  a  prejudice  derived  from 
the  few  facts  he  had  gleaned  from  the  newspapers;  that  he 
believed  he  could  lay  it  aside,  enter  the  jury  box  with  an 
open  mind  and  render  a  fair  and  impartial  verdict,  entirely 
on  the  evidence  and  the  charge  of  the  court,  but  was  not 
positive  that  he  could  do  so  ;  that  he  would  be  guided  in  all 
matters  by  the  charge  and  he  would  try  to  prevent,  and  he 
believed  he  could  prevent,  what  he  called  his  prejudice  from 
influencing  his  verdict.  It  did  not  appear  whether  the 
so-called  prejudice  was  general  or  specific,  in  favor  of  or  against 
the  accused,  or  against  the  crime  of  murder  in  the  abstract. 
The  trial  court  evidently  concluded  that  the  prejudice  was 
but  an  opinion  which  would  not  influence  the  verdict,  and  we 
think  he  was  right.     An  opinion  does  not  now  disqualify  a 
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juror  provided  he  declai'es  on  oath,  as  Mr.  Howe  did,  "  that 
lie  beUevcs  such  opinion  or  impression  will  not  inflnence  his 
verdict,  and  tliat  he  can  render  an  impartial  verdict  according 
to  the  evidence,  and  the  court  is  satisfied,  that  he  does  not 
entertain  such  a  present  opinion  or  impression  as  would  influ- 
ence Iiis  verdict."  (Code  Cr.  Pro.  sec.  376,  suIkI.  2.)  It  is 
sufficient  under  the  statute  now  in  force  if  the  juror  believes 
that  his  opinion  will  not  influence  his  verdict,  etc.,  and  it  is 
not  essential  that  he  should  be  positive  on  the  subject.  Aside 
from  the  technical  answei's,  we  think  no  error  was  committed 
by  the  court  in  overruling  the  challenge  to  this  juror,  even 
when  it  is  considered  on  the  merits. 

2.  It  is  further  claimed  that  it  was  error  to  exclude  the 
testunony  of  the  witness  Garabedian  as  to  what  he  observed 
with  respect  to  the  defendant's  conduct. 

This  witness  testified  that  he  was  twenty-five  yeara  of  age 
and  a  cousin  of  the  defendant;  that  he  saw  the  defendant  in 
the  year  1895,  and  remembered  a  time  in  that  year  when  he 
came  to  his  house  and  they  had  a  conversation.  He  was  then 
asked  what  the  defendant  said  to  him  and  the  district  attorney 
objected  upon  the  ground  that  enough  foundation  had  not 
been  laid  at  the  present  time  for  a  conversation  had  twelve 
years  ago.  He  added  that  it  might  be  proper  at  some  stage 
of  the  case  but  was  not  proper  at  this  stage.  The  court 
sustained  the  objection  and  no  exception  was  taken.  The 
witness  further  testified  that  after  the  defendant  came  to 
America  he  used  to  see  him  frequently  and  tliat  they  slept 
together  five  years  ago.  He  was  then  asked  what,  if  any 
thing,  he  observed  with  respect  to  whether  he  slept  well  or 
not.  Objection  was  made  on  the  ground  that  it  was  incompe- 
tent and  immaterial  whether  the  defendant  five  years  ago 
slept  well.  The  objection  was  sustained  and  the  defendant 
excepted.  This  witness  was  also  asked  what,  if  any  thing,  he 
observed  in  the  defendant's  conduct  that  attracted  his  atten- 
tion. This  was  excluded  as  too  indefinite  and  too  remote,  and 
an  exception  was  taken.  Afterward  the  witness  was  allowed 
to  state  whatever  he  observed  about  the  defendant  at  any 
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time,  when  lie  was  asleep  or  awake,  what  he  did  and  what  he 
said,  and  everything  that  could  Jiave  any  bearing  on  his  men- 
tal condition. 

As  the  evidence  subsequently  given  by  the  witness,  witli  no 
intervening  delay,  embraced  all  that  the  questions  objected  to 
called  for,  including  every  detail,  the  error,  if  any,  was  cured. 
This  is  too  obvious  to  require  discussion. 

While  these  are  the  only  rulings  that  we  were  asked  to 
consider,  still,  in  accordance  with  our  custom  in  capital  cases, 
we  have  carefully  examined  all  the  others,  whether  excepted 
to  or  not,  and  we  lind  none  of  which  defendant  has  a  legal 
right  to  complain. 

I  recommend  that  the  judgment  be  affirmed. 

CuLLBN,  Ch.  J.,  Edward  T.  Bartlett,  HAioHTand  Chasb, 
JJ.,  concur;  Gray  and  Willard  Bartlett,  JJ.,  absent. 

Judgment  of  conviction  affirmed. 


Sallie  Cochran,  an  Infant,  by  Augusta  J.  Bailey,  Her 
Guardian  ad  Litem,  Respondent,  v.  Richard  Cochran  et 
al..  Appellants. 

Husband  and  \infe — marriage  of  minors — right  of  infant  hus- 
band to  his  earnings  as  against  his  father  —  action  for  alienation 
—  erroneous  admission  of  evidence. 

On  the  marriage  of  minors  certain  marital  rights  and  obligations  accrue 
which  are  at  variance  with  substantial  pre-existing  parental  rights,  and 
the  only  warrantable  manner  in  which  a  conflict  between  them  can  be 
avoided  is  by  the  subordi  i  ition  of  the  latter  to  the  former. 

The  right  of  an  infant  huslaud  to  his  earnings  as  against  his  father,  so 
far  at  least  as  is  necessary  for  the  support  of  his  family,  necessarily 
results  from  the  husband's  duty  to  support  the  wife. 

In  an  action  brought  by  a  wife  against  the  parents  of  her  husband  to 
recover  damages  for  the  alienation  of  the  husband's  affections,  she  was 
allowed  to  give  testimony  of  statements  made  by  her  husband  with 
reference  to  the  hostile  attitude  and  disposition  of  his  parents.  Held, 
that  it  was  incumbent  on  the  wife  to  prove  the  unlawful  conduct  of 
defendants  by  competent  testimony  and  it  was  not  proper  to  give 
evidence  of  her  husband's  declarations  on  the  subject. 

OocJiran  v.  Cochran^  127  App.  Div.  319,  reversed. 

(Argued  June  15,  1909;  decided  October  19,  1909.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Conrt  in  the  second  judicial  department,  entered 
July  2,  1908,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material^ 
are  stated  in  the  opinion. 

George  Ryall  for  appellants.  A  minor  son  is  not  emanci* 
pated  by  marriage  from  tlie  care,  custody  and  control  of 
his  father  when  the  marriage  is  without  the  consent  and 
contrary  to  the  expriessed  wishes  of  the  father,  nor  is  the 
father  thereby  deprived  of  the  right  to  the  earnings  of  the 
son.  {Matter  of  Whittaker^  4  Johns.  Ch.  378 ;  Sanford  v. 
McLean^  3  Paige,  117 ;  Bool  v.  Mix^  17  Wend.  119 ;  Ryersn 
v.  Wheeler^  25  Wend.  434 ;  Comin,  v.  Oralmm^  157  Mass.73 ; 
Pollock  V.  Pollockj  9  Misc.  Rep.  85.)  The  admission  in  evi- 
dence of  statements  made  by  the  son,  in  the  absence  of 
the  defendants,  before  and  after  the  marriage,  concerning  the 
sentiments,  hostility  and  probable  action  of  the  defendants 
on  learning  of  the  marriage,  was  erroneous.  {Pollock  v.  Pel-- 
locky  9  Misc.  Rep.  83 ;  Billings  v.  Albright^  66  App.  Div. 
245;  Eldredge  v.  Eldredge^  79  Hun,  511;  Manway^en  v. 
Mason,  79  Hun,  592;  Schultz  v.  U.  B.  Co.,  181  K  Y.  33; 
Hall  V.  Karnest,  36  Barb.  591.) 

/.  B.  Oeland  and  G,  Bxirchard  Smith  for  respondent. 
The  evidence  complained  of  by  appellants  was  admissible  as 
part  of  the  res  gestw  and  its  admission  was  not  error.  {Billings 
V.  Albright^  66  App.  Div.  239 ;  Baker  v.  Baker,  16  Abb. 
[N.  C]  293 ;  Remsen  v.  ffag,  24  Wkly.  Dig.  443.)  The 
reception  of  such  testimony,  if  error,  was  harmless.  {Gates 
V.  Bowers,  169  X.  Y.  14;  Foote  v.  Beecher,  78  N.  Y.  155.) 

HiscocK,  J.  The  plaintiff  and  defendant's  son,  in  Septem- 
ber, 1904,  when  both  were  only  eighteen  years  of  age,  became 
married.     Tlie  marriage  was  a  clandestine  and  childish  one, 
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which  disclosed  no  reasonable  probability  of  happily  and  suc- 
cessfully surviving  the  strain  of  actual  experience,  and  was 
one  which  any  sensible  parent  solicitous  for  the  welfare  of  his 
child  would  have  been  justified  in  j^reventing  by  any  avail- 
able means  within  his  lawful  reach.  The  parties  did  not  live 
together,  the  boy  contributed  nothing  towards  the  support  of 
the  girl,  and  in  a  short  time  and  before  cohabitation  had 
increased  the  undesirable  possibilities  of  their  foolish  misad- 
venture the  husband  left  the  plaintiff,  and  this  action  was 
brought  to  recover  from  the  defendants,  as  the  alleged  pro- 
moters of  his  abandonment,  the  damages  supposed  to  have 
been  caused  thereby. 

While  there  is  nothing  but  imagination  or  conjecture  to 
connect  the  defendant  Augusta  Cochran  with  the  not  unnat- 
ural sequel,  there  probably  was  sufficient  evidence  to  authorize 
the  jury  to  find  that  the  other  defendant,  the  father,  did  with- 
out what  could  be  regarded  as  legal  justification  induce  and  pro- 
cure the  son  permanently  to  leave  his  wife,  and  that  such  con- 
duct was  unlawful  and  entitled  the  plaintiff  to  recover  damages. 
These  were  assessed  by  the  jury  at  very  substantial  figures. 

Before  proceeding  to  point  out  errors  in  one  branch  of  the 
case  which  require  a  new  trial,  it  seems  desirable  to  refer  very 
briefly  to  certain  rights  and  duties  of  infant  husband  and  wife 
which  affect  tlie  measure  of  damages  in  such  an  action  as  this 
and  concerning  which  some  confusion  seemed  to  prevail  on 
the  trial. 

The  trial  court  charged  that  the  plaintiff  was  entitled  to  the 
society  of  her  husband,  and  also  to  be  supported  by  him.  But 
it  likewise  charged  that  the  father  was  entitled  to  his  custody, 
services  and  obedience  until  he  became  of  age,  thus  apparently 
recognizing  the  co-existence  of  conflicting  rights.  The  jury 
also  were  instructed  "they  (the  plaintiff  and  her  husband)  had 
the  right  to  live  together,  even  though  the  father  had  the 
right  to  the  young  man's  wages." 

There  is  no  doubt  that  on  the  marriage  of  minoi's  certain 
marital  rights  and  obligations  accrue  which  are  at  variance 
with  substantial   pre-existing  parental  rights,  and  the  only 
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warrantable  manner  in  which  a  conflict  between  them  can  be 
avoided  is  by  the  Bubordiiiation  of  the  latter  to  the  former. 
So  long  as  the  law  permits  and  recognizes  marriage  contracts 
between  infants,  it  must  confer  and  secure  certain  privileges 
and  diities  which  are  regarded  as  essential  to  the  proper  main- 
tenance of  that  relationship. 

The  right  of  the  wife  to  the  society  of  her  infant  husband, 
even  thongli  in  derogation  of  the  original  parental  right  of 
custody,  has  been  so  many  times  aflirmed  that  it  need  not  be 
dwelt  on,  although  in  this  particular  case  the  wife  agreed  to  a 
very  material  abridgment  of  this  right  for  a  considerable 
period.  So,  too,  the  general  rule  is  familiar  that  the  wife  is 
entitled  to  be  supported  by  her  husband,  although  an  infant. 
But  the  subordinate  proposition  that  the  infant  husband  is 
entitled  to  his  earnings  as  against  his  father,  so  far  at  least  as 
is  necessary  for  the  support  of  his  family,  is  less  familiar,  has 
been  a  subject  of  debate,  and  so  far  psweare  aware  has  never 
been  specitically  adjudicated  in  this  state.  This  right,  how- 
ever, obviously  and  necessarily  results  from  the  husband's 
duty  of  support.  It  would  be  quite  illogical  and  unreason- 
able to  say  that  the  infant  must  provide  for  his  wife  and  chil- 
dren and  at  the  same  time  deny  to  him  his  wages  wherewith 
to  furnish  such  support,  and  in  other  jurisdictions  where  the 
question  has  been  decided  this  view  prevailed,  although  not 
universally.  Thus  the  infant's  right  to  his  wages  has  been 
upheld  in  Town  of  Sherburne  v.  Town  of  Ilartland  (37  Vt. 
528) ;  Holland  v.  Beard  (59  Miss.  161) ;  Cfiapman  v.  Hughes 
(61  Miss.  339)  ;  StaU  ex  rel  Scott  v.  Loxoell  (78  Minn.  166) ; 
Commonwealth  v.  Graham  (157  Mass.  73). 

On  the  other  hand  it  lias  been  held  in  Maine  that  the 
above  result  did  not  follow  at  least  in  the  absence  of  parental 
consent  to  the  marriage  from  which  an  emancipation  of  the 
child  might  be  implied.  It  is  to  be  observed,  however,  that 
in  that  state  the  consent  of  a  parent  to  the  marriage  of  his 
minor  son  is  required  by  statute.  (  White  v.  Henry^  24  Me. 
631 ;  Inhabitants  of  Backsport  v.  Inhabitants  of  Rockland^ 
56  Me.  22.) 
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Tlie  plaintiff  was  well  confined  within  the  foregoing  prin- 
ciples in  the  presentation  of  her  case,  and  so  far  as  thej  are 
concerned  is  entitled  to  an  affirmance  of  her  judgment.  But, 
as  we  have  intimated,  rules  of  evidence  were  elsewhere  so 
transgressed  as  to  require  a  reversal. 

While  she  was  on  the  stand,  and  speaking  of  a  time  a  year 
prior  to  her  marriage,  she  was  allowed  to  testify  as  follows : 

"Q.  Did  you  do  that  (stop  going  to  church)  after  any 
convei*8ation  with  your  husband  ?     A.  Yes. 

«Q.  What  did  he  say? 

"  [Objected  to  as  incompetent,  irrelevant  and  immaterial, 
and  not  binding  on  the  defendant.  Objection  overruled  and 
defendant  excepts.] 

"  A.  He  said  that  he  could  not  sit  with  me  in  church  any 
more,  that  his  mother  wouldn't  allow  him,"  etc. 

The  court  refused  to  grant  a  motion  to  strike  out  this  evi- 
dence, saying  that  it  would  allow  it  to  stand,  not  as  "  Proof 
against  the  defendant  at  this  time,"  but  "  merely  as  bearing 
upon  their  relations  to  each  other." 

In  another  place  the  following  occurred : 

"Q.  What  did  he  (the  husband)  say  about  keeping  it 
(the  marriage)  secret?  A.  That  if  his  father  knew  it  he 
would  separate  us,  because  he  had  had  a  cousin  that  had  a 
picture  in  his  pocket  that  he  didn't  like,  and  that  they  had 
sent  him  away  for  it,  and  he  knew  his  father  would  send  him 
away  much  quicker  for  that." 

Defendant's  motion  to  strike  out  this  evidence  as  imma- 
terial and  irrelevant  was  denied,  it  being  allowed  to  stand  as 
"  merely  explanatory  of  the  reason  why  the  marriage  was 
kept  secret." 

Again,  subject  to  proper  objection  and  exception,  plaintiff 
was  allowed  to  state  that  on  another  occasion  after  the  mar- 
riage her  husband  said  ^Hhat  his  father  told  him  that  he 
didn't  want  him  to  go  out  of  tlie  house,  and  Ernest  (the  hus- 
band) said,  why  not?  lie  said,  you  are  going  to  obey  me, 
and  Ernest  said  to  him,  you  should  have  told  me  that  a  long 
time  ago,"  etc. 
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On  the  strength  of  these  rulings,  and  without  unnecessary 
repetition  of  similar  objections  which  defendants'  counsel 
bad  the  right  to  assume  would  be  overruled,  the  plaintiff  was 
allowed  to  give  otlier  testimony  of  statements  made  by  her 
husband  with  reference  to  the  hostile  attitude  and  disposition 
of  his  parents. 

We  think  it  is  unnecessary  to  take  time  for  the  purpose  of 
arguing  that  this  evidence  was  very  prejudicial  to  the  defend- 
ants, and  we  know  of  no  authority  which  justified  its  intro- 
duction. While  of  course  plaintiff  was  required  to  prove  the 
unlawful  conduct  of  defendants,  and  while  such  unlawful  con- 
duct might  be  evidenced  by  such  acts  as  were  outlined  in  the 
evidence  referred  to,  it  was  incumbent  upon  her  to  prove  the 
same  by  competent  testimony,  and  it  was  not  proper  to  give 
evidence  of  her  husband's  declarations  on  the  subject.  Such 
evidence  offended  against  tlie  general  rules  of  evidence  and 
has  been  specifically  condemned  in  actions  similar  to  this  one. 
(Uuling  v.  Iluling^  32  111.  A  pp.  519;  White  v.  Rosa^^l 
Mich.  172;  Preston  v.  BowerSj  13  Ohio  St.  1;  Manwarren 
V.  Ma807i^  79  Ilnn,  592.) 

For  these  reasons  the  judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  event. 

Edward  T.  Bartlett,  J.  (dissenting) :  This  is  an  action 
brought  by  a  wife  against  the  defendants,  tlie  parents  of  her 
husband,  to  recover  damages  for  tlie  alienation  of  his  affec- 
tions. The  jury  rendered  a  verdict  for  $7,500,  and  judg- 
ment was  duly  entered,  which  has  been  affirmed  by  the 
Appellate  Division. 

This  case  involves  a  sad  story  of  domestic  infelicity.  Two 
young  people  of  Christian  training  and  association  have,  by 
reason  of  a  series  of  unfortunate  circumstances,  wrecked  their 
married  life,  and,  so  far  as  this  record  discloses,  are  hopelessly 
alienated  and  separated.  The  marriage  was  celebrated  on 
September  2l8t,  1903.  The  friendship  and  resulting  engage- 
ment of  the  parties  had  preceded  this  event  by  about  a  year  and 
a  half.     This  action   was  commenced  in   September,   1904. 
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Tbe  fact  of  the  marriage  was  not  disclosed  to  the  defendants 
until  February,  1904.  At  the  time  of  the  marriage  these 
parties  had  respectively  attained  the  age  of  eighteen  years. 

It  is  conceded  that  the  bitter  opposition  of  the  husband's 
father  to  the  engagement  of  his  son  to  the  plaintiflf,  or  his  pay- 
ing to  her  attentions  in  contemplation  of  matrimony  —  passing 
the  severity  of  manner  by  which  it  was  manifested  —  is  not 
open  to  legal  criticism,  as  the  parties  had  not  reached  the  age 
when  they  could  enter  into  a  valid  contract  of  marriage.  A 
portion  of  the  record  is  made  up  of  this  early  opposition  to 
the  association  of  the  parties,  but  it  is  without  significance 
save  as  throwing  a  sidelight  on  the  cliaracter  and  temper  of 
the  husband's  father  and  early  origin  of  his  bitter  opposition. 

It  is  established  by  competent  proof  that  the  father  was 
fully  advised,  after  he  learned  of  tlie  marriage,  that  it  was 
valid  and  no  legal  proceedings  could  be  instituted  to  set  it 
aside.  It  is  unnecessary  and  quite  impossible  to  go  over  in 
detail  the  bitter  and  vindictive  actions  of  the  father  notwith- 
standing his  knowledge  that  a  valid  marriage  existed.  He 
insisted  upon  separating  and  did  separate  the  parties;  he  sent 
his  son  to  a  distant  point  in  the  far  West  without  the  knowl- 
edge of  the  young  wife;  he  manifested  by  word  and  act  his 
intention  to  override  the  marriage  contract  without  regard  to 
the  fact  that  it  was  permitted  and  protected  by  the  law  of  the 
land. 

There  remains  one  more  scene  in  this  unfortunate  domestic 
drama,  to  which  reference  may  well  bo  made,  as  character- 
izing the  temper  of  the  father.  It  appears  that  after  the 
husband  had  returned  from  the  West  and  manifested  no 
intention  to  support  his  wife,  she  sought  legal  advice.  This 
resulted  in  tiie  issuing  of  a  warrant  for  the  arrest  of  the  hus- 
band upon  a  complaint  charging  him  with  non  support  of  liis 
wife.  The  details  of  this  phase  of  the  case  are  a  pitiful  story 
and  may  well  be  abbreviated.  The  wife  testified  that  the 
magistrate  suggested  in  open  court  that  the  parties  should 
live  togetlier  and  it  was  agreed  by  the  husband  and  on  his 
behalf  that  he  would  live  witli  his  wife.     Immediately  there- 
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after  was  enacted  a  scene  which  can  only  be  described  as  a 
deliberate  frand  upon  the  court  in  order  to  secure  a  discon- 
tinuance of  tlie  criminal  proceeding.  This  wife  was  taken  by 
her  husband  one  evening,  in  company  with  his  father  and  his 
cousin  Henry,  to  a  bare  and  comparatively  unfurnished  room 
or  apartment,  where  there  was  no  preparation  or  arrangement 
made  for  housekeeping,  and  where  a  miserable  night  was 
passed,  the  husband  and  wife  remaining  in  one  room  and  the 
husband's  relations  in  an  adjacent  room  opening  off.  It 
appears  that  the  husband  and  wife  remained  fully  dressed 
during  the  night  and  that  their  relations  were  of  the  most 
formal  character,  being  practically  under  the  surveillance  of 
said  third  parties.  The  marriage  at  that  time  had  not  \)een 
physically  consummated  and  the  father  of  the  husband  took 
good  care  that  it  should  not  be.  The  next  morning  the 
party  vacated  the  premises,  and  that  was  the  last,  so  far  as 
this  record  discloses,  of  the  home  where  this  husband  and 
wife  were  to  carry  out  the  kindly  suggestion  of  the  magis- 
trate. The  one  object  of  this  most  remarkable  proceeding 
was  accomplished,  however  —  the  criminal  action  against  the 
husband  was  discontinued. 

It  is  very  clear,  without  going  f  urtlier  into  detail,  that  there 
was  abundant  evidence  from  which  the  jury  could  determine 
whether  these  defendants  had  been  guilty  of  conduct  which 
resulted  in  tlie  alienation  of  this  husband's  affections  from  a 
wife  who  had  always  been  ready  and  willing  to  carry  out  her 
part  of  the  marriage  contract. 

It  is  true,  as  has  been  suggested,  that  the  participation  of 
the  mother  of  tlie  husband  was  slight,  although  the  record 
discloses  enough  to  have  satisfied  a  jury  that  she  waA  in  full 
sympathy  with  all  her  husband  did. 

It  is  now  proposed  to  reverse  this  judgment  on  the  follow- 
ing rulings  of  the  trial  court.  The  plaintiff  was  on  the 
stand  testifying  to  a  time  prior  to  her  marriage.  She  was 
asked  this  question :  "  Q.  Did  you  do  that  (stop  going 
to  church)  after  any  conversation  with  your  husband? 
A.  Yes.     Q.  What  did  he  say?     [Objected  to  as  incorape- 


94  Cochran  v,  Coohean.  [Oct., 

Dissenting  opinion,  per  Edwaiid  T.  Bartlett,  J.      [Vol.  106. 

tent,  irrelevant  and  immaterial  and  not  binding  on  the 
defendant.  Objection  overruled  and  defendant  excepts.] 
A.  Ho  said  he  conld  not  sit  with  me  in  church  any  more ; 
that  his  mother  wouldn't  allow  him,  and  that  if  he  came  to 
church  it  would  be  very  peculiar,  I  sitting  on  one  side  of  the 
church  and  he  on  the  other.  Q.  When  was  this  conversation  i 
A.  I  cannot  be  sure  about  the  time ;  it  was  about  a  year 
before  we  were  married. 

"  Defendant's  counsel :  I  submit  that  it  is  entirelv  immate- 
rial  and  irrelevant ;  it  isn't  after  the  marriage  ;  it  doesn't  show 
anything  as  interfering  with  her  marital  rights  and  I  move 
to  strike  it  out. 

"  The  Court :  I  will  let  it  stand,  didn't  sit  together  for  tlie 
reason  that  he  intimated  that  his  mother  didn't  approve  of  it. 

"  Defendant's  counsel :  I  except. 

"The  Court:  It  isn't  any  proof  against  the  defendants  at 
this  time. 

"  Plaintiff's  counsel :  I  do  not  so  urge  it. 

"  Tlie  Court :  Merely  as  bearing  upon  their  relations  to 
each  other." 

"  Q.  What  did  he  say  about  keeping  it  (the  marriage) 
a  secret?  A.  Ti;at  if  his  father  knew  it  he  would  sepa- 
rate us,  because  he  had  a  cousin  who  had  a  picture  in  his 
pocket  that  he  did  not  like  and  that  they  had  sent  him  away 
for  it  and  he  knew  his  father  would  send  him  away  much 
quicker  for  that. 

"  Defendant's  counsel :  I  move  to  strike  it  out  as  immate- 
rial and  irrelevant. 

"The  Court:  No,  I  think  T  will  let  it  stand  ;  it  is  merely 
explaiiatory  of  the  reason  why  the  marriage  was  kept  secret. 

"  [Defendant  excepts.]  " 

The  record  discloses  that  this  question  was  not  objected  to 
prior  to  the  motion  to  strike  out. 

There  are  several  answers  to  these  objections  and  excep 
tions.  (1)  These  facts  are  a  part  of  the  res  gestm,  as  held  by 
the  Appellate  Division ;  (2)  in  showing  the  attitude  of  the 
husband's   father   throughout   this    unfortunate    affair  it  is 
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entirely  competent  to  prove  when  that  opposition  developed 
and  follow  it  down  to  its  final  results ;  (3)  the  evidence  to 
which  objection  is  made  is  unimportant  and  has  no  such 
bearing  upon  the  final  result  as  warmnts  reversal. 

The  facts  involved  in  this  controversy  ought  not  to  be 
dragged  into  the  light  of  day  and  submitted  to  another  jury 
unless  the  appeal  involves  legal  errors  that  this  court  is  not 
justified  in  overlooking. 

The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs  in  all  the  courts. 

Cdllen,  Ch.  J.,  Gray,  Werner,  Willaed  Bartlett  and 
Chase,  JJ.,  concur  with  Hisoook,  J. ;  Edwakd  T.  Bastlet,  J*, 
reads  dissenting  opinion. 

Judgment  reversed,  etc. 


In  the  Matter  of  the  Accounting  of  Mary  M.  Ordwat, 
as  Administratrix  of  the  Estate  of  James  M.  Ordway, 
Deceased. 

Mary  M.  Ordway,  Individually  and  as  Administratrix, 
Appellant;  Sarah  Middleworth,  Respondent. 

Executors  and  adminifltratoni  —  duty  to  employ  counsel  —  when 

couxiseLfees  payable  out  of  estate. 

It  is  not  only  the  right  but  the  duty  of  an  administratrix,  made 
defendant  in  that  capacity,  to  employ  counsel  to  ascertain  the  nature 
of  the  suit  and  advise  her  what  course  is  proper  for  her  to  pursue 
tlierein.  In  such  case  counsel  should  be  paid  out  of  the  funds  of  the 
estate  up  to  such  time  as  in  the  exercise  of  due  diligence  it  is  ascertained, 
or  should  be  ascertained,  that  the  interests  of  the  estate  represented  by 
the  administratrix  call  for  no  further  protection.  But  such  liability  as 
she  incurs  to  counsel  after  that  time  must  be  regarded  as  having 
accrued  against  her  individually  and  not  as  administratrix. 

Matter  of  Ordway^  131  App.  Div.  339,  modified. 

(Argued  October  5,  1909;  decided  October  19,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  tlie 
Supreme  Court  in  the  third  judicial  department,  entered 
Mareh  23,  1909,  which   modified  and  affirmed  as  modified  a 
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decree  of  the  Wasliington  County  Surrogate's  Court  settling 
the  accounts  of  tlie  administratrix  herein. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Henry  W,  WiUlaina  for  appellant.  The  appellant  should 
be  allowed  the  counsel  fees  in  Middlewovth  v.  Ordway. 
{^Matter  of  Blair ^  28  Misc.  Rep.  01 1-;  Matter  of  IIutcMnsoix^ 
84  Hun,  563;  Matter  of  R itch,  76  Hun,  36;  Rothschild  v. 
Goldenherg,  103  App.  Div.  2i35  ;  Geissler  v.  Werner,  3  Dem. 
200 ;  Downing  v.  Marshall,  37  N.  Y.  380  ;  Matter  of  Van 
Buren.,  19  Misc.  Rep.  373 ;  Gross  v.  Moore,  14  App.  Div. 
353 ;  Shakespeare  v.  MarJcham,  72  K.  Y.  400 ;  Ide  v.  Brown^ 
178  N.  Y.  26 ;  Rosseau  v.  Rouss,  180  N.  Y.  116.) 

Ershine  C,  Rogers  for  respondent.  The  payment  of 
counsel  fees  in  the  action,  Middleworth  v.  Ordway,  and 
the  payment  of  the  costs  and  disbursements  in  that  action, 
stated  in  gross  in  the  supplemental  account,  are  unauthorized, 
are  not  a  proper  and  legal  charge  against  the  estate,  and  were 
properly  disallowed  on  the  accounting.  {Gross  v.  Moore,  43 
K  Y.  Supp.  945;  14  App.  Div.  353;  Matter  of  Collyer,  9 
N.  Y.  Supp.  297;  1  Con.  546;  Matter  of  Van  Nostrand, 
3  Misc.  Rep.  398  ;  Matter  of  Archer,  23  N.  Y.  Supp.  1048; 
Matter  of  O^Brien,  5  Misc.  Rep.  149 ;  Seaman  v.  White- 
Jiead,  78  N.  Y.  306;  Willcox  v.  Stnith,  26  Barb.  342;  Fer- 
rin  V.  My  rick,  41  N.  Y.  315  ;  Mygattv.  Willcox,  Wahs. 
55 ;  Shakespeare  v.  Markham,  10  Hun,  311.) 

Willard  Bartlett,  J.  The  only  question  presented  by 
this  appeal  is  whether  the  surrogate  of  Washington  county 
was  right  in  holding  that  the  counsel  fees  and  expenses 
incurred  by  the  appellant  in  the  case  of  Middleworth  v.  Ord- 
loay  (191  N.  Y.  404)  were  not  proper  charges  against  the 
estate  of  the  decedent.  That  action  ^vas  brought  by  Sarah 
Middleworth  against  the  appellant  as  the  widow  and  adminis- 
tratrix of  James  M.  Ordway,  deceased,  and  against  his  heirs, 
to  compel  the  specific  performance  of  a  contract  between  Mr. 
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Ordway  and  the  father  of  the  plaintiff  whereby  Mr.  Ordway 
agreed  to  adopt  the  plaintiff  as  his  child  and  care  for  her  until 
she  should  arrive  at  the  age  of  eighteen,  when  she  should  be 
entitled  to  the  same  rights  in  his  property  as  though  she  was 
his  own  legitimate  offspring.  JWe  are  judicially  aware  that 
the  claim  of  the  plaintiff  in  this  action  was  contested  by  Mrs. 
Ordway,  both  individually  and  as  administratrix,  until  it  was 
finally  determined  adversely  to  her  in  this  court.J  In  her 
accounting  as  administratrix  she  asked  to  be  allowed  $2,580.93 
for  the  counsel  fees  and  expenses  of  this  litigation ;  but  the 
surrogate  held  that  the  expenditures  were  not  incurred  in  the 
interest  of  the  estate,  ^^  b\it  were  the  result  of  the  efforts  of 
the  defendant  to  divert  from  its  lawful  channel  the  descent 
and  distribution  of  the  property  of  the  decedent,  real  and 
personal."     For  this  reason  they  were  disallowed. 

If  the  finding  which  we  have  quoted  were  the  only  one 
on  the  subject  we  could  not  interfere  with  the  decree  of  the 
surrogate,  which  has  been  unanimously  affirmed  by  the 
Appellate  Division.  There  are  further  special  findings  of 
fact,  however,  in  reference  to  the  conduct  of  the  appellant 
in  defending  the  action  of  Middleworth  v.  Ordway^  which 
put  the  case  in  a  different  light,  and  these  special  findings 
must  control.  There  is  no  doubt  that  Mrs.  Ordway  was  made 
a  defendant  in  that  action  in  her  capacity  as  the  administra- 
trix of  her  husband.  Under  such  circumstances,  even  if  she 
had  been  served  WMth  nothing  more  than  tlie  summons,  it  was 
not  only  her  ri<ijht,  but  her  duty,  as  administratrix,  to  employ 
counsel  to  ascertain  the  nature  of  the  suit  and  advise  her  what 
course  it  was  proper  for  her  to  pursue  therein.  (See  Matter 
of  HiitcMson^  84  Hun,  563.)  One  of  the  special  findings  of 
the  surrogate  is  that  she  was  advised  by  counsel  that  it  was 
her  duty  as  administratrix  to  defend  the  action  and  that  in 
pursuance  to  this  advice  and  in  reliance  upon  it  she  retained 
the  two  gentlemen  to  whom  the  largest  counsel  fees  were 
paid.  He  further  finds  that  the  items  which  he  disallowed 
for  the  services  and  expenses  in  the  Middleworth  case  were 
reasonable  in  nature  and  amount,  and  that  the  administratrix 
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lierself  rendered  all  the  services  she  was  physically  and  men- 
tally capable  of  performing.  The  reason  which  actuated  the 
surrogate  and  the  learned  Appellate  Division  in  disallowing 
these  items  was  that  the  suit  by  Mrs.  Middleworth  was  really 
defended  by  Mrs.  Ordway  solely  for  her  own  benefit,  and  not 
for  the  benefit  of  the  estate  of  her  husband.  "  No  outcome 
of  that  suit,"  said  Mr.  Justice  Chester  in  the  Appellate 
Division,  "  would  in  any  wise  affect  the  amount  of  the  estate, 
but  it  would  only  determine  whether  the  estate  should  go  to 
Mrs.  Middleworth  or  to  her,  or  what  proix>rtion  of  it  should 
go  to  each." 

This  is  undoubtedly  true,  and  when  the  character  of  Mrs. 
Middle wortli's  suit  had  so  far  developed  as  to  make  it  mani- 
fest that  it  was  not  necessary  to  defend  the  same  in  the  inter- 
ests of  the  estate,  it  became  equally  plain  that  the  estate 
should  not  be  put  to  any  further  expense  in  conducting  the 
defense.  In  brief,  Mrs.  Ordway  was  entitled  to  employ 
counsel  and  pay  them  out  of  the  funds  of  the  estate  up  to  the 
time  when  in  the  exercise  of  due  dilligence  it  was  ascertained, 
or  should  have  been  ascertained,  that  the  interests  of  the  estate 
called  for  no  further  protection.  All  liability  that  she  incurred 
to  counsel  after  that  time  must  be  regarded  as  having  accrued 
against  her  individually  and  not  as  administratrix. 

This  view  renders  it  necessary  to  reverse  the  order  of  the 
Appellate  Division  so  far  as  it  affirms  the  action  of  the  surro- 
gate in  wholly  disallowing  the  items  in  the  supplemental 
account  for  expenses  incurred  in  the  defense  of  the  Middle^ 
worth  case,  and  to  remit  the  proceedings  to  the  Surrogate's 
Court  of  Washington  county  for  an  apportionment  of  such 
expenditures  so  that  the  administratrix  may  be  allowed  such 
counsel  fees  and  disbursements  as  were  incurred  prior  to  the 
time  when  any  further  defense  in  the  interest  of  the  estate 
became  manifestly  unnecessary. 

CuLLEN,  Ch.  J.,  Edward  T.  Bartlett,  Haight,  Vann, 
HiscooK  and  Chase,  JJ.,  concur. 

Ordered  accordingly. 
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William  H.  Darcy,  Respondent,  -y.  The  Brooklyn  and 
New  York  Ferry  Company,  Defendant,  and  Joseph  J. 
O'DoNOHUE,  Jr.,  et  al..  Appellants. 

Oorporations  —  assets  may  not  be   distributed  to   shareholders 
without  notice  to  creditors  —  liability  of  directors. 

The  assets  of  a  corporatioa  constitute  a  trust  fund  for  the  payment  of  its 
debts.  A  creditor  cannot  be  deprived  of  his  equitable  lien  thereon  by 
an  agreement  between  the  corporation  and  a  transferee  of  the  property 
that  the  latter  shall  assume  and  pay  all  the  corpomte  debts.  The  con- 
sent of  the  creditor  to  accept  the  substituted  debtor  is  essential  to  make 
such  an  agreement  valid  as  against  him. 

It  is  a  violation  of  duty,  under  subdivision  2  of  section  1781  of  the  Code 
of  Civil  Procedure,  on  the  part  of  the  directors  of  a  corporation  to  divest 
it  of  all  its  property  without  affording  a  reasonable  opportunity  to  its 
creditors  to  present  and  enforce  their  claims  before  the  transfer  shall 
become  effective,  and  such  action  renders  the  directors  liable  for  the 
amount  of  a  claim  established  against  a  corporation  as  liaving  accrued 
before  the  transfer. 

The  motives  which  induce  such  an  omission  by  the  directora  are  immaterial. 
Their  omission  to  make  adequate  provision  for  the  protection  of  the 
creditors  is  proof  of  their  dereliction  and  good  faith  constitutes  no 
defense.    Stokes  v.  Stokes,  28  App.  Div.  552,  distinguished. 

Darey  v.  Brooklyn  d;  K  T,  Fe^-ry  Co.,  127  App.  Div.  167,  affirmed. 

(Argued  June  17,  1909;  decided  October  19,  1909.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  tlie 
Supreme  Court  in  the  second  judicial  department,  entered 
June  18,  1908,  aifirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  DelahunUj  for  appellants.  The  defendants,  as  direct- 
ors of  the  old  company,  had  a  right  to  transfer  its  property  to 
the  new  corporation,  at  the  request  of  11.  B.  Ilollins  &  Co., 
who  owned  substantially  all  the  stock  in  the  old  company. 
(2  Morawetz  on  Corp.  [2d  ed.]  §§  785,  700,  795,  799 ;  //.  \& 
G.  iT.  Co.  V.  //.  i&  TT.  iT.  Co,,  127  N.  Y.  252 ;  Elyea  v.  L. 
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*S'.  J/:  Co.,  1«9  N.  Y.  33 ;  Cole  v.  X.  T,  Co.,  133  X.  Y.  101 ; 

Grafuii/i  V.  li.  R.  Co.,  102  U.  S.  14S.)  If  the  defendants,  as 
directors,  coininitted  an  error  of  judgment,  or  made  an  inno- 
cent mistake  in  making  this  transfer,  they  are  not  liable  to 
tlie  plaintiff.  (Jlorawetz  on  Corp.  §  553;  Sijmmes  v.  U.  T. 
Co.,  60  Fed.  Rep.  830 ;  Cook  on  Corp.  §§  6S2,  703 ;  Vmi 
Dyke  v.  McQwule,  80  X.  Y.  38;  Ilnn  v.  Cary,  82  X.  Y. 
65;  Leslie  v.  Lorillanl,  110  X.  Y-  519.)  The  plaintiff,  in 
order  to  render  the  defendants  liable  for  the  payment  of  his 
judgment,  because  of  their  acts  in  making  the  transfer,  was 
obliged  to  show  fraud  on  their  part.  (Cook  on  Corp.  614; 
Wilson  V.  Stevens,  129  Ala.  030.)  The  defendants  were  not 
liable  for  alleged  misconduct  under  section  1781  of  the  Code 
of  Civil  Procedure.  {Ilalpin  v.  M.  B.  Co.,  20  App.  Div. 
583;  Stokes  v.  Stokes,  23  App.  Div.  552;  Ilurd  v.  X.  Y,  <& 
C.  S.  L.  Co.,  107  X.  Y.  89;  Bartleti  v.  Dreio,  57  X.  Y. 
587.) 

James  C.  Cropsey  and  Rufus  O.  Catlin  for  respondent. 
Tlie  property  of  a  corporation  constitutes  a  trust  fund  for  the 
payment  of  its  debts,  and  the  creditors  thereof  have  an  equi- 
table lien  thereon  and  the  right  to  priority  of  payment  over 
any  stockholder.  {Bartlett  v.  Drew,  57  X.  Y.  5S7;  Hast- 
ings V.  Drew,  70  X.  Y.  9  ;  Cole  v.  M.  I.  Co.,  135  X.  Y. 
104:;  nurd  v.  K  T.  cfe  C.  S.  Z.  Co.,  107  X.  Y.  89;  Stiefel 
V.  N.  Y.  Hr.  Co.,  14  App.  Div.  371 ;  Lopez  v.  M.  ik  F.  Nat. 
Bank,  18  App.  Div.  427 ;  Ward  v.  C.  T.  Co.,  117  App.  Div. 
130.)  The  acts  of  the  individual  defendants,  while  acting  in 
their  capacity  as  director  of  the  Brooklyn  and  Xew  York 
Ferry  Company  in  authorizing  tlie  sale  and  transfer  of  all  its 
property  and  assets  to  a  third  party,  and  directing  the  pro- 
ceeds of  such  sale  to  be  paid  directly  to  the  stockholders  of 
the  company,  without  making  any  provision  for  the  payment 
of  its  debts  except  by  obtaining  the  agreement  of  a  third 
party  to  assume  the  same,  was  a  violation  of  their  duties  to 
the  plaintiff,  rendering  them  liable  for  the  amount  of  his 
judgments  against  the  company.      {Cole  v.  M.  I.  Co.,  133 
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N.  Y.  164 ;  Tlurd  v.  J}^.  Y.  cfe  C.  S.  Z.  Co.,  167  N.  Y.  89  ; 
Halpin  V,  M.  B.  Co,,  20  App.  Div.  583  ;  Bosworth  v.  Allen, 
168  N.  Y.  157.)  Proof  of  actual  fraud  on  the  part  of  the 
directors  was  not  essential  to  entitle  the  plaintiff  to  recover. 
(Code  Civ.  Pro.  §§  1781,  1782  ;  Williams  v.  W.  U.  Tel.  Co., 
9  Abb.  [N.  C]  419 ;  Gllhert  v.  Fiwh,  173  N.  Y,  455 ; 
McGlure  v.  Lato,  161  N.  Y.  78.) 

Willard  Bartlett,  J.  On  November  15, 1900,  the  plain- 
tiflE  duly  recovered  a  judgment  against  the  Brooklyn  and  New 
York  Ferry  Company  upon  a  cause  of  action  which  had 
accrued  on  the  2nd  day  of  July,  1897.  The  execution  upon 
this  judgment  was  returned  unsatisfied.  The  plaintiff  found 
himself  unable  to  enforce  it  because  the  defendant  corpora- 
tion, on  the  22nd  of  August,  1898,  had  through  its  board  of 
directors  assumed  to  sell,  assign  and  transfer  the  entire  cor- 
porate property  to  another  corporation  known  as  the  Brook- 
lyn Ferry  Company  of  New  York  for  six  millions  of  dollars. 
The  present  suit  was  instituted  on  the  theory  that  the  direct- 
ors had  violated  their  duties  in  making  the  transfer  in  the 
manner  in  which  they  made  it  and  hence  could  be  compelled 
to  satisfy  the  plaintiff's  claim. 

The  consideration  for  the  transfer  did  not  pass  from  the 
purchasing  corporation  to  the  Brooklyn  and  New  York  Ferry 
Company  or  its  directors,  but  was  turned  over  directly  to  the 
stockholders  of  the  selling  corporation  and  distributed  among 
them.  The  Brooklyn  and  New  York  Ferry  Company  there- 
upon immediately  ceased  doing  business,  having  thus  parted 
with  all  its  franchises,  although  no  proceedings  were  ever 
taken  to  effect  a  dissolution  of  the  corporation  according  to 
law.  No  notice  of  the  transfer  was  given  to  creditors  nor 
was  any  property  retained  by  the  dii'cctors  with  which  to 
meet  the  plaintiff's  claim  or  any  other  indebtedness  which 
might  legally  be  established  against  the  corporation.  At  the 
time  of  the  transfer,  however,  the  purchasing  corporation  did 
agree  to  assume  all  the  then  existing  debts  and  liabilities  of 
the  selling  corporation.     This  agreement  was  the  sole  pro- 
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vifiion  made  by  the  directors  for  the  payment  of  the  creditors 
of  the  corporation  which  they  represented. 

The  narrative  of  the  transaction  leaves  no  donbt  that  what 
the  directors  of  the  Brooklyn  and  New  York  Ferry  Company 
sought  to  bring  about  was  a  voluntary  dissolution  of  the  cor- 
poration and  the  distribution  of  its  assets  without  taking  the 
steps  to  that  end  which  are  prescribed  by  law.  Notwith- 
standing their  failure  to  proceed  under  the  statu te,  they  con- 
tend that  a  creditor  of  a  corporation  has  no  standing  to 
compel  them  to  pay  a  claim  of  which  they  were  ignorant  at 
the  time  of  the  transfer  of  tlie  corporate  property,  in  the 
absence  of  proof  of  actual  fraud  on  their  part.  It  is  true  that 
there  is  no  allegation  or  finding  of  fraud  ;  but  there  is  evi- 
dence that  the  officers  of  the  company  had  knowledge  of  the 
injury  to  the  plaintiff  which  was  the  basis  of  his  claim.  The 
liability  of  the  directors  is  predicated  not  on  the  ground  that 
their  action  in  making  the  transfer  was  fraudulent  but  upon 
the  proposition  that  it  is  a  violation  of  duty  on  the  part  of 
the  directors  of  a  corporation  to  divest  it  of  all  its  property 
without  affording  a  reasonable  opportunity  to  its  creditors  to 
present  and  enforce  their  claims  before  the  transfer  shall 
become  effective. 

This  is  the  proposition  involved  in  the  judgment  in  this 
case  which  we  are  asked  to  reverse.  We  think  it  is  sound  in 
law  and  should  be  upheld. 

There  is  express  statutory  authority  for  the  maintenance  of 
an  action  by  a  creditor  of  a  corporation  against  its  directors 
to  compel  them  to  pay  the  value  of  any  property  which  they 
have  transferred  to  others  by  a  violation  of  their  duties. 
(Code  Civ.  Proc.  §§  1781,  1782,  substantially  re-enacted  in 
1909  as  sections  90  and  91  of  the  General  Corporation  Law.) 
The  assets  of  a  corporation  constitute  a  trust  fund  for  the 
payment  of  its  debts.  {Bartlett  v.  Drew^  57  N.  Y.  587.)  A 
creditor  cannot  be  deprived  of  his  equitable  lien  thereon  by 
an  agreement  between  the  corporation  and  a  transferee  of  the 
property  that  the  latter  shall  assume  and  pay  all  the  corporate 
debts.    The  consent  of  the  creditor  to  accept  the  substituted 
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debtor  is  essential  to  make  such  an  agreement  valid  as  against 
liiin.  Hence  the  fact  that  the  Brooklyn  Ferry  Company  of 
New  York  agreed  with  tlie  Brooklyn  and  New  York  Ferry 
Company  to  assume  all  the  debts  of  the  latter  did  not  justify 
the  directors  of  the  selling  corporation  in  disposing  of  its 
assets  without  making  some  other  provision  for  the  payment 
of  its  creditors.  The  plaintiff  was  left  in  the  position  of  the 
creditor  so  aptly  described  by  "Werner,  J.,  in  Surd  v.  iVl  Y. 
<k  a  Steam  Laundry  Co.  (167  N.  Y.  89,  95) :  «  When  he 
demands  payment  of  his  claim,  he  is  referred  to  the  empty 
shell  which  is  all  that  is  left  of  the  live  corporation  whose 
tangible  assets  constituted  a  trust  fund  for  the  payment  of  his 
at  the  time  of  its  creation." 

It  is  not  necessary  to  determine  precisely  what  the  directors 
of  a  corporation  must  do  in  order  to  protect  themselves  against 
liability  when  they  undertake  to  divest  it  of  all  its  property 
and  practically  dissolve  it  without  taking  the  proceedings  for 
a  voluntary  dissolution  which  are  prescribed  by  law.  For  the 
purposes  of  the  present  case  it  is  enough  to  say  that  they  were 
bound  to  give  some  notice  to  creditors  of  the  proposed  trans- 
fer, and  they  gave  none  whatever.  We  think  that  their  fail- 
ure to  do  so  was  "a  violation  of  tlieir  duties"  under  subdivi 
sion  2  of  section  1781  of  the  Code  of  Civil  Procedure  and 
rendered  tiiem  liable  to  the  plaintiff  for  the  amount  of  the 
claim  which  he  established  against  the  corporation  as  having 
accrued  before  the  transfer.  The  motives  which  induced  the 
omission  are  immaterial.  The  entire  assets  could  not  lawfully 
be  set  over  by  the  selling  corporation  to  the  purchasing  cor- 
poration until  some  sort  of  opportunity  had  been  given  to  the 
creditors  of  the  latter  to  present  and  enforce  their  claims.  The 
neglect  to  afford  this  opportunity  is  what  constituted  a  viola- 
tion of  the  directors'  duties,  and  it  matters  not  that  they  may 
have  supposed  they  were  not  required  to  do  any  more  than 
they  did  for  the  protection  of  creditors.  The  case  is  quite 
different  from  Stokes  v.  Stokes  (23  App.  Div.  552),  relied 
upon  by  the  appellants.  That  was  an  action  under  the  first 
subdivision  of  section  1781  of  the  Code  of  Civil  Procedure 
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and  was  based  upon  a  charge  of  official  misconduct  against  the 
directors  of  a  corporation.  There  it  was  held  that  in  view 
of  the  character  of  tlie  action  it  was  necessary  to  show  some- 
thing more  than  the  mere  impropriety  or  unlawfulness  of  the 
acts  charged.  Here,  however,  we  have  an  action  under  tlie 
second  subdivision  of  section  1781  founded  simply  upon  a  viola- 
tion of  duty  on  the  part  of  the  directors  of  the  defendant  corpo- 
ration. Their  omission  to  make  adequate  provision  for  the  pro- 
tection of  tlie  creditors  was  proof  of  their  dereliction  and  good 
faith  constitutes  no  defense.  Indeed,  business  men  have  little 
cause  for  complaint  when,  as  in  tliis  case,  they  find  themselves 
in  trouble  because  they  have  attempted  to  accomplish  privately 
what  tlie  law  contemplates  shall  only  be  accomplished  pub- 
licly, namely,  the  voluntary  dissolution  of  a  corporation.  The 
judgment  enforces  a  sound  lesson  in  business  morals  and 
should  be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  Edward  T.  Bartlett,  Werner,  Hiscock 
and  Chase,  JJ.,  concur ;  Gray,  J.,  absent. 

Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Respondent,  v, 

Meyer  Washor,  Appellant. 

Grimes— removal  of  indictment  to  Supreme  Court  — jurisdiction 
—  court  may  determine  whether  witness  of  sufficient  intelligence 
to  be  sworn. 

The  Supreme  Ck>urt  is  a  court  of  general  jurisdiction  and  is  presumed  to 
have  acted  within  such  jurisdiction  in  trying  an  indictment,  and  where 
a  defendant  submits  without  protest  to  its  jurisdiction,  he  cannot 
thereafter  claim  that  an  indictment  agafnst  him  was  improperly  removed 
to  such  court  frem  the  Court  of  General  Sessions  of  the  city  and  county 
of  New  York. 

There  is  no  rule  by  which  the  extent  of  the  intelligence  of  an  adult  who 
is  called  as  a  witness  can  be  measured.  It  must  necessarily  be  left  to 
the  good  judgment  of  the  trial  court  to  determine  whether  such  a  wit- 
ness offered  by  a  party  to  an  action  shall  be  sworn.  The  determina- 
tion of  the  trial  court  should  bo  sustained  particularly  where  the  testi- 
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monj  is  received  and  the  weight  to  be  given  to  it  is  left  to  the  jury, 
unless  there  is  a  clear  abuse  of  discretionary  power. 

A  boy  fifteen  years  old  was  called  by  the  People  and  sworn  without  objec- 
tion. At  the  dose  of  the  evidence,  defendant's  counsel  moved  to  strike 
out  his  testimony  on  grounds  based  wholly  on  his  negative  answers  to 
leading  questions  on  cross-examination  relative  to  his  understanding 
of  the  nature  of  an  oath  and  what  would  be  done  with  him  if  he  swore 
falsely,  which  motion  was  denied.  Hisld,  no  error  of  law  was  committed 
and  the  jury  were  the  proper  judges  of  the  weight  to  be  given  the 
testimony  of  the  witness. 

J^ple  V.  Washor,  182  App.  Div.  924,  affirmed. 

(Submitted  June  17,  1909;  decided  October  19,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
7,  1909,  which  affirmed  a  judgment  rendered  at  a  Trial  Term 
upon  a  verdict  convicting  the  defendant  of  the  crime  of 
assault  in  the  third  degree. 

Tlie  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Aaron  J.  Levy  for  appellant.  The  Supreme  Court  did 
not  acquire  jurisdiction  over  the  defendant,  since  the  indict- 
ment against  him  was  not  lawfully  removed  from  the  Court 
of  Geneml  Sessions.  {People  v.  Baker ^  3  Parker,  181 ;  Peo- 
ple V.  Jewettj  3  Wend.  313  ;  People  v.  McCraney^  21  IIow. 
Pr.  149 ;  People  v.  Jone%^  79  N.  Y.  45.)  The  trial  court 
erred  in  denying  defendant's  motion  to  strike  from  the  record 
the  testimony  of  Abraham  Ruskin  after  it  was  ascertained 
that  he  did  not  apprehend  the  nature  of  an  oath.  (Code 
Crim.  Pro.  §§  845-850;  2  Taylor  on  Ev.  1175  ;  Jackson  v. 
Oridley^  18  Johns.  98;  Butts  v.  Swartwood,  2  Cow.  431; 
People  V.  Matteson^  2  Cow.  433 ;  Omiclmnd  v.  Barker^ 
Willes,  549 ;  Denn  v.  Yan  Cleve^  2  So.  Hep.  652 ;  QueeriUs 
Casey  2  B.  &  B.  284 ;  Curtis  v.  /Stro7ig^  4  Day,  53 ;  Wigmore 
on  Ev.  §  1815  ;  Tyler  on  Oaths,  12;  People  v.  J/lvVa/;-,.  21 
Wend.  608  ;  People  v.  Limey,  79  Hun,  23 ;  Carter  v.  Statey 
63  Ala.  52 ;  Wheeler  v.  United  States^  159  U.  S.  523.) 

William  Tr avers  Jerome,  District  Attmmey  {Robert  8, 
Johnstone  oi  (So\\\\%^\  ioY  respondent.     The  Supreme  Court 
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has  general  jurisdiction  in  law  and  equity  (N.  Y.  Const,  art. 
6,  §  1),  and  hence  the  presumption  is  that  it  acted  in  accord- 
ance with  the  rules  of  practice  governing  it,  and  did  not  act 
until  every  prerequisite  prescribed  by  the  law  had  been  com- 
plied witli.  It  is  also  to  be  presumed  that  its  powers  had  been 
properly  invoked  in  a  suitable  or  proper  manner.  {Steinhardt 
V.  Baker^  163  N.  Y.  410.)  Inasmuch  as  the  defendant  sub- 
mitted without  protest  to  the  jurisdiction  of  the  court  he  must 
be  deemed  to  have  waived  any  defects  in  the  procedure  — 
assuming  for  the  purpose  of  the  argument  tliat  any  there 
were  —  by  which  the  Supreme  Court  obtained  jurisdiction  of 
the  case.  {People  v.  Ilall^  169  N.  Y.  184 ;  People  v.  Tower^ 
10  K  Y.  Cr.  Eep.  95 ;  135  N.  Y.  457;  People  ex  rel.  Weick 
V.  Warden^  117  App.  Div.  154 ;  Plerson  v.  People^  79  N.  Y. 
424 ;  People  v.  WinnesSy  3  N.  Y.  Crim.  Rep.  89 ;  People  v. 
Osterhouty  34  Hun,  260 ;  People  v.  Guidici,  100  N.  Y.  503 ; 
People  V.  Cignarale^  110  N.  Y.  23 ;  People  v.  Carter^  88 
Hun,  304;  People  v.  Wheeler^  79  App.  Div.  396.)  There 
was  no  error  in  refusing  to  strike  out  the  testimony  of  Abraham 
Euskin.    (Wigmore  on  Ev.  §  1819.) 

Chase,  J.  The  defendant  was  indicted  by  a  grand  jury 
drawn  for  and  lield  at  a  term  of  the  Court  of  General  Ses- 
sions of  the  city  and  county  of  New  York.  He  was  tried  in 
the  Supreme  Court,  New  York  county,  and  found  guilty  of 
the  crime  of  assault  in  tlie  third  degree.  On  an  appeal  to  the 
Appellate  Division  from  a  judgment  of  conviction  it  was 
unanimously  affirmed ;  consequently  the  only  questions  for 
consideration  in  this  court  are  questions  of  law. 

The  defendant  urges  that  the  indictment  was  irregularly 
and  unlawfully  removed  to  the  Supreme  Court  for  trial.  The 
record  before  us  states  tliat  "The  appellant  Avas  arraigned 
upon  the  said  indictment  in  the  Court  of  General  Sessions  and 
pleaded  not  guilty.  The  indictment  was  thereafter  duly 
transferred  to  tlie  Supreme  Court  for  trial."  It  does  not  dis- 
close the  steps  taken  to  duly  transfer  the  indictment  from  the 
General  Sessions  to  the  Supreme  Court. 
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It  does  not  appear,  therefore,  whether  it  was  transferred  by 
an  order  of  the  General  Sessions  or  of  tlie  Supreme  Court,  or 
upon  whose  application  it  was  so  transferred,  or  wliether  by 
consent  or  with  or  without  notice,  or  by  what  form  of  order 
or  procedure. 

The  Supremo  Court  has  power  expressly  conferred  by  stat- 
ute "  to  try  any  indictment  found  in  any  county  court,  or  the 
court  of  general  sessions  of  the  city  and  county  of  New  York 
which  has  been  sent  by  order  of  the  county  court  or  general 
sessions  to  and  received  of  the  supreme  court,  or  which  has 
been  removed  from  any  court  into  the  supreme  court  if,  in 
the  opinion  of  that  court,  it  is  proper  to  be  tried  therein.*' 
(Code  Criminal  Procedure,  sec.  22,  sub.  4.) 

It  is  a  court  of  general  jurisdiction  (State  Constitution,  art: 
6,  sec.  1),  and  it  is  presumed  to  liave  acted  within  such  jurisdic- 
tion in  trying  the  indictment.  {Sinith  v.  People^  47  N.  Y. 
330 ;  SUinhardt  v.  Balcer,  163  N.  Y.  410-417.) 

If  the  defendant  desired  to  raise  any  question  relating  to 
the  transfer  of  the  indictment  for  trial,  it  was  his  duty  to 
affirmatively  show  the  facts  on  which  to  make  his  claim.  He 
should  have  asserted  his  claim  by  calling  it  to  the  attention  of 
the  court  at  the  first  opportunity.  This  he  did  not  do.  There 
is  nothing  now  before  the  cour£  to  establish  the  defendant's 
contention,  and  even  if  tlie  statements  in  the  defendant's  brief 
are  conceded,  the  defendant's  claim  has  been  waived  by  fail- 
ure to  assert  the  claim  at  the  trial.  {People  v.  ITall^  169 
.N.  Y.  184;  Leighton  v.  People,  88  K  Y.  117;  People  v. 
Weichers,  179  N.  Y.  459 ;  People  v.  Iluffhes,  137  N.  Y.  29 ; 
People  V.  Huson,  187  K.  Y.  97.) 

Where  a  defendant  submits  without  protest  to  the  jurisdic- 
tion of  the  Supreme  Court  to  try  an  indictment  against  him, 
he  cannot  thereafter  claim  that  it  was  improperly  removed  to 
such  court  from  the  Court  of  General  Sessions  of  the  city 
and  county  of  New  York.     {People  v.  Ilall^  supra.) 

The  defendant  also  insists  that  error  was  committed  by  the 
tiial  court  in  refusing  to  strike  out  the  testimony  of  the  wit- 
ness W.    W.  was  a  school  boy  fifteen  years  old.    He  was 
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called  as  a  witness  by  the  People  and  sworn  without  objec- 
tion. After  his  direct  examination  had  been  finished  and 
daring  his  cross-examination  he  was  asked  whether  he  under- 
stood the  nature  of  an  oath  and  answered  "  No,"  and  lie  made 
a  similar  answer  to  a  question  as  to  his  knowledge  of  what 
would  be  done  to  him  if  he  swore  to  something  that  was  not 
true.  He  had  just  previously  and  also  during  his  cross- 
examination  testified  that  he  knew  what  the  punishment  is 
for  swearing  falsely  and  that  he  knew  what  perjury  means. 
After  the  witness  had  responded  to  said  leading  questions  the 
counsel  for  the  defendant  said :  "  I  respectfully  submit  that  he 
is  not  qualified  to  testify."  The  court  said :  "  Complete  your 
cross-examination."  No  other  motion  or  ruling  was  made 
and  no  exception  taken.  The  cross-examination  was  com- 
pleted, but  no  further  reference  was  made  in  any  way  to  the 
witness  W.  until  the  close  of  the  evidence.  When  the  case 
was  about  to  be  submitted  to  the  jury  the  defendant's  counsel 
asked  to  strike  from  the  record  the  testimony  of  W.  "  Upon 
the  ground  that  it  does  not  come  within  the  provisions  of  the 
Code  of  Criminal  Procedure  authorizing  the  reception  of  such 
evidence  and  its  consideration  by  the  jury,  particularly  on 
the  ground  that  the  witness  testifies  that  he  did  not  under- 
stand the  nature  of  an  oath."  The  motion  was  denied  and 
tho  defendant  excepted. 

In  his  charge  to  the  jury  the  trial  judge  said  :  "  Now,  as  to 
the  boy's  testimony  —  the  boy  says  that  he  did  not  underetand 
the  nature  of  an  oath.  Of  course,  gentlemen,  you  have  to 
take  into  consideration  the  boy,  his  nationality,  language  and 
the  grade  of  intelligence  that  he  manifested.  While,  of  course, 
tlie  law  expects  that  every  one  should  understand  the  nature 
of  an  oath,  yet  it  is  a  question  for  you  to  determine,  consider- 
ing the  questions  propounded  to  the  boy,  whether  or  not  the 
boy  clearly  understood  the  questions  presented  to  him  or  not. 
At  all  events  if  the  case  rested  upon  tlie  boy's  testimony 
unsupported  or  uncorroborated,  I  should  not  allow  it  to  go  to 
the  jury,  because  I  do  not  think  it  would  be  safe  for  any  man's 
conviction  to  stand  upon  such  testimony  uncorroborated  or 
unsupported." 
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Tlie  witness  was  in  fact  sworn.  It  appears  from  the  record 
of  his  testimony  that  he  was  an  intelHgent  school  hoy.  Appar- 
ently it  did  not  occnr  to  any  one  that  he  should  not  be  sworn. 
It  was  not  until  after  damaging  testimony  had  been  given 
against  the  defendant  and  the  cross-examination  had  proceeded 
for  some  time  that  the  subject  of  the  witness'  knowledge  of 
the  obligation  of  an  oath  was  considered.  It  was  an  after- 
thought and  the  motion  to  strike  sucli  testimony  from  the 
record  stands  wholly  upon  the  negative  answers  to  said  two 
leading  questions  in  entire  disregard  of  other  testimony  and 
the  general  intelligence  of  the  witness  shown  by  his  testimony 
as  a  whole.  Some  further  questions  to  the  witness  by  the 
court  would  doubtless  have  avoided  all  contention  relating  to 
that  subject  on  the  appeal.  The  court,  however,  may  have 
assumed  from  the  failure  of  the  counsel  for  the  defendant  to 
allude  to  the  subject  of  tlie  witness'  knowledge  of  the  obli- 
gations of  an  oath,  after  his  first  suggestion  about  it  during 
the  cross-examination,  until  after  the  evidence  was  closed,  that 
lie  had  abandoned  all  claim  relating  to  that  subject. 

When  in  any  criminal  proceeding  a  cliild  actually  or  appar- 
ently under  the  age  of  twelve  years  is  offered  as  a  witness, 
and  in  the  opinion  of  the  court  sucli  child  does  not  undei*stand 
the  nature  of  an  oath,  the  evidence  may  be  received  "  though 
not  given  under  oath  if,  in  the  opinion  of  the  court  or  magis- 
trate such  child  is  possessed  of  sufficient  intelligence  to  justify 
the  reception  of  the  evidence.  But  no  person  shall  be  held  or 
convicted  of  an  offense  upon  such  testimony  unsupported  by 
other  evidence."     (Code  Criminal  Procedure,  section  392.) 

The  witness  W.  was  not  actually  or  apparently  under  the 
age  of  twelve  years,  neither  docs  he  appear  to  have  been  of 
weak  intellect.  The  court  in  denying  the  motion  to  strike 
out  his  testimony  determined  that  he,  at  least,  had  some  con- 
ception of  the  solemnity  and  obligations  of  an  oath  and  the 
consequences  of  false  swearing. 

There  is  no  rule  by  which  the  extent  of  the  intelligence  of 
an  adult  who  is  called  as  a  witness  can  be  measured.  It  must 
necessarily  be  left  to  the  good  judgment  of  the  trial  court  to 
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determine  whether  such  a  witness  offered  by  a  party  to  an 
action  shall  be  sworn.  The  determination  of  the  trial  court 
should  be  sustained  particularly  where  the  testimony  is 
received  and  the  weight  to  be  given  to  it  is  left  to  the  jury, 
unless  there  is  a  clear  abuse  of  discretionary  power. 

No  error  of  law  was  committed  in  the  conclusion  of  the 
court  relating  to  that  subject  in  this  case,  and  the  jury  were 
the  proper  judges  of  the  weight  to  be  given  to  the  testimony 
of  such  witness. 

It  is  unnecessary  to  discuss  in  this  opinion  the  other  con- 
tentions of  the  defendant,  as  his  rights  were  not  erroneously 
affected  by  the  rulings  of  which  he  complains. 

Tlie  judgment  of  conviction  should  be  affirmed. 

CuLLEN,  Cli.  J.,  Edward  T.  Bartlett,  Werner,  "Willard 
Bartlett,  IIisoock  and  Chase,  JJ.,  concur ;  Gray,  J.,  absent. 

Judgment  of  conviction  affirmed. 


Isaac  G.  Johnson  &  Co.,  Respondent,  -y.  Elizabeth  J.  Cox 
et  al.,  Appellants,  Impleaded  with  Another. 

Streets  and  highways  —  when  public  street,  actually  opened  and 
in  use,  deemed  to  be  closed  under  ordinance  opening  new  street 
in  place  thereof  —  when*  easement  in  old  street  not  eztingxiished 
by  opening  of  new  street. 

The  iutent  of  section  2  of  chapter  1006  of  the  Laws  of  1895,  which  pro- 
vides for  closing  streets  in  certain  cities,  is  that  a  street  actually  open 
and  in  public  use  shall  so  continue  until  the  new  street  which  is  to  take 
its  place  shall  be  physically  opened  and  capable  of  such  use;  hence, 
owners  of  a  street  or  roadbed  in  a  city,  where  such  statute  is  in  force, 
may  be  rcstniiued  from  closing  or  fencing  the  street  or  roadbed  in  front 
of  their  premises  until  such  time  as  a  new  street  shall  be  opened  to 
take  its  place. 

The  premises  of  the  parties  abut  upon  a  road  which  has  been  in  use  for 
many  years.  In  a  partition  deed  by  their  predecessors  in  title  this  road 
was  laid  out  on  a  map  accompanying  the  deed  of  the  premises,  and 
made  a  part  of  it.  The  road  was  used  by  the  tenants  in  common  of  the 
property  prior  to  the  partition  deed  and  subsequent  to  the  deed  has 
been  so  used  by  their  successors  in  interest.  Held,  that  the  plaintiff  and 
the  defendants,  through  their  respective  predecessors  in  interest,  being 
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grantees  in  the  same  partition  deed,  each  received  the  grant  of  a  private 
easement,  which  can  only  be  acquired  by  a  third  party  under  condemna - 
tion  proceedings,  or  a  conveyance  ;  that  the  easement  so  obtained  is  not 
extinguished  by  the  laying  out  of  the  new  street  and  the  discontinuing 
the  old  one,  and  that  one  of  the  owners  under  the  partition  deed  is  enti- 
tled to  enjoin  other  owners  taking  title  thereby  from  inclosing  or  fencing 
in  the  land  which  forms  a  part  of  such  roadbed  in  front  of  their 
property. 
Johfison  db  Go.  v.  Cox,  124  App.  Div.  924,  affirmed. 

(Argued  June  17,  1909;  decided  October  19,  1909.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
5,  1908,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  tlie  action  and  the  facts,  so  far  as  material| 
are  stated  in  the  opinion. 

Philo  P.  Safford  for  appellants.  The  findings  of  fact  pre- 
sent a  case  which  comes  exactly  under  the  operation  of  the 
statute  providing  for  discontinuing  and  closing  streets,  ave- 
nues, roads,  highways,  alleys,  lanes  and  thoroughfares  in  cities 
of  more  than  1,250,000  inhabitants.  (L.  1895,  ch.  1006.)  The 
meaning  of  "  opened  "  in  the  statute  must  be  taken  in  its  tech- 
nical sense.  (JT.  E.  Co.  v.  Newton^  21  N.  Y.  S.  R.  73 ;  Matter 
of  May  or  ^  eto.y  of  N.  Y.^  166  X.  Y.  495 ;  Matter  of  Mayor  y 
etc.,  95  App.  Div.  533;  119  App.  Div.  882.)  The  public 
easement  in  Old  Kingsbridge  road  merged  and  consequently 
extinguished  any  private  easement  that  may  have  been  pos- 
sessed by  the  plaintiff.  {Bailey  v.  Culver,  84  Mo.  531 ;  Klin- 
hall  v.  City  of  KenosJia,  4  Wis.  336  ;  ^[ercer  v.  P.  F.  W.  i& 
C.Jt.  i?.  Co.,  36  Penn.  St.  99 ;  Leonard  v.  Adaina,  119  Mass. 
366 ;  Webster  v.  City  of  Lowell,  142  Mass.  324.) 

John  J.  McKelvey  for  respondent.  The  easement  which 
the  respondent,  Isaac  G.  Johnson  &  Co.,  has  in  and  over  Old 
Kingsbridge  road  is  a  private  right  and  must  be  distinguished 
from  the  public  rights  incident  to  every  abutting  owner  on  a 
highway.     {Child  v.   Chappell,  9  N,  Y.  246 ;  Lampman  v. 
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iiig  to  the  defendants,  was  set  off  to  David  B.  Cox.  A  map 
was  prepared  to  accompany  this  deed,  and  made  a  part  of  it, 
upon  wliicli  the  portions  set  off  to  the  respective  parties  were 
shown,  and  the  same  were  bounded  and  described  in  the  par- 
tition deed  and  shown  on  the  partition  map  as  fronting  upon 
a  street  previously  laid  out  by  the  tenants  in  common  as  a 
road  for  the  use  of  the  property  so  conveyed  ;  tlie  road  so 
hiid  out  prior  to  the  partition  deed  was  used  as  a  road  by  the 
tenants  in  common,  and  was  subsequent  to  said  deed  so  used, 
and  has  been  ever  since  so  used,  and  is  now  being  used  as  a 
road  by  them  and  their  successors  in  interest.  It  is  found  that 
down  to  the  18th  day  of  November,  1895,  the  road  known  as 
tlie  "  Old  Kingsbridge  Road  "  was  shown  on  maps  of  the  street 
system  of  the  twenty-fourth  ward  of  the  city  of  New  York  as 
a  road  or  street  in  actual  physical  use  and  as  a  part  of  the  street 
system  of  said  ward  and  city;  that  on  or  about  the  18th  day 
of  November,  1895,  the  final  map  of  the  twenty-fourth  ward, 
section  twenty-two,  which  embraces  all  the  territory  in 
which  the  "  Old  Kingsbridge  Koad  "  is  located,  was  filed  and 
thereupon  and  by  virtue  of  the  filing  of  said-  map  said  "  Old 
Kingsbridge  Road"  as  previously  shown  upon  the  maps 
of  the  street  system  of  the  twenty-fourth  ward  of  the  city 
of  New  York  was  omitted  and  a  contiguous  street  laid 
out,  known  as  the  "  Spuy ten  Duy vil  Road."  It  is  found  as 
a  conclusion  of  law  that  the  "  Old  Kingsbridge  Road  "  as 
shown  upon  said  partition  map  was  and  is  a  street  actually 
open  and  in  public  use  within  tlie  meaning  of  the  terms  of 
section  2,  chapter  1006  of  the  Laws  of  1895. 

It  also  appears  that  proceedings  for  the  opening  of  a  street 
contiguous  to  and  substantially  parallel  in  certain  parts  to  the 
"  Old  Kingsbridge  Road,"  known  as  the  "Spuy  ten  Duy  vil 
Road,"  were  instituted  and  title  became  vested  in  the  city  of 
New  York  on  or  about  the  14th  day  of  January,  1898.  The 
proceedings  have  been  pending  ever  since  and  no  physical 
opening  of  the  "  Spuyten  Duy  vil  Road"  has  taken  place  and 
it  never  has  been  and  cannot  now  be  traveled.  After  this 
formal  opening  of  the  "  Spuyten  Dnyvil  Road,"  tlie  defend- 
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ants,  as  owners  of  the  fee  in  front  of  their  premises,  claimed 
that  this  fee  was  free  from  the  easement  of  right  of  way,  said 
to  be  vested  in  the  plaintiff,  npon  and  over  the  "Old  Kings- 
bridge  Road,"  and  threatened  to  close  up  the  roadbed  in 
front  of  defendants'  premises  by  taking  possession  thereof 
and  fencing  the  same  in  for  their  own  uses  and  purposes ;  they 
also  notified  the  plaintiff  in  writing  of  their  intention  so  to  do. 

The  defendants  claim  tlie  power  to  so  proceed  by  virtue  of 
the  Laws  of  1895  (Chap.  1006,  §  2),  entitled  "  An  act  to  pro- 
vide for  the  discontinuing  and  closing  streets,  avenues,  roads, 
highways,  alleys,  lanes  and  thoronglifares  in  cities  of  more 
than  one  million  two  hundred  and  fifty  thousand  inhabitants.'' 

An  application  was  made  to  the  Special  Term  by  the  plain- 
tiff for  an  injunction  pendente  lite  restraining  the  defendants 
from  fencing  in  the  "Old  Kingsbridge  Road  "in  front  of 
their  premises.  This  injunction  was  granted.  The  right  to 
the  preliminary  injunction  was  based  upon  the  provisions  of 
section  2  of  the  statute  already  cited  which  provide,  in  sub- 
stance, for  the  tiling  of  maps,  the  discontinuance  of  old  streets 
and  the  opening  of  new  streets.  The  section,  however,  makes 
an  exception  to  the  effect  that  in  all  cases  where  any  such 
street  to  be  closed  is,  at  the  time  of  the  filing  of  such  per- 
manent map  or  plan,  actually  open  and  in  public  use,  the  same 
shall  so  continue  until  the  new  street,  which  is  to  take  its 
place,  shall  be  opened. 

It  is  to  be  observed,  as  appears  by  the  judgment  of  the 
Special  Term  quoted  at  the  opening  of  this  opinion,  that  the 
court  not  only  sustained  the  right  of  the  plaintiff  to  an  injunc- 
tion until  the  "  Spuy ten  Duyvil  Road  "  should  be  physically 
opened  and  capable  of  public  use,  but  dealt  with  the  second 
and  important  question,  as  to  the  claim  of  the  plaintiff  that  it 
is  vested  with  an  easement  by  grant  which  gives  it  a  distinct 
right  of  way  out  and  over  the  "  Old  Kingsbridge  Road,"  of 
which  it  can  be  divested  only  by  grant  or  condemnation  ;  that 
this  right  came  to  the  plaintiff  through  the  partition  deed  and 
was  not  affected  by  the  street  opening  j>roceeding8,  which 
have  for  their  object  the  substitution  of  the  "  Spuyten  Duyvil 
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Boad "  for  the  "  Old  Kingsbridge  Road,"  when  it  is  opened 
"  and  capable  of  public  use." 

The  question  will  still  remain  after  the  "Spuyten  Duyvil 
Boad "  shall  have  been  duly  opened,  as  to  the  right  of  the 
defendants  to  fence  in  the  portion  of  the  "  Old  Kingsbridge 
Road  "  in  front  of  their  premises  without  acquiring,  by  pur- 
chase from  the  plaintiff,  its  easement  by  grant  to  use  that  and 
other  poi*tion6  of  the  abandoned  road. 

The  court  found  that  the  plaintiff  has  no  means  of  egress 
or  ingress  from  or  to  its  premises  except  over  the  "Old 
Kingsbridge  Road,"  and  that  it  is  essential  to  the  carrying  on 
of  its  business  to  have  free  and  unobstructed  use  of  the  road 
in  both  directions.  It  is  further  found  that  if  the  defend- 
ants are  permitted  to  take  possession  of  the  roadbed  and 
fence  it  in  as  threatened,  the  plaintiff  will  be  completely  shut 
off  and  obstructed  from  the  use  of  the  road  in  an  easterly 
direction  from  Kingsbridge,  unable  to  carry  on  the  necessary 
trucking  essential  to  the  conduct  of  its  business,  and  will  have 
no  method  of  egress  from  its  property  in  an  easterly  direc- 
tion. It  is  also  found  that  there  is  no  other  street  or  road 
leading  from  the  plaintiff's  premises  *in  an  easterly  direction 
which  is  open  and  available  for  use  except  the  "  Old  Kings- 
bridge  Road,"  and  the  plaintiff  will,  if  it  is  closed,  suffer  irre- 
parable harm  and  injury,  and  will  be  deprived  of  the  enjoy- 
ment of  the  easement  of  the  right  of  way  over  the  said  roal 
which  it  and  its  predecessors  in  title  have  heretofore  enjoyed 
and  which  is  appurtenant  to  the  premises  now  owned  by  the 
plaintiff.  It  is  further  found  in  this  connection  that  the  plain- 
tiff's business  consists  of  the  manufacture  of  steel  and  other 
metal  castings,  which  necessarily  involves  heavy  trucking. 

The  Special  Term  found  as  conclusions  of  law  that  by 
virtue  of  the  partition  deed  the  plaintiff  is  entitled  to  the 
easement  of  the  right  of  way  over  the  fee  of  the  "  Old 
Kingsbridge  Road  "  in  front  of  the  defendants'  premises ; 
that  this  easement  having  been  created  by  grant  could  not  be 
destroyed  by  the  closing  of  the  street  under  the  provisions  of 
the  Laws  of  1895  (Cliap.  1006) ;  that  the  «  Old  Kingsbridge 
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Road "  was  and  is  a  street  actually  open  and  in  public  use 
within  the  meaning  of  the  terms  of  the  Laws  of  1895  (Chap. 
1006) ;  that  the  contiguous  street  known  as  the  *^  Spuy ten 
Diijvil  Koad  "  has  not  been  opened  within  the  meaning  of 
the  law  above  referred  to,  and  that  the  defendants  wei-e, 
therefore,  not  entitled  to  inclose,  use  and  occupy  the  fee  in 
front  of  their  premises ;  that  the  plaintiff  is  entitled  to  the 
rights  of  an  abutting  owner  upon  a  street  over  the  roadbed  of 
the  ^^  Old  Kingsbridge  Koad,"  and  is  entitled  to  an  injunction 
restraining  the  defendants  from  closing  said  roadbed  in  front 
of  their  premises  until  the  street  contiguous  thereto,  proceed- 
ings for  the  opening  of  which  are  now  pending,  shall  be 
actually  opened  and  capable  of  public  use ;  that  the  plain- 
tiff is  further  entitled  to  a  permanent  injunction  forever 
restraining  the  defendants  from  inclosing  the  roadbed  of  the 
*^  Old  Kingsbridge  Road  "  in  front  of  their  premises  so  as  to 
preclude  the  plaintiff  from  the  exercise  of  its  private  ease- 
ment of  right  of  way  claimed  by  it  under  the  partition  deed. 

The  contention  of  the  defendants  appellants  is  that  the 
findings  of  fact  present  a  case  which  comes  under  the  opera- 
tion of  the  Laws  of  1895  (Chap.  1006),  and  that  the  only  right 
the  plaintiff  had  in  the  ^'  Old  Kingsbridge  Road  "  is  a  public 
easement  which  mergeii  and  extinguished  any  private  ease- 
ments that  it  may  have  possessed. 

Theie  is  no  finding  that  the  "  Old  Kingsbridge  Road  '*  was 
ever  laid  out  as  a  public  highway  by  the  city  of  New  York  or 
any  competent  municipal  authority,  except  that  the  "  Old 
Kingsbridge  Road  "  was  shown,  as  before  stated,  on  a  system 
of  maps  made  by  the  city  of  New  York,  and  that  when  the 
subsequent  map  showing  the  laying  out  of  the  ^^  Spuyten 
Dny  vil  Road  "  was  prepared  and  filed,  the  "  Old  Kingsbridge 
Road  "  was  omitted.  This  being  the  situation,  it  follows  that 
when  the  city  of  New  York  has  completed  the  "  Spuyten 
Duyvil  Road"  and  placed  it  in  a  condition  suitable  for  public 
use,  the  "  Old  Kingsbridge  Road,"  the  fee  of  which  is  vested 
in  the  respective  abutting  owners,  would  be  deemed  closed  so 
far  as  the  city  of  New  York  is  concerned,  and  tliereupon  the 
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roadbed  would  revert  to  the  owners  of  the  fee,  to  be  dealt  with 
nnder  their  respective  rights  as  parties  to  the  partition  deed. 

The  judgment  of  the  Special  Term,  unanimously  affirmed 
bj  the  Appellate  Division,  in  dealing  with  one  phase  of  the 
case  enjoins  the  defendants  from  closing  any  portion  of  the 
roadbed  lying  in  front  of  their  premises,  or  from  in  any  way 
interfering  with  the  use  thereof  by  the  plaintiff  as  a  public 
street  or  road  until  the  street  contiguous  thereto,  proceedings 
for  the  opening  of  which  are  now  pending,  shall  be  physically 
opened  and  capable  of  public  use.  This  provision  of  the  judg- 
ment deals  with  the  public  easements  in  the  street  and  the 
easements,  so  called,  of  light,  air  and  access  appurtenant  to 
the  premises  abutting  on  the  street.  {Matter  of  Mayor^  etc.^ 
of  N.  Y.  [Vanderhilt  Avenue]^  95  App.  Div.  533;  followed 
in  Matter  of  Mai/ory  etc.,  of  N,  Y,  \Opening  of  Vaivderbilt 
Aven\ie\y  119  App.  Div.  882,  without  opinion;  affirmed,  also 
without  opinion,  189  N.  Y.  551.) 

Under  the  Laws  of  1895  (Chap.  1006)  the  public  easements 
in  the  street  and  the  easements  of  light,  air  and  access  are 
extinguished  in  a  discontinued  road  or  street  when  the  new 
street  is  opened. 

The  appellants  take  the  position  that  the  "  Spuyten  Duyvil 
Boad  "  is  legally  "  open  "  notwithstanding  it  has  laid  unworked 
and  unfitted  for  public  use  for  more  than  eleven  years  since 
the  filing  of  the  map  laying  out  the  same  under  the  Laws  of 
1895  (Chap.  1006).  This  point  was  well  considered  by  Mr. 
Justice  Scott  in  his  opinion  handed  down  in  the  motion  for  a 
preliminary  injunction,  which  was  granted.  (42  Misc.  Rep. 
801.)  The  learned  judge  said  :  "  The  word  *  opened,'  as  used 
with  reference  to  streets  and  public  places  in  this  city,  has 
come  to  have  a  special  technical  meaning,  recognized  in  many 
statutes,  as  referring  to  the  time  when  the  city  becomes  vested 
with  the  title  to  the  land  upon  which  tlio  street  or  avenue  is 
to  run.  I  do  not  think,  however,  that  it  can  be  held  to  have 
been  used  in  that  sense  in  the  act  referred  to."  (Laws  of 
1895,  ch.  1006.)  "The  purpose  of  the  act  was  to  substitute 
one  system  of  public  highways  for  another  by  opening  new 
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streets  and  closing  old  ones.  It  certainly  was  not  intended 
to  physically  close  the  streets  of  one  system  without  providing 
something  to  take  their  places.  Tlie  whole  scheme  was  one  of 
substitution.  *  *  *  Snch  intention  will  be  carried  into 
effect  if  the  word  *  opened,  *  in  the  clause  providing  that  in 
certain  cases  an  old  street  shall  not  be  interfei*ed  with  until 
the  new  street  has  been  opened,  is  construed  in  its  popular 
sense  as  meaning  actually  opened  so  that  it  can  be  used.  Any 
otlier  construction  of  the  statute  might  work,  and  in  the  case 
at  bar  would  work,  great  hardship  which  could  liot  ordinarily 
be  compensated  for  in  damages,  since  the  commissioners  of 
estimate  would  have  no  means  of  foretelling  how  long  the 
public  authorities  would  delay  the  actual  physical  opening  of 
the  new  street." 

This  court  has  recently  construed  the  statute  under  con- 
sideration in  Matter  of  City  of  New  York  (192  N.  Y.  459). 
At  page  468  Judge  Werner  states :  "  When  the  public  ease- 
ment in  the  avenue  was  legally  abandoned  (L.  1895,  ch.  1006, 
§  2)  the  owner  of  the  fee  regained  complete  possession  thereof 
freed  from  the  public  easement.  *  *  *  The  learned 
counsel  for  the  cemetery  association  claims  that  the  new 
avenue  was  legally  opened  when  the  title  to  the  land  taken 
for  that  purpose  became  vested  in  the  city,  and  that  was  long 
prior  to  the  actual  physical  opening  of  tlie  new  avenue. 
*  *  *  We  are  inclined  to  the  view  that  the  word  *  opened,' 
as  used  in  the  statute,  means  the  actual  physical  opening  of 
the  avenue.  Any  other  construction  might  lead  to  the 
destruction  of  the  riglits  of  the  public  in  its  highways  or 
streets  before  the  improvements  by  which  they  are  to  be 
changed  could  be  open  for  public  use." 

We  are  of  opinion  that  until  such  time  as  the  "  Spuyten 
Duy vil  Koad "  shall  be  "  physically  opened  and  capable  of 
public  use,"  the  defendants  are  properly  prohibited  from 
closing  or  fencing  the  roadbed  in  front  of  their  premises. 

This  brings  us  to  the  second  form  of  relief  granted  to  the 
plaintiff  by  the  courts  below.  The  defendants  were  forever 
restrained  and   enjoined   by   the  judgment  from   inclosing, 
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using  or  occupying  the  portion  of  the  roadbed  of  the  "  Old 
Kingsbridge  Road  "  in  front  of  premises  described  as  belong- 
ing to  them  in  sucli  a  way  as  to  preclude  the  plaintiff  from 
the  exercise  of  its  private  easement  of  right  of  way  adjudged 
to  be  appurtenant  to  the  premises  belonging  to  it,  or  so  as  to 
interfere  with  the  plaintifiTs  use  of  the  said  roadbed,  or  such 
use  of  the  said  roadbed  by  its  officers,  agents,  employees, 
servants,  vehicles,  conveyances  and  trucks  cts  may  be  reason- 
ably necessary  to  the  carrying  on  of  its  business.  These 
restraining  provisions  of  the  judgment  will  become  actively 
operative  when  the  "Spuyten  Duyvil  Road"  is  actually 
opened  and  used  by  the  public,  and  at  the  same  time  the 
"  Old  King&bridge  Road "  will  in  fact  as  well  as  in  law  be 
closed,  thus  permitting  the  fee  of  the  roadbed  to  revert, 
so  far  as  this  litigation  is  concerned,  to  the  plaintiff  and 
defendants,  subject  to  the  provisions  of  the  partition  deed  of 
1865. 

The  argument  of  the  defendants  and  appellants  briefly 
stated  is  that  the  opening  of  the  "  Spuyten  Duy vil  Road  " 
and  the  closing  of  the  "Old  Kingsbridge  Road"  operated 
to  extinguish  not  only  plaintiff's  public  easements  in  the  latter 
road,  including  the  easements  of  light,  air  and  access,  but  car- 
ried with  it  the  plaintiff's  easement  by  grant  under  the 
partition  deed. 

The  sole  question  remaining  is  as  to  the  effect  the  laying 
out  of  the  new  street  and  discontinuing  the  old  one  has  upon 
the  easement  by  grant.  We  are  of  opinion  that  the  conten- 
tion that  this  easement  was  thereby  extinguished  is  contrary 
to  principal  and  authority.  We  have  a  situation  presented 
here  different  in  some  respects  from  any  of  the  reported  cases 
called  to  our  attention.  There  is  no  contest  here  between 
grantor  and  grantee,  or  their  successors  in  the  title,  nor  are 
there  parties  before  us  in  any  relation  where  they  are  making 
conflicting  claims  to  the  fee  of  the  same  premises.  The 
plaintiff  and  the  defendants,  througlj  their  respective  prede- 
cessors in  interest,  are  grantees  of  the  same  partition  deed, 
already  referred   to  in   detail,  and   stand   before  the  court 
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clothed  with  such  rights  as  that  conveyance  confers  upon 
them.  The  predecessors  in  interest  of  the  respective  parties 
were  the  owners  in  fee  of  the  bed  of  so  much  of  tlie  "  Old 
Kingsbridge  Boad  "  as  is  involved  in  this  controversy.  Prior 
to  tlie  execution  of  the  partition  deed  thej  had  laid  out  as 
tenants  in  common  a  road  for  the  use  of  said  property,  as  has 
Seen  already  pointed  out.  The  private  easement  under  this 
grant  was  for  the  benefit,  not  only  of  the  plaintifiP,  but  of 
these  defendants.  There  is  no  real  conflict  of  interest  between 
the  parties  to  this  action.  Each  is  vested  with  an  easement 
by  grant  to  a  distinct  right  of  way  out,  upon  and  over  the 
roadbed  of  the  "  Old  Kingsbridge  Road." 

The  extinguishment  of  public  easements  and  easements  of 
light,  air  and  access,  which  is  effected  by  the  legal  opening  of  a 
highway,  or  the  construction  of  an  elevated  or  surface  railroad, 
is  due  to  the  public  necessities  of  the  situation  and  property 
owners  are  duly  compensated  therefor.  This  ordinary  adjust- 
ment of  the  rights  between  the  public  and  the  citizen  has  no 
application  to  the  situation  now  presented.  It  would  seem  to 
go  without  saying  that  an  easement  by  grant  is  not  to  be 
distinguished  from  a  deed  conveying  the  fee,  and  can  only  be 
acquired  by  condemnation  or  conveyance. 

This  doctrine  was  enunciated  in  the  case  of  Holloway  v. 
Southmayd  (139  N.  Y.  390),  wherein  a  state  of  facts  was 
presented  by  no  means  so  clear  and  convincing  as  those  in  the 
case  at  bar.  The  contest  in  that  case  grew  out  of  the  closing 
of  the  Bloomingdale  road.  This  road  was  opened  as  a  public 
highway  in  1707,  the  fee  of  the  same  remaining  in  the  abut- 
ting owners.  In  1799,  Apthorp  and  others  conveyed  a  certain 
tract  of  land  abutting  on  the  Bloomingdale  road  to  Clarkson, 
in  which  conveyance  the  description  began  on  the  north  side 
of  the  Bloomingdale  road  and  running  along  the  same;  the 
grantors  included  in  this  conveyance  all  the  easements,  privi- 
leges, advantages  and  appurtenances  belonging  or  in  any 
wise  appertaining  to  the  land.  The  plaintiff  Holloway  is  a 
descendant  of  the  original  grantor,  and  he  claimed  that  by 
inheritance  he  was  entitled  to  and  seized  in  fee  of  a  ceii:ain 
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portion  of  the  land  formerly  within  the  lines  of  the  Bloom- 
ingdale  road.  Ilolloway  brought  an  action  of  ejectment  as  a 
successor  in  interest  to  the  fee  in  the  road  against  the  suc- 
cessors in  interest  to  the  lot  conveyed,  on  the  ground  that  the 
Laws  of  1867  (Chapter  697),  which  closed  the  Bloomingdale 
road  to  the  public,  gave  to  the  plaintiff  the  right  to  use  the 
fee  in  the  street  free  from  any  private  or  public  easements. 

The  court  stated,  Judge  Gray  writing,  at  page  410,  as  fol- 
lows: "The  appellant  further  contends  that  these  special 
easements,  if  acquired  by  the  abutting  owner,  were  lawfully 
extinguished  and  condemned,  as  the  result  of  the  proceedings 
had  under  the  act  of  1867;  providing  for  the  closing  of  the 
Bloomingdale  road.  In  that  he  is  mistaken.  The  purpose  and 
the  effect  of  that  act,  it  is  plain  from  its  language,  were  to  dis- 
continue the  road  as  a  public  highway  and,  in  so  doing,  to 
extinguish  the  public  easement.  The  legislature  was  not 
concerned  with  private  easements  and  rights  in  the  land  cov- 
ered by  the  public  highway.  Its  action  left  these  private 
interests  as  they  were;  the  public  had  no  interest  in  their 
destruction." 

The  court  also  stated  at  page  402  as  follows :  "  That  private 
easements  may  be  appurtenant  to  the  property  abutting  upon 
a  public  highway  must  be  conceded.  Tliese  easements  of  the 
abutting  landowner  are  in  addition  to  such  as  he  possesses  as 
one  of  the  public,  to  whose  use  the  property  has  been  sub- 
jected. They  are  independent  of  the  public  easement  and, 
whether  arising  through  express  or  implied  grant,  are  as 
indestructible,  in  their  nature,  by  the  acts  of  the  public  autliori- 
ties,  or  of  the  grantor  of  the  premises,  as  is  the  estate,  which 
is  the  subject  of  the  grant."  The  judgment  was  affirmed  and 
the  defendants  respondents  were  held  entitled  to  the  perpetual 
enjoyment  of  the  easements  in  and  over  the  land,  involved  in 
the  litigation,  located  within  the  boundaries  of  the  Blooming- 
dale road  which  had  been  closed. 

We  are  of  the  opinion  that  the  plaintiff  has  not  been 
divested  of  its  easement  by  grant  acquired  under  tlie  partition 
deed,  and  that  the  defendants  were  properly  enjoined  from 
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inclosing  or  fencing  in  tlie  land  in  front  of  their  property  which 
forms  a  part  of  the  roadbed  of  the  "  Old  Kingsbridge  Road." 

The  judgment  of  the  Appellate  Division  should  be  in  all 
things  affirmed,  with  costs  to  the  plaintiff  respondent. 

CuLLEN,  Ch.  J.,  Weener,  Willard  Bartlett,  Hisoock, 
and  Chase,  J  J.,  concur ;  Gray,  J.,  absent. 

Judgment  affirmed. 


In  the  Matter  of  the  Application  of  William  II.  IIodoins, 
Appellant,  for  a  Writ  of  Mandamus  against  Theodore  A. 
Bingham,  as  Police  Commissioner  of  the  City  of  New  York, 
Kespondent. 

Evidence — when  certificate  of  police  surgeon  not  conclusive  evi* 
dence  of  disability  of  member  of  Kew  York  police  force. 

The  certificate  of  a  police  surgeon  is  not  final  and  conclusive  evidence  of 
the  disability  of  a  member  of  the  New  York  police  force,  where  the  order 
for  his  retirement  is  made  in  opposition  to  his  wishes  and  to  his  claim  that 
he  is  possessed  of  good  health  and  that  he  is  fully  able  to  discharge  all 
the  duties  of  his  position. 

Where  issue  is  joined  as  to  the  truth  of  such  a  certificate,  the  person 
affected  thereby  has  a  right  to  have  it  tried  and  determined  by  an  alter- 
native writ  of  mandamus. 

Matter  of  Uodgins  v.  BingJiam,  128  App.  Div.  151,  reversed. 

(Argued  June  4, 1909;  decided  October  19,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  16,  1908,  which  reversed  an  order  of  Special  Term 
granting  a  motion  for  an  alternative  writ  of  mandamus  direct- 
ing the  defendant  to  reinstate  the  petitioner  as  captain  of 
police  in  the  police  department  of  the  city  of  New  York. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion, 

Julius  M.  Mayer  and  A,  S.  Gilbert  for  appellant.  The 
finding  by  the  police  surgeons  as  to  the  fact  of  the  physical 
condition  of  the  relator  is  subject  to  review.  {^People  ex  rcL 
Schau  V.  Mc  Williaim,  185  N.  Y.  92.) 
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Francis  K,  Pendleton^  Corporation  Counsel  {James  D. 
Bell  of  counsel),  for  respondent.  The  order  of  the  Special 
Term  was  properly  revereed  as  there  were  no  issuable  facts  to 
be  ascertained  by  means  of  the  alternative  writ  of  mandamus. 
{People  ex  rel,  Eastinond  v.  Oakley^  93  App.  Div.  545 ;  179 
N.  Y.  513 ;  People  ex  rel.  Price  v.  Bingham^  125  App.  Div. 
722 ;  193  N.  Y.  610 ;  People  ex  rel  Apfel  v.  Casey^  66  App. 
Div.  211.)  The  action  of  the  police  commissioner  was  in 
strict  accordance  with  the  law,  and  the  order  of  the  Appellate 
Division  revereing  that  of  the  Special  Term  is,  therefore, 
right  and  should  be  sustained.  {People  ex  reL  Devery  v. 
Coler,  173  N.  Y.  103 ;  Pemiie  v.  liei^,  132  U.  S.  464 ;  Mat- 
ter ofFriel,  101  App.  Div.  155 ;  181  K  Y.  558;  People  ex 
rel,  Metcalf  v.  McAdoOy  184  N.  Y.  268 ;  Matter  of  Reynolds 
y.  BiTigham,  126  App.  Div.  289;  193  N.  Y.  601;  Wormser 
v.  Brown,  149  N.  Y.  163.) 

Haight,  J.  The  relator,  William  H.  Hodgins,  was 
appointed  a  member  of  the  police  department  of  the  city  of 
New  York  on  the  25th  day  of  January,  1888,  and  continued 
a  member  of  the  department  until  the  6th  day  of  November, 
1907,  at  which  time  he  was  retired  and  dismissed  by  the  police 
commissioner  from  the  force  and  granted  a  pension  at  the  rate 
of  $1,375  per  annum,  he  at  that  time  beinga  captain  of  police. 
This  dismissal  was  based  upon  a  certificate  signed  by  three 
surgeons  of  the  police  force,  which  is  as  follows : 

"We  do  hereby  certify  that  William  H.  Hodgins,  who  has 
served  the  police  force  and  been  a  member  thereof  for  more  than 
ten  and  less  than  tweiity-five  years  Is  disabled  physically  so  as 
to  be  unfitted  and  unable  to  perform  full  police  duty  ;  that 
the  cause,  nature  and  extent  of  such  disability  and  unfitness  is 
myocarditis,  chronic  nephritis  and  obesity.  Extent  complete, 
and  is  of  such  a  nature  and  character  as  to  unfit  and  disable 
him  for  the  performance  of  full  police  duty  ;  and  that  said 
(disability)  (disease)  was  conti-acted  by  the  said  William  H. 
Hodgins  without  fault  or  misconduct  on  his  part." 

Thereupon  the  relator  demanded  reinstatenient,  and  upon 
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the  refasal  of  the  commissioner  to  so  do  lie  applied  for  a  per- 
eroptorj  writ  of  mandamas  compelling  his  reinstatement,  iu 
which  he  alleged  that  the  findings  and  certificates  of  the  police 
snrgeons  npon  which  the  commissioner  based  his  order  for 
removal  were  wrong  and  false ;  that  hi  point  of  fact  he  was 
strong,  able-bodied  and  f all j  fit  physically  for  the  performance 
of  the  duties  of  his  office  as  captain  of  police. 

Upon  the  hearing  at  Special  Term  his  application  for  a  per- 
emptory writ  was  refused,  but  an  alternative  writ  of  man- 
damus was  granted.  From  that  order  the  corporation  counsel 
appealed  to  the  Appellate  Division,  which  court  reversed  the 
order  allowing  the  relator  an  alternative  writ  and  denied  his 
motion.  The  relator  did  not  appeal  from  the  order  of  the 
Special  Term  refusing  the  peremptory  writ,  and,  therefore, 
the  only  question  presented  for  our  determination  is  as  to 
whether  he  was  entitled  to  the  alternative  writ.  The  deter- 
mination of  this  question  depends  upon  the  further  question  as 
to  whether  the  certificates  of  the  police  surgeons  are  final  and 
conclusive  upon  him,  thus  prohibiting  him  from  showing 
under  the  alternative  writ  that  he  was  able-bodied,  free  from 
disease  and  able  to  perform  his  duties  as  a  captain  of  police. 

There  are  various  provisions  of  the  charter  of  the  city  per- 
mitting a  member  of  the  police  force  after  having  arrived  at 
the  age  of  fifty-five  years  and  after  serving  upon  the  force  for 
a  period  of  twenty  years  or  more  to  be  retired  upon  his  own 
application  and  allowed  a  pension  upon  producing  the  certifi- 
cates of  the  number  of  police  snrgeons  required  by  the  police 
commissioner  showing  that  he  had  become  permanently  dis- 
abled physically  or  mentally  so  as  to  be  unfit  for  duty,  in 
which  case  the  certificates  are  undoubtedly  conclusive  evi- 
dence upon  the  question.  There  are  other  provisions  pertain- 
ing to  honorably  discharged  soldiers  and  sailors  from  the 
army  and  navy  of  the  United  States  in  the  Civil  war  and 
policemen  who  have  become  upwards  of  sixty  years  of  age, 
which  are  not  necessary  now  to  be  considered,  for  tliere  is 
no  claim  that  the  relator's  case  falls  within  any  of  those  pro- 
visions.    The  provisions  of  the  charter,  so  far  as  applicable  to 


126  Matteb  of  IIodgins  v.  Bikgha^k.  [Oct., 

Opimon  of  tbe  Court,  per  UaiohTp  J.  [YcL  196. 

the  relator^B  case,  are  as  follows :  ^  §  354.  The  police  comiiiis* 
sioner  shall  have  |x>wer,  in  his  discretion,  to  retire  and  dis- 
miss from  membership  in  the  said  police  force,  and  thereupon 
to  grant  pensions  to,  as  hereinafter  provided,  any  member  of 
the  police  force  of  said  city  who  shall  have  become  disabled, 
physically  or  mentally,  or  superannnated  by  age  so  as  to  be 
unfit  for  police  duty,  and  to  widows  and  orphans  of  such 
members  to  be  paid  from  the  police  pension  fund  as  follows : 
*  *  *  4.  To  any  such  member  of  the  said  police  force 
who  shall,  after  ten  years,  and  less  than  twenty-five  years' 
membership  in  any  snch  police  force,  become  superannuated, 
by  age,  permanently  insane  or  mentally  incapacitated,  or  dis- 
abled physically  or  mentally,  so  as  to  be  unfitted  or  unable  to 
perform  full  police  duty  by  reason  of  such  disability  or 
disease  contracted  without  misconduct  on  his  part,  a  sum  not 
to  exceed  one-half  nor  less  than  one-fourth,  of  his  rate  of 
compensation  per  annum.'*  "  §  357.  No  member  of  the 
police  force  shall  be  granted,  awarded  or  paid  a  pension  on 
account  of  physical  or  mental  disability  or  disease,  unless  a 
certificate  of  so  many  of  the  police  surgeons  as  the  police 
board  may  require,  which  shall  set  forth  the  cause,  nature 
and  extent  of  the  disability,  disease  or  injury  of  such  member^ 
shall  be  filed  in  the  department." 

It  will  be  observed  that,  under  the  provisions  of  section 
854,  there  is  no  requirement  for  any  surgeon's  certificate 
whatever ;  but  under  the  provisions  of  section  357  the  sur- 
geon's certificate  is  required  in  order  for  a  policeman  to  be 
awarded  a  pension.  Inasmuch,  therefore,  as  the  power  of 
the  police  commissioner  to  retire  and  dismiss  under  section 
854  is  coupled  with  the  power  to  grant  a  pension  it  was 
doubtless  intended  that  the  commissioner  should  base  his 
action  upon  the  information  derived  from  the  certificates  of 
the  surgeons  of  police,  but  we  find  nothing  in  these  provisions 
of  the  statute  that  makes  such  certificates  conclusive  evidence 
of  his  disability,  where  the  order  for  his  retirement  is  made  in 
opposition  to  his  wishes  and  to  his  claim  that  he  is  possessed 
of  good  health  and  is  fully  able  to  discharge  all  of  the. duties 
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of  his  position.  As  we  have  seen,  he  has  alleged  that  tlie  cer- 
tificates of  the  police  surgeons  are  wrong  and  false ;  that  he 
is  strong  and  able-bodied,  fully  fit  physically  for  the  perform- 
ance of  his  duties.  We  think,  therefore,  that  if  issue  is  joined 
upon  this  allegation  he  has  a  right  to  have  it  tried  and 
determined. 

The  order  of  the  Appellate  Division  should  bo  reversed  and 
that  of  the  Special  Term  afiirmed,  with  costs  to  abide  the  event. 

Edward  T.  Bartlett,  Vann,  Willard  Bartlett  and 
Chase,  JJ.,  concur ;  Cullen,  Ch.  J.,  and  Hisgock,  J.,  concur 
in  result. 

Order  reversed,  etc. 


In  the  Matter  of  the  Administration  of  the  Estate  of  Ira  L. 

Crandall,  Deceased. 

Nettie  Crandall,  Appellant ;  Milton  W.  Davison  et  al., 

Kespondents. 

Action  for   divorce  —  effect   of  interlocutoxy  judgment  —  when 
action  abates  by  death  of  party  before  final  judgment. 

An  interlocutory  Judgment  in  an  action  for  divorce  does  not  dissolve  tlie 
marriage  relation  between  the  parties  thereto,  but  contemplates  and 
provides  for  a  final  judgment  which  shall  accomplish  that  result. 

An  action  of  divorce  is  of  a  personal  nature  which  in  the  absence  of  stat 
utory  provision  abates  with  the  death  of  the  party  bringing  it.     Section 
763  of  the  Code  of  Civil  Procedure,  providing  for  the  entry  of  final 
judgment  on  the  death  of  a  party  after  interlocutory  judgment,  applies 
only  to  actions  which  do  not  abate  by  death. 

Final  Judgment  in  an  action  for  divorce  is  not  a  mere  matter  of  form.  It 
is  intended,  by  leaving  the  granting  of  this  judgment  under  considera- 
tion and  within  the  power  of  the  court  for  the  period  of  three  months 
after  the  entry  of  interlocutory  judgment,  to  prevent  fraudulent  and 
collusive  judgments  ami  speedy  prearranged  remarriages. 

Where  no  application  was  made  for  final  judgment  within  the  time  pre- 
scribed by  law  after  entry  of  interlocutory  judgment,  and  no  sufficient 
explanation  made  of  failure  to  do  so,  final  judgment  of  divorce  cannot  be 
entered  after  the  death  of  a  plaintiff  so  as  to  take  effect  as  of  a  date  prior 
thereto. 

Matter  of  Crandall,  127  App.  Div.  945,  reversed. 

(Argued  June  14,  1909;  decided  October  19,  1909.) 
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Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  7, 1908,  which  affirmed  a  decree  of  the  Yates  County 
Surrogate's  Court  grantitig  to  the  respondents  herein  let- 
ters of  administration  upon  the  estate  of  Ira  L.  Crandall, 
deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

E.  W,  Perao7iiiL8  for  appellant.  The  "  interlocutory  judg- 
ment," so  called,  entered  May  28,  1906,  did  not  divorce  Ira 
L.  Crandall,  deceased,  from  the  appellant  Nettie  Crandall, 
nor  in  any  way  affect  the  status  of  the  parties.  (Code  Civ. 
Pro.  §  1774;  Petit  v.  Petit,  45  Misc.  Rep.  155;  105  App. 
Div.  312;  Chase  v.  Webster,  168  Mass.  228;  Adams  v. 
AdaniSy  106  N.  Y.  Supp.  1064 ;  Cook  v.  Cook,  144  Mass.  163 ; 
Moo7*s  V.  Moors,  121  Mass.  232;  Pratt  v.  Pratt,  157  Mass. 
505.)  On  the  death  of  Mr.  Crandall,  the  plaintiff  in  the 
divorce  action,  that  action  abated ;  it  thereupon  became 
impossible  to  enter  a  final  judgment  or  otherwise  dissolve  the 
marriage  for  there  was  no  party  to  be  divorced  and  no  mar- 
riage to  be  dissolved.  {Kirschner  v.  Dietrich,  110  Cal.  502 ; 
Wilson  V.  Wilsoh,  73  Mich.  620 ;  MUlady  v.  Stein,  1 9  Misc. 
Rep.  652 ;  Hopkins  v.  Hopkins,  21  Wkly.  Dig.  174 ;  Kellogg 
V.  Stoddard,  89  App.  Div.  137 ;  Matter  of  Thrall,  12  App. 
Div.  237 ;  Johns  v.  Johns,  44  App.  Div.  533 ;  Watson  v. 
Watson,  1  Hun,  267;  StanJwpe  v.  Stanhope,  L.  R.  [11  Prob. 
Div.]  103;  Zoellner  v.  Zoellner,  46  Mich.  511;  Swan  v. 
Harrison,  42  Tenn.  540 ;  Barney  v.  Barney,  14  Iowa, 
193.) 

Alinon  W.  Burrell  for  respondents.  The  final  judgment 
was  properly  entered  after  the  death  of  the  plaintiff  in  the 
divorce  action.  (Code  Civ.  Pro.  §  763 ;  Tuony  v.  Dunn, 
77  N.  Y.  515  ;  Smith  v.  Lewis,  1  Daly,  452 ;  Smith  "v,  Joyce, 
11  Civ.  Pro.  R.  257;  25  Wkly.  Dig.  106;  14  Daly,  73;  8 
Abb.  N.  Y.  Cyc.  Dig.  455 ;  Hunt  v.  Hunt,  72  N.  Y.  217 ; 
Sci^agg  v.  Scragg,  18  N.  Y.  Supp.  487 ;  Jones  v.  Jones,  108 
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N.  Y.  415 ;  Cross  v.  Cross,  101  N.  Y.  628 ;  5  Abb.  N.  Y. 
Cyc.  Dig.  330,  note  14 ;  Matter  of  Ensign,  103  N.  Y.  284.) 
The  action  for  divorce  did  not  abate  by  tlie  death  of  the 
plaintiff,  Ira  Crandall,  before  final  judgment  was  entered. 
( Wilkinson  v.  Parish,  3  Paige,  653 ;  Wood  v.  Keyes,  6  Paige, 
478 ;  Yroom  v.  Ditmus,  5  Paige,  528 ;  Campbell  v.  Mesier, 
4  Johns.  Ch.  334;  lieedv.  Battler,  11  Abb.  Pr.  128;  Oris- 
wold  V.  Hill,  1  Paine  [U.  S.],  483;  Perry  v.  Wilson,  7 
Mass.  393 ;  Burhans  v.  Burhans,  10  Wend.  601 ;  ScrUnton 
V.  Baxter,  3  Sandf.  660 ;  Kissarn  v.  Hamilton,  20  How.  Pr. 
369.) 

HisoocK,  J.  The  superficial  question  in  this  case  is  whether 
ilie  appellant,  who  was  the  wife  of  one  Ira  L.  Cmndall,  is 
entitled  as  widow  to  letters  of  administration  on  his  estate, 
the  same  thus  far  having  been  refused  to  her.  The  under- 
lying and  interesting  question  is  whether  the  marriage  rela- 
tion between  him  and  her  was  so  dissolved  by  a  purported 
judgment  in  an  action  for  absolute  divorce  brought  by 
him  that  she  is  not  his  widow  and  is  not  entitled  to  such 
letters. 

The  brief  facts  which  give  rise  to  these  questions  are  as 
follows : 

The  deceased  having  brought  said  action  for  divorce  so 
succeeded  therein  that  on  or  about  May  23, 1906,  lie  obtained 
the  ordinary  interlocutory  judgment  in  his  favor  in  accord- 
ance with  the  provisions  of  section  1774  of  the  Code  of  Civil 
Procedure  as  now  framed.  He  did  not  obtain  or  apply  for  a 
further  and  final  judgment  within  the  prescribed  period  or 
prior  to  his  death,  which  occurred  January  23, 1907,  and  there 
is  no  explanation  of  his  own  failure  to  act.  Some  consider- 
able time  after  his  death  his  attorney  in  the  divorce  action, 
attempting  to  make  his  thinly  veiled  laches  an  excuse  for  the 
delay,  and  without  any  substitution  of  parties  in  the  place  of 
the  deceased  plaintiff  or  other  steps  for  the  revival  of  the 
divorce  action,  if  such  proceedings  were  possible,  obtained  at 
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a  Special  Term  of  the  Supreme  Court  an  order  that  a  final 
judgment  in  favor  of  said  plaintiff  against  the  appellant  be 
allowed,  and  that  ^' the  same  may  be  entered  and  shall  stand 
and  be  of  the  same  force  and  effect  as  though  said  Ira  L. 
Crandall  was  alive,  and  the  same  had  been  granted  and  entered 
within  the  time  prescribed  by  section  1774  of  the  Code  of 
Civil  Procedure,"  and  subsequently  a  purported  final  judgment 
was  entered  in  accordance  therewith. 

The  learned  Appellate  Division  has  unanimously  decided 
tha,t  this  post  morte?n  judgment  was  valid  ;  that  it  could  be 
made  to  take  effect  as  of  a  date  prior  to  the  plaintiff's  decease 
and  thus  appear  to  work  a  dissolution  of  a  marriage  contract 
which  at  the  time  it  was  really  entered  had  already  been  very 
effectually  dissolved  by  death.  While  no  opinion  instructs  us 
as  to  the  course  by  which  this  conclusion  was  reached,  we  pre- 
sume that  it  was  based  on  the  provisions  of  section  763  of  the 
Code,  to  which  further  reference  will  be  hereafter  made. 
Whatever  the  basis  for  the  conclusion,  however,  we  are  unable 
to  adopt  it. 

We  suppose  that  there  will  be  no  dispute  concerning  the 
proposition  that  the  interlocutory  judgment  could  not  and  did 
not  even  purport  to  dissolve  the  marriage  relation  between  the 
parties  to  the  action,  but  contemplated  and  provided  for  a 
final  judgment  which  should  accomplish  that  result.  (Code, 
sec.  1774 ;  Pettlt  v.  Fetfity  105  App.  Div.  312 ;  Cook  v.  Cook, 
144  Mass.  163.) 

We  also  suppose  that  it  will  be  conceded  that  an  action  for 
divorce  is  pre-eminently  an  action  of  a  personal  nature  which 
in  the  absence  of  statutory  provisions  abates  with  the  death 
of  the  party  bringing  it.  Wl»ile  it  has  been  held  in  some 
jurisdictions  that  a  party  defeated  in  a  divorce  action  by  a 
judgment  and  thereby  deprived  of  property  rights  may  prose- 
cute an  appeal  after  the  death  of  the  other  party  {Thomas  v. 
ThomaSy  57  Md.  504  ;  Nlcherson  v.  Nichersoriy  34  Oregon,  1), 
it  has  never  been  held  that  an  action  like  the  present  one  may 
be  prosecuted  to  judgment  after  the  death  of  the  plaintiff 
because  incidentally  it  might  take  away  property  rights  from 
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tlie  other  party,  but  the  contrary  has  been  held.  {Downer 
V.  Hoioard,  44  Wis.  82;  Danfoi^th  v.  Da'nforth^  111  111. 
236.) 

But,  as  we  have  assumed,  section  763  of  the  Code  of 
Civil  Procedure  under  the  circumstances  is  relied  on  to  change 
this  rule  against  the  appellant.  It  provides  :  "  If  either  party 
to  an  action  dies  after  *  *  *  an  interlocutory  judgment, 
but  before  final  judgment  is  entered,  the  court  must  enter 
final  judgment,  in  the  names  of  the  original  parties ;  unless 
*     *     *     the  interlocutory  judgment,  is  set  aside." 

Examination  of  the  subject,  however,  shows  that  if  this 
section  was  held  to  apply  to  this  case  this  was  error.  It  is 
unnecessary  to  show  by  reference  to  the  caption  of  the  title 
in  which  the  section  is  found  and  by  reference  to  other 
related  sections  in  the  title  in  which  it  occurs,  that  such  sec- 
tion applies  only  to  actions  which  do  not  abate  on  death, 
because  this  construction  has  already  been  made  authoritative 
by  the  decision  of  this  court.  {Robinson  v.  Govers,  65  Hun, 
562;  affirmed  on  this  point,  although  reversed  on  other 
grounds,  138  N.  Y.  425.) 

It  has,  however,  been  further  suggested  on  this  appeal  that 
even  though  the  action  of  the  deceased  husband  was  not  pre- 
served by  special  statutory  provisions,  that  result  could  and 
ought  to  be  accomplished  on  other  principles.  As  we  under- 
stand the  argument  it  is  somewhat  on  the  line  that  the  inter- 
locutory judgment  really  settled  the  rights  of  the  parties 
i;a  the  divorce  action,  and  that  the  final  judgment  followed  as 
of  course  and  by  an  automatic  progression  which  should  not 
be  interrupted  even  by  the  death  of  the  party  who  alone  was 
entitled  to  it.  "We  are  not  able  to  adopt  this  view  either.  It 
does  not  seem  to  us  that  the  entry  of  the  final  judgment,  espe- 
cially under  the  circumstances  presented  to  us,  was  automatic 
and  of  course.  We  all  know  that  there  was  a  very  definite  pur- 
pose in  postponing  the  entry  of  final  judgment  in  divorce  actions 
for  three  months  after  the  entry  of  the  so-called  interlocu. 
tory  judgment.  It  was  not  a  mere  matter  of  form.  It  was 
intended  to  leave  the  granting  of  this  final  judgment  for 
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that  period  under  tlie  coiisidemtioii  and  within  the  power  of 
the  court,  and  thus  to  prevent  those  scandals  of  fraudulent 
and  coHusive  judgments  and  of  speedy  and  prearranged 
remarriages  wliicli  liad  become  too  familiar  to  require  furtlier 
specification.  So  we  find  section  1774  providing  with  much 
particularity  that  "  No  final  judgment  annulling  a  marriapcc, 
or  divorcing  tlie  parlies  *  *  *  shall  be  entered,  *  *  * 
until  after  the  expimtion  of  three  months  after  the  filing  of 
the  decision  of  the  court  or  report  of  the  referee ;"  also,  that 
"  such  decision  or  report  must  be  filed  and  interlocutory  judg- 
ment thereon  must  be  entered  yi\i\\\\\  jiftee)i  days  after  the 
party  becomes  entitled  to  file  or  enter  the  same,  and  cannot 
be  filed  or  entered  after  the  expiration  of  said  period  of 
fifteen  days  unless  by  order  of  the  court  upon  application 
and  sufficient  cause  being  shown  for  the  delay;"  also,  that 
"The  final  judgment  must  be  entered  within  thirty  days 
after  the  expiration  of  said  period  of  tliree  months  and  cannot 
be  entered  after  the  expiration  of  such  period  of  thirty  days 
except  by  order  of  the  court  on  application  and  sufficient 
cause  being  shown  for  the  delay,"  and,  finally,  under  any  cir- 
cumstances that  its  entry  shall  be  subject  to  its  being  "  by  the 
court  in  the  meantime     *    *     *    otherwise  ordered." 

Thus,  if  the  plaintiff  had  applied  within  the  proper  and 
prescribed  time  for  final  judgment  his  application  was  subject 
to  further  consideration  and  denial  by  the  court.  But  without 
any  personal  excuse  for  his  delay  and  with  only  a  very 
shadowy  one  made  by  his  attorney  after  death,  no  application 
was  made  for  final  judgment  within  the  time  prescribed  by 
law  and,  therefore,  even  if  the  application  had  occurred  while 
plaintiff  was  alive,  it  was  liable  to  be  defeated  by  the  refusal 
of  the  court  to  accept  for  his  non-action  some  excuse  which 
if  not  better  than  the  one  now  presented  by  his  attorney 
could  very  properly  have  been  rejected  as  insufficient.  And 
so  it  seems  to  us  that  the  deceased  by  his  own  failure  to 
observe  the  law,  had  placed  himself  before  death  in  a  posi- 
tion in  which  it  certainly  cannot  be  said  that  he  was  so 
entitled  as  of  course  to  a  final  judgment  that  such  final  judg- 
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ment  had  become  a  mere  formality  and  should  be  entered 
after  his  death  and  made  to  relate  back. 

A  question  largely  similar  to  this  was  decided  in  Chase  v. 
Webster  (168  Mass.  228).  In  that  state  at  the  time  of  said 
decision  the  statute  provided:  "Ail  decrees  of  divorce  shall  in 
the  first  instance  be  decrees  nisiy  to  become  absolute  after  the 
expiration  of  six  months  from  the  entry  thereof,  unless  the 
court  has  for  sufficient  cause,  on  application  of  any  party 
interested,  otherwise  ordered."  The  plaintiff  had  obtained  a 
judgment  nisi.  Pending  the  expiration  of  the  six  months 
when  absolute  judgment  might  have  been  rendered  he  died, 
and  it  was  held  that  the  judgment  nisi  did  not  operate  to 
dissolve  the  marriage  and  that  '^  the  death  of  either  party 
before  the  decree  has  been  made  absolute,  and  before  the 
time  when  it  can  be  made  absolute,  puts  an  end  to  the  suit ; 
and  thereafter  the  divorce  cannot  be  made  absolute,  either  by 
order  of  the  court  or  by  operation  of"  a  specific  statute  of 
which  the  provisions  were  very  much  similar  to  those  of  sec- 
tion 763  of  the  Code  already  referred  to. 

Of  course  we  do  not  overlook  the  fact  that  in  the  Massachu- 
setts case  the  party  died  before  the  expiration  of  the  period 
required  to  elapse  before  a  judgment  absolute  could  be  ren- 
dered, but  we  do'  not  think  that  such  fact  prevents  said 
decision  from  being  an  authority  in  favor  of  the  proposition 
that  a  judgment  after  death  in  a  divorce  action  cannot  be 
entered  in  favor  of  a  party  who  had  failed  to  take  advantage 
of  the  provisions  made  for  a  final  judgment  in  his  behalf,  and 
had  placed  himself  in  a  position  of  default  from  which  lie 
could  be  relieved  only  for  reasons  satisfactory  to  the  court. 
In  one  case  the  party  at  the  time  of  death  was  not  entitled  to 
final  judgment  because  the  date  thereof  had  not  yet  arrived ; 
in  the  other  case  the  party  at  the  time  of  death  was  not 
entitled  to  final  judgment  because  he  had  allowed  the  time  to 
elapse  within  which  he  should  have  made  application  therefor. 
In  neither  case  was  the  party  at  the  time  of  death  entitled  to 
a  judgment  automatically  and  as  a  matter  of  course,  and 
which  supposed  right  is  made  the  basis  of  the  argument  now 
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under  consideration  for  sustaining  the  decision  of  tlie  coart 
below. 

The  order  of  the  Appellate  Division  and  the  surrogate's 
decree  should  be  reversed,  with  costs  in  all  courts,  and  tlie 
proceedings  remitted  to  the  Surrogate's  Court  for  further 
action  in  accordance  herewith. 

CuLLEN,  Ch.  J.,  Gray,  Edward  T.  Bartlett,  Werner  and 
WiLLARD  Bartlett,  JJ.,  concur ;  Chase,  J.,  absent. 

Ordered  accordingly. 


Harrt  T.  Gause,  Appellant,  v.  Commonwea^h  Trust 
Company  of  New  York,  Respondent. 

Corporations  — powers  of  trust  companies  confined  to  those 
expressly  conferred  by  statute  or  necessary  to  exercise  of  such, 
powers  — ^.illegal  g^uaranty  of  stock  x>ooling  agreement  by  trust 
company  —  unauthorized  execution  of  agreement  by  officers  of 
trust  company. 

The  unexpressed  and  incidental  powers  possessed  by  a  corporation  are 
not  limited  to  such  as  are  absolutely  or  indispensably  necessary  to 
enable  it  to  exercise  the  powers  specifically  granted,  and  whatever  inci- 
dental powers  are  reasonably  necessary  to  enable  it  to  perforin  its  cor- 
porate functions  are  inci plied  from  the  powers  affirmatively  granted. 
But  powers  merely  convenient  or  useful  are  not  implied  if  they  are 
not  essential,  having  in  view  the  nature  and  object  of  the  incorporation. 

The  authority  of  a  corporation  to  perform  a  particular  act  is  always 
dependent  to  a  very  considerable  extent  upon  the  facts  and  circum- 
stances existing  at  the  time  when  it  is  proposed  to  perform  the  act. 

The  courts,  in  considering  the  efifect  of  ultra  vires  acts,  have  always  rec- 
ognized the  distinction  between  business  and  trading  corporations  and 
corporations  whose  purposes  are  largely  fiduciary. 

The  legislature  intended  and  the  public  interests  demand  that  trust  com- 
panies shall  be  confined  not  only  within  the  words,  but  also  within  the 
spirit  of  the  statutory  provision  which  declares  that  a  corporation  shall 
not  possess  or  exercise  any  corporate  powers  not  given  by  law  or  not 
necessary  to  the  exercise  of  the  powers  so  given.  Such  authority  does 
not  permit  a  trust  company  to  enter  into  speculative  and  uncertain 
schemes  or,  unless  under  peculiar  circumstances,  to  become  the  guar- 
antor of  the  inaebtedness  or  business  of  others.  Its  authority  to  buy 
and  sell  stocks  and  bonds  does  not  authorize  it  to  indulge  in  hazardous 
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promoting  schemes,  although  it  may  hope  from  the  successful  launch- 
ing of  such  schemes  to  make  large  commissions  and  receive  large 
bonuses. 

Although  the  presence  of  the  seal  of  a  corporation  upon  an  instrument  is 
prima  facie  proof  that  it  was  attached  by  proper  authority,  it  is  such 
proof  as  may  be  conclusively  rebutted. 

The  vice-president  of  a  trust  company  signed  an  agreement  in  the  name 
of  the  company  with  the  owner  of  certain  stocks  and  bonds  of  a  corpora-  i^ 
tion  organized  for  the  purpose  of  acquiring,  combining  and  maintaining 
the  property  and  business  of  certain  previously  existing  plants,  of  which 
corporation  the  vice-president  of  the  defendant,  who  signed  the  writing 
in  suit,  was  also  a  vice-president.  The  instrument  was  sealed  with  the 
corporate  seal  and  attested  by  an  assistant  secretary  of  the  trust  com- 
pany. The  seal  of  the  corporation  was  affixed  thereto  without  statutory 
or  other  authority.  The  alleged  agreement  guaranteed  to  the  party,  with 
whom  it  was  made,  the  sale  of  the  securities  therein  described  at  a  ^ 
price  therein  fixed  within  a  specified  period.  No  action  authorizing 
the  execution  of  such  contract  was  considered  or  passed  by  either  its 
board  of  directors,  executive  committee  or  stockholders.  The  purpose 
of  the  alleged  agreement  was  to  bring  the  party,  with  whom  it  was 
made,  into  a  pooling  agreement  to  protect  the  price  of  such  securities. 
The  trust  company  did  not  become  the  owner  or  purchaser  of  any  of 
the  securities  and  was  not  to  profit  directly  in  any  way  by  their  sale, 
but  became  the  guarantor  of  a  **  future  "  and  in  substance  of  the  pros- 
perity and  success  of  the  speculative  enterprise.  Held,  that  the  alleged 
agreement  was  signed  and  the  corporate  seal  attached  thereto  without 
authority,  and  that  the  contract  was  outside  the  corporate  powers  of 
the  trust  company. 

As  stated  therein,  the  contract  in  question  was  signed  for  the  purpose  of 
aiding  a  so  called  pooling  or  syndicate  agreement,  then  executed  or 
subsequently  to  be  executed,  and  its  purpose  and  consideration  was 
wholly  dependent  upon  the  syndicate  agreement.  In  view  of  the  fact 
that  the  syndicate  agreement  was  not  consummated  or  its  provisions 
carried  out,  the  trust  company  did  not  obtain  any  advantage  from  or 
consideration  for  the  alleged  agreement  of  guaranty,  and  no  recovery 
can  be  had  thereon. 

Oause  V.  Commonwealth  Trust  Co.,  124  App.  Div.  438,  affirmed. 

(Argued  June  7,  1909;  decided  October  19,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  4,  1908,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term. 
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On  the  26th  day  of  September,  1902,  a  written  memoran. 
diiin  of  agreement,  dated  August  28,  1902,  was  signed  in  the 
name  of  tlie  defendant  by  one  of  its  vice-presidents.  It  was 
sealed  with  the  corporate  seal  and  attested  by  an  assistant 
secretary  of  the  defendant,  and  it  was  also  signed  and  sealed 
by  the  plaintiff.  Duplicates  were  retained  by  the  plaintiff 
and  said  vice-president.     Said  writing  is  as  follows : 

*' Memorandum  of  Agreement  made  this  28th  day  of  August, 
A.  D.  1902,  by  and  between  tlie  Trust  Company  of  the 
Kepublic,  a  corporation  organized  under  the  laws  of  New 
York,  party  of  the  first  part,  and  Harry  T.  Gause,  of 
Wilmington,  Delaware,  party  of  the  second  part. 

"  Witnesaeth:  For  and  in  consideration  of  the  sum  of  one 
dollar  in  hand  paid  to  him  by  the  party  of  the  first  part  the 
receipt  whereof  is  hereby  acknowledged  by  the  party  of  the 
second  part  and  for  other  good  and  valuable  considerations, 
it  is  understood  and  agreed  by  and  between  the  parties  hereto 
as  follows : 

"  1.  Wherkas  it  is  the  mutual  desire  of  the  parties  hereto 
tliatthe  securities  of  the  United  States  Shipbuilding  Company 
shall  be  sold  to  the  best  advantage,  both  parties  being  inter- 
ested in  same,  and 

"  Wheeeas  a  selling  syndicate  of  which  Thomas  C.  Clarke 
V  is  named  as  manager  has  been  formed  to  arrange  for  such 
sales  and  for  other  purposes  under  an  agreement  providing  for 
the  deposit  of  all  of  said  securities  except  those  of  the  party 
hereto  of  the  second  part  with  the  party  hereto  of  the  first 
part  for  such  purposes,  both  parties  hereto  will  in  good  faith 
co-operate  with  the  said  syndicate  in  furthering  such  object 
and  this  agreement  is  intended  to  be  an  aid  to  same. 

"  2.  The  party  of  tlie  second  part  agrees  that  he  will  deposit 
with  the  party  of  the  first  part  all  of  his  bonds  and  shares  of 
preferred  and  common  stock  of  the  United  States  Shipbuild- 
ing Company  under  the  terms  and  conditions  of  this  agree- 
ment as  hereinafter  set  forth. 

"  3.  The  party  of  the  first  part  will  use  and  dispose  of  said 
securities  of  the  party  of  the  second  part  as  in  its  judgment  is 
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necessary  to  farther  the  purposes  of  said  syndicate  and  in  so 
doing  will  do  whatever  is  necessary,  to  insure  equal  benefits 
to  the  party  hereto  of  the  second  part  pro  rata  to  his  hold- 
ings of  said  securities  that  are  enjoyed  at  any  time  by  the 
vendors  who  shall  be  or  become  parties  to  the  agreement  with 
said  syndicate  in  connection  with  the  sale  and  disposition  of 
said  securities  or  the  proceeds  of  sale  of  same,  and  it  hereby 
guarantees  to  the  party  of  the  second*  part  tlie  sale  of  all  of 
his  said  securities  on  or  before  August  25th,  1903,  whether 
through  the  efforts  of  said  syndicate  or  otherwise  and  the 
party  of  the  first  part  agrees  to  account  to  the  party  of  the 
second  part  on  or  before  the  25th  day  of  August,  1903,  and 
that  the  prices  thereof  shall  be  on  the  basis  which  will  realize 
to  the  party  of  the  second  part  not  less  than  95  per  cent  of 
the  par  value  of  the  bonds  and  68  per  cent  of  the  par  value 
of  the  said  preferred  stock  and  25  per  cent  of  the  par  value  of 
the  said  common  stock  less  brokei*age  expenses,  as  hereinafter 
stated  and  the  party  of  the  first  part  hereby  agrees  to  pay  to 
the  party  of  the  second  part  the  interest  on  the  bonds  as  and 
when  received  from  the  United  States  Shipbuilding  Com- 
pany during  the  period  of  this  agreement;  and  in  case  of 
their  sale  or  any  of  them  during  the  period  of  this  agreement 
and  if  under  such  circumstances  it  elects  to  retain  the  pro- 
ceeds of  the  sale  of  the  same  under  the  provisions  hereof 
until  the  final  accounting  hereunder  the  party  of  the  first 
part  agrees  to  pay  to  the  party  of  tiie  second  part  the  accrued 
interest  on  such  bonds  as  may  be  sold  up  to  the  dates  of  their 
sale,  and  also  interest  on  the  proceeds  of  the  sale  of  same,  at 
the  same  rate  that  the  bonds  would  have  earned  if  same  had 
not  been  deposited  under  the  terms  of  this  agreement,  said 
paj-ments  of  interest  to  be  made  January  Ist  and  July  Ist, 
1903,  if  this  agreement  is  not  sooner  terminated,  but  at  its 
termination  at  any  time  payment  is  to  be  made  in  full. 

"4.  The  party  of  the  first  part  is  hereby  accorded  the 
exclusive  right  to  sell  the  said  securities  of  the  party  of  the 
second  part  during  the  period  of  this  agreement. 

"  5.  The  party  of  the  first  part  shall  have  authority  from 
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time  to  time  at  any  time  to  pay  the  usual  brokerage  and 
broker's  expenses  if  any  in  connection  with  the  sale  of  said 
securities  of  the  party  of  the  second  part. 

"  6.  Said  party  of  the  first  part  shall  not  be  liable  for  any 
error  of  judgment  or  for  any  mistake  of  law  or  fact,  nor  shall 
it  be  liable  for  any  act  or  omission  while  endeavoring  in  good 
faith  to  carry  out  the  purposes  hereof  according  to  its  judg- 
ment, but  such  exemption  of  liability  shall  not  affect  its  lia- 
bility named  in  clause  3  hereof.  No  obligation  or  liability  in 
addition  to  those  herein  expressed  shall  be  implied  against  the 
said  party  of  the  first  part ;  it  being  the  spirit  and  intent  of 
this  agreement  that  said  securities  are  deposited  as  named 
under  a  guaranty  of  sale  at  not  less  than  the  minimum 
figures  hereinbefore  mentioned,  and  all  proceeds  of  sale  are 
to  be  accounted  for  at  the  figures  at  which  such  sales  shall  be 
made  and  the  same  with  all  incidental  net  profits  in  connection 
with  the  same. 

"7.  This  agreement  and  all  it  contains  shall  become  null 
and  void  on  August  25,  1903,  or  at  any  time  prior  thereto 
coincident  with  the  sale  of  and  settlement  for  all  of  the  said 
securities  of  the  party  of  the  second  part  or  the  termination 
of  the  said  syndicate  by  the  fulfillment  of  its  agreement  with 
the  other  vendors  and  underwriters  of  the  said  securities." 

The  bonds  and  stocks  mentioned  therein  w^ere  not  sold  on 
or  prior  to  August  25,  1903,  and  thereafter  the  plaintiff 
brought  this  action  alleging  that  the  securities  mentioned  in 
said  writing  were  on  said  August  25, 1903,  substantially  value- 
less and  he  demanded  judgment  for  $404,630^  with  interest 
from  said  August  25,  1903. 

The  defendant  among  other  things  in  its  answer  alleged  in 
P^  substance:  1.  That  the  contract  in  Bxiit  h  ultra  vires  to  the 
defendant  corporation.  2.  That  the  officers  who  assumed  to 
execute  the  contract  in  suit  had  no  authority  to  bind  the 
defendant.  3.  That  at  the  time  of  the  execution  of  the  con- 
tract in  suit  an  agreement  was  entered  into  between  the  plain- 
tiff and  the  officer  of  the  defendant  who  assumed  to  execute 
the  contract  in  behalf  of  the  defendant  that  such  contract 
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should  not  become  effective  or  of  binding  force  until  a  certain 
other  contract  or  syndicate  agreement  had  been  signed  and 
that  in  fact  such  syndicate  agreement  never  was  signed. 

The  trial  took  place  before  a  justice  of  the  Supreme  Court 
and  a  jury  and  at  the  close  of  the  trial  the  trial  justice  sub* 
mitted  to  the  jury  for  answer  two  questions  as  follows: 

1.  Were  the  officers  who  signed  or  directed  the  signing  ot 
the  alleged  agreement,  that  is,  the  agreement  in  suit  here, 
authorized  by  the  defendant  corporation  to  execute  it  as  its 
corporate  act  and  affix  thereto  its  corporate  seal  ? 

2.  Was  the  alleged  agreement  executed  upon  the  condition 
that  it  was  not  to  become  effective  until  the  so-called  Clark 
agreement  for  the  pooling  of  the  securities  of  the  United 
States  Ship  Building  Company  shall  have  been  executed  by 
all  the  holders  of  said  securities  other  than  the  plaintiff  ? 

The  jury  answered  the  first  question  in  tlie  affirmative  and 
the  second  in  the  negative.  A  motion  was  then  made  to  set 
aside  the  verdict  and  subsequently  the  court  disregarded  the  ^^ 
findings  of  the  jury  and  dismissed  the  complaint.  An  opin- 
ion was  written  by  the  trial  justice  which  is  reported  in  55 
Miscellaneous  Reports,  110. 

The  plaintiff  appealed  from  the  judgment  entered  upon  the 
dismissal  of  said  complaint  and  such  judgment  was  subsequently 
affirmed  in  the  Appellate  Division  (124  Ai)p.  Div.  438).  This 
appeal  is  taken  from  such  judgment  of  aflirmance.  Further 
facts  will  be  found  in  tlie  opinion. 

Howard  Taylor,  Henry  B.  Anderson  and  William 
WUliaind  for  appellant.  The  contract  is  plainly  within  both 
the  letter  and  spirit  of  the  powers  of  a  trust  company  as 
enumerated  in  the  Banking  Law  of  this  state.  (L.  1892,  ch. 
689,  §  156.)  The  presumption  arising  from  the  company's 
seal  on  the  contract  that  defendant's  officials  had  authority  to 
execute  such  contract  made  the  case  one  for  the  jury  inde- 
pendent of  further  evidence  for  plaintiff.  {QuacTcenhoss  v.  G. 
<&  R.  F.  Lis.  Co.,  177  N.  Y.  71 ;  Ring  v.  Z.  /.  R.  K  E.  Co,, 
93  App.  Div.  442  ;  N.  E.  L  Co.  v.  G.  E,  R,  R.  Co.,  91  N.  Y. 
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154 ;  Janes  v.  L\  By,  Co.^  18  App.  Div.  207 ;  Justice  v. 
Lang,  52  N.  Y.  323 ;  M.  Z.  Ins,  Co,  v.  Y,  C.  Nat,  BanJc, 
35  App.  Div.  218 ;  Joxirdan  v.  L,  I,  R.  R,  Co,,  115  N.  Y. 
380 ;  Moss  v.  Averill,  10  N.  Y.  449 ;  Braxmar  v.  Stanton, 
110  App.  Div.  167;  Uoyt  v.  Thompson,  19  N.  Y.  207.) 
Both  through  the  by-laws  and  also  through  the  practice  of  tlie 
company  origiJial  authority  was  vested  in  Mr.  Dresser  for  the 
execution  of  this  contract,  and  tliis  independent  of  any  knowl- 
edge thereof  by  the  board  or  executive  committee.  {Bogart 
V.  N.  Y.  i&  L,  I,  R,  R,  Co,,  118  App.  Div.  60;  Eooke  v. 
Financier  Co,,  99  App.  Div.  186  ;  M,  (&  F.  Bank  v.  Smith, 
19  Johns.  115;  Poioers  v.  Schlicht,  23  App.  Div.  380;  M. 
Co.  V.  A.  C,  Bank,  104  U.  S.  192  ;  Phillips  v.  CampheU, 
43  N.  Y.  271 ;  S,  P,  &  P.  Co,  v.  Moo^re,  183  U.  S.  642 ; 
Olcott  V.  T.  R.  R.  Co,,  "^Ti  N.  Y.  546 ;  Chainbers  v.  Lan- 
caster,  160  N.  Y.  342 ;  Cum^n  v.  D.  c&  0.  R.  R.  Co.,  138 
N.  Y.  480.) 

D'Cady  Serrick,  James  J.  Farren  and  Francis  S.  Hutch- 
ins  for  respondent.  The  defendant  respondent  had  no 
power  to  enter  into  the  contract  in  question.  {People  ex  rel. 
Tiffany  y.  Campbell,  144  N.  Y.  166;  Davis  v.  Railroad, 
131  Mass.  258;  Caldwell  v.  M.  R.  L.  Assn.,  53  App.  Div. 
245  ;  Leavitt  v.  Yates,  4  Edw.  Ch.  134;  Talmage  v.  Pell, 
7  N.  Y.  328  ;  N,  Bank  v.  Joiies,  95  N.  Y.  115 ;  Jemison  v. 
C.  S.  Bank,  122  N.  Y.  135  ;  Sistare  v.  Best,  88  N.  Y.  527; 
//.  M.  Co,  V.  A,  M.  M.  cfe  M,  Co,,  62  Fed.  Rep.  361.) 
The  contract  being  one  which  the  defendant  had  no 
power  to  make,  it  cannot  be  enforced  against  it.  (C.  T. 
Co.  V.  P.  P,  C,  Co.,  139  U.  S.  24 ;  F.  Nat.  Bank  v. 
Hawkins,  174  U.  S.  364;  MoCormack  v.  M.  Nat.  Bank, 
165  U.  S.  550 ;  Jemison  v.  C,  S.  Bank,  122  K  Y.  135.) 
The  fact  that  such  contract  was  executed  by  the  vice  president 
of  the  company,  by  direction  of  its  president,  does  not  consti- 
tute it  a  contract  of  the  corporation.  (Cook  on  Corp.  §  716 ; 
Morawetz  on  Corp.  §  527;  P,  Bank  \,  S,  A,  R.  C.  ChurcJh, 
109  N.  Y.  512;  ^yilson  v.  K.  C,  E,  R.  R.  Co.,  114  N.  T. 
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487 ;  Zeary  v.  A.  B.  Co.,  77  App.  Div.  6 ;  Bangs  v.  N.  M, 
Co,,  15  App.  Div.  522 ;  Bkley  v.  /.  B.  cfe  W.  R.  Co.,  1  Hun,, 
202.)  The  officers  of  a  corporation  can,  in  its  name,  transact 
on  I J  such  business  as  the  corporation  has  a  right  to  engage  in. 
{WiUo^x  V.  K  C.  E.  R.  R.  Co.,  114  N.  Y.  48T;  Leary  v.  A. 
B.  Co.,  77  App.  Div.  6 ;  Alexander  v.  Cauldwell,  83  N.  Y. 
480 ;  F.  Nat.  Bank  v.  0.  Nat.  Bank,  60  N.  Y.  278 ;  Nat. 
Park  Bank  v.  O.  A.  M.  W.  c£  S.  Co.,  116  N.  Y.  281 ;  i?.  T. 
Co.  V.  Dessau  Co.,  45  App.  Div.  475.)  Tlie  fact  that  the  seal 
of  tlie  corporation  was  attached  to  the  contract  does  not 
make  it  the  contract  of  the  corporation.  {Quackenboss  v. 
G.  R.  F.  Ins.  Co.,  177  N.  Y.  71 ;  Morawetz  on  Corp.  §  617 ; 
Thompson  on  Corp.  §§  5055,  5105.)  The  contract  was  never 
ratified  by  the  defendant,  either  expressly  or  by  acquiescence. 
{Kramrath  v.  City  of  Albany,  127  N".  Y.  575 ;  Matter  of 
Niland,  198  N.  Y.  180;  Risley  v.  I.  B.  cfe  W.  R.  Co.,  1 
Hun,  202 ;  Camacho  v.  H.  B.  N.  cfe  E.  Co.,  2  App.  Div.  369 ; 
Bright  v.  C.  I.  S.  Y.  Co.,  83  Hun,  482 ;  Dent  v.  N.  A.  S. 
Co.,  49  N.  Y.  390.) 

Chase,  J.  We  concur  in  tlie  result  reached  by  the  major- 
ity of  the  Appellate  Division.  The  importance  of  the  decision 
in  this  case  in  its  relation  to  the  administration  of  justice  seems 
to  require  a  written  statement  of  opinion  by  this  court, 
although  in  doing  so  we,  to  some  extent,  substantially  repeat 
what  has  been  well  said  herein  by  Justice  Lauohlin. 

The  defendant  was  organized  in  the  name  of  "Trust  Com- 
pany of  the  Republic  "  March  29,  1902,  pursuant  to  article  4 
of  the  Banking  Law  of  this  state  as  it  then  existed.  Its  name 
was  changed  October  12,  1903,  to  "Commonwealth  Trust 
Company  of  New  York."  The  statute  as  it  existed  at  that 
time  defines  a  trust  company  to  mean  a  domestic  corporation 
"  formed  for  the  purpose  of  taking,  accepting  and  executing 
Buch  trusts  as  may  be  lawfully  committed  to  it,  and  acting  as 
trustee  in  the  cases  prescribed  by  law,  and  receiving  deposits 
of  moneys  and  other  personal  property,  and  issuing  its  obliga- 
tions therefor,  and  of  hniiiing  money  on  real  or  personal  secu- 
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rities."  (Banking  Law  [chapter  689,  Laws  of  1892],  sec.  2.) 
The  powers  of  a  trust  company  are  expressly  defined  by 
Btatnte  and  so  far  as  applicable  to  tliis  decision  they  are : 

"  1.  To  act  as  the  fiscal  or  transfer  agent  of  any  state, 
municipality,  body  politic  or  corporation ;  and  in  such 
capacity  to  receive  and  disburse  money,  and  transfer,  register 
and  countersign  certificates  of  stock,  bonds  or  other  evidences 
of  indebtedness. 

"2.  To  receive  deposits  of  trust  moneys,  securities   and 

other  personal  property  from  any  person  or  corporation,  and 

to  loan  money  on  real  or  personal  securities. 
« 3^       *    *    * 

"  4.  To  act  as  trustee  under  any  mortgage  or  bond  issued  by 
any  municipality,  body  politic  or  corporation,  and  accept  and 
execute  any  other  municipal  or  corporate  trust  not  inconsistent 
with  the  laws  of  this  state. 

"  5.  To  accept  trusts  from  and  execute  trusts  for  married 
women,  in  respect  to  their  separate  property,  and  to  be  their 
agent  in  the  management  of  such  property,  or  to  transact  any 
business  in  relation  thereto. 

"  6.  To  act  under  the  order  or  appointment  of  any  court  of 
record  as  guardian,  receiver  or  trustee  of  the  estate  of  any 
minor,  the  annual  income  of  which  shall  not  be  less  than  one 
hundred  doUai's,  and  as  depository  of  any  moneys  paid  into 
court,  whether  for  tlie  benefit  of  any  such  minor  or  other 
person,  corporation  or  party. 

"  7.  To  take,  accept  and  execute  any  and  all  such  legal  trusts, 
duties  and  powers  in  regard  to  the  holding,  management  and 
disposition  of  any  estate,  real  or  personal,  and  the  rents  and 
profits  thereof,  or  tiie  sale  thereof,  as  may  be  granted  or 
confided  to  it  by  any  court  of  record,  or  by  any  person,  coi'po- 
ration,  municipality  or  other  authority ;  and  it  shall  be  account- 
able to  all  parties  in  interest  for  the  faithful  discharge  of 
every  such  trust,  duty  or  power  which  it  may  so  accept. 

"  8.  To  take,  accept  and  execute  any  and  all  such  trusts  and 
powers  of  whatever  nature  or  description  as  may  be  conferred 
upon  or  intrusted  or  committed  to  it  by  any  person  or  persons, 
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or  any  body  politic,  corporation  or  other  anthority,  by  grant, 
assignment,  transfer,  devise,  beqnest  or  otherwise,  or  which 
may  be  intrusted  or  committed  or  transferred  to  it  or  vested 
in  it  by  order  of  any  court  of  record,  or  any  surrogate,  and  to 
receive  and  take  and  hold  any  property  or  estate,  real  or  per- 
sonal,- which  may  be  the  subject  of  any  such  trust. 

^'  9.  To  purchase,  invest  in,  and  sell  stocks,  bills  of  exchange, 
bonds  and  mortgages  and  other  securities ;  and  when  moneys, 
or  securities  for  moneys  are  borrowed  or  received  on  deposit,  or 
for  investment,  the  bonds  or  obligations  of  the  company  may 
be  given  therefor,  but  it  shall  have  no  right  to  issue  bills  to 
circulate  as  money. 

"  10.  To  be  appointed  and  to  accept  the  appointment  of 
executor  of  or  trustee  under  the  last  will  and  testament,  or 
administrator  with  or  without  the  will  annexed,  of  the  estate 
of  any  deceased  person,  and  to  6e  appointed  and  to  act  as  the 
committee  of  the  estates  of  lunatics,  idiots,  persons  of  unsound 
mind  and   habitual   drunkards."     (Banking  Law,  sec.  156.) 

Among  the  statutory  restrictions  upon  a  trust  company  are 
the  following:  "No  loan  exceeding  one-tenth  of  its  capital 
stock,  shall  be  made  by  any  such  corporation,  (directly  or  indi- 
rectly) to  any  director  or  officer  tliereof  and  such  loan  to  such 
director  or  officer  shall  not  be  made  without  tlie  consent  of  a 
majority  of  the  directors."     (Banking  Law,  sec.  156,  sub.  11.) 

"  No  such  corporation  shall  hold  stock  in  any  private  cor- 
poration to  an  amount  in  excess  of  ten  per  cent  of  the  capital 
of  the  corporation  holding  such  stock."  (Banking  Law,  sec. 
169.) 

It  is  also  provided  by  statute  that  "No  bond  or  other 
security,  except  as  hereinafter  (thereinafter)  provided,  shall  be 
required  from  any  such  corporation  for  or  in  respect  to  any 
trust,  nor  when  appointed  executor,  administrator,  guardian, 
trustee,  receiver,  committee  or  depositary."  (Banking  Law^ 
sec.  158.)  The  affairs  of  every  such  corporation  shall  be  man- 
aged and  its  corporate  powers  exercised  by  a  board  of  direct- 
ors.   (Banking  Law,  sec.  161.) 

The  General  Corporation  Law  (Laws  of  1892,  chapter  687) 
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is  made  applicable  to  a  trust  company  (Banking  Law,  sec.  156), 
and  it  provides  that  "  No  corporation  shall  possess  or  exercise 
any  corporate  powers  not  given  by  law,  or  not  necessary  to  the 
exercise  of  the  powers  so  given."  (General  Corporation  Law, 
sec.  10.)  Also  "  To  make  by-laws,  not  inconsistent  with 
any  existing  law,  for  the  management  of  its  property,  the 
regulation  of  its  affairs    *     *     *."     (Sec.  11,  sub.  5.) 

The  unexpressed  and  incidental  powers  possessed  by  a  cor- 
poration are  not  limited  to  such  as  are  absolutely  or  indispen* 
sably  necessary  to  enable  it  to  exercise  the  powers  specifically 
granted.  Whatever  incidental  powers  are  reasonably  neces- 
sary fo  enable  it  to  perform  its  corporate  functions  are  implied 
from  the  powers  affirmatively  granted.  But  powers  merely 
convenient  or  useful  are  not  implied  if  they  are  not  essential 
having  in  view  the  nature  and  object  of  the  incorporation. 
{People  ex  rel.  Tiffany  i&  Co,  v.  Campbell^  144  N.  Y.  166, 
172 ;  Thompson  on  Corporations  [2d  ed.],  sec.  2113  ;  Frost 
on  New  York  Corporations,  146.) 

By  the  by-laws  adopted  by  the  defendant  the  president  is 
authorized  on  all  occasions  to  "exercise  such  general  direction 
and  supervision  over  all  the  affairs  of  the  company  as  its 
interests  and  security  may  require."  And  he  also  is  given 
power  "to  affix  the  corporate  seal  of  the  company  to  the 
following  described  instruments,  providing  they  have  been 
prepared  by  the  general  counsel  or  attorney  of  the  company, 
viz. :"  (to  certain  instruments  requiring  a  corporate  seal,  not 
including  the  contract  with  the  plaintiff.) 

Yice-presidents  are  given  certain  duties  to  be  assigned  to 
them  from  time  to  time  by  the  executive  committee  or  the 
president,  or  to  act  temporarily  as  president  in  case  of  his 
death,  absence  or  disability. 

They  provide  for  an  executive  committee  to  consist  of  the 
president  and  six  directors,  three  of  which,  if  the  president 
be  one,  or  a  majority  of  which,  if  the  president  be  absent, 
constitute  a  quorum  for  the  transaction  of  business. 

The  executive  committee  is  authorized  to  exercise  the 
powers  of  the  board  of  directors  when  the  board  is  not  in 
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session.  The  assent  of  the  executive  coininittee  is  required 
to  till  investments  tliat  shall  be  made  of  the  funds  of  the 
company  in  stocks,  personal  securities  and  bonds  and  mort- 
gages except  as  in  the  by-laws  specially  provided,  which 
exception  does  not  affect  the  case  now  before  us.  Special 
provision  is  made  in  the  by-laws  for  the  use  of  the  seal  which 
so  far  as  it  relates  to  this  decision  is  as  follows  :  "  The  seal  of 
the  company  shall  be  in  the  custody  of  the  president  and  shall 
not  be  affixed  to  any  deed,  conveyance  or  instrument  other 
than  those  enumerated  in  article  3,  section  6,  of  these  by-laws 
(the  provision  hereinbefore  referred  to)  unless  by  the  author- 
ity of  the  board  or  the  executive  committee  and  whenever 
affixed  to  any  paper  it  shall  be  attested  by  the  secretary." 

The  authority  of  a  corporation  to  perform  a  particular  act 
is  alv/ays  dependent  to  a  very  considerable  extent  upon  the 
facts  and  circumstances  existing  at  the  time  when  it  is  pro- 
posed to  perform  the  act.'  Thus  in  Appleton  v.  Citizen^ 
Central  National  Bank  (190  N.  Y.  417)  this  court  held  in 
substance  tliat  a  guaranty  by  a  national  bank  of  a  note  for  an 
amount  in  excess  of  the  pecuniary  interest  therein  of  the 
bank  was  ultra  vires  and  not  binding  upon  the  bank,  but  that 
such  guaranty,  to  the  amount  which  the  guaranteeing  bank 
under  its  agreement  with  the  maker  of  the  note  received 
out  of  the  loan,  was  within  the  legitimate  powers  of  the 
banking  corporation. 

It  is  necessary,  therefore,  in  this  case,  to  examine  the  facts 
and  circumstances  existing  at  and  prior  to  the  execution  of 
the  writing  with  the  plaintiff.  Counsel  for  the  respective 
parties  do  not  agree  upon  the  facts  or  upon  the  inferences 
that  should  or  may  be  drawn  from  the  facts  as  stated  in  the 
record.  We  will  briefly  state  the  material  facts  that  are 
either  not  disputed  or  tliat  are  in  our  opinion  conclusively 
and  incontrovertibly  established. 

In  June,  1902,  and  very  soon  after  the  defendant  was 
organized  and  commenced  the  transaction  of  business,  a  cor- 
poration by  the  name  of  the  United  States  Shipbuilding 
Company  was  organized,  under  the  laws  of  the  state  of  New 
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Jersey,  for  the  purpose  of  acquiring,  combining  and  maintain- 
ing the  property  and  business  of  certain  previously  existing 
iron,  steel  and  shipbuilding  plants.  The  president  of  the 
defendant  became  one  of  its  directors  and  the  vice-president 
of  the  defendant  who  signed  the  writing  in  suit  in  the 
defendant's  name  became  one  of  its  vice-presidents.  Options 
were  obtained  by  individuals  for  and  in  behalf  of  the  shipbuild- 
ing company  to  purchase  the  property  and  business  of  said 
iron,  steel  and  shipbuilding  companies,  each  of  which  options 
by  its  terms  expired  August  11, 1902.  Under  the  plan  of  the 
shipbuilding  company  the  constituent  plants  were  to  be  paid 
for  under  said  options  partly  in  cash  and  partly  in  the  bonds 
and  stock  of  the  company.  To  accept  the  options  and  per- 
form its  promises  it  was  necessary  for  the  shipbuilding  com- 
pany to  have  $8,100,000  of  cash  on  August  11,  1902.  It  was 
proposed  to  raise  the  necessary  cash  by  selling  $9,000,000  of 
the  bonds  of  the  shipbuilding  company  at  90^  of  their  par 
vahie.  Another  trust  company  was  made  trustee  of  the  ship- 
building company  bonds.  Such  trust  company  and  certain 
individuals  interested  in  the  shipbuilding  company  requested 
the  president  of  the  defendant  to  solicit  underwriters  for  said 
bonds  to  the  extent  of  $3,000,000  thereof.  It  was  then  stated 
that  $3,000,000  of  the  bonds  were  to  be  underwritten  in  Eng- 
land and  $3,000,000  thereof  in  France.  The  president  of  the 
defendant  did  solicit  underwriting  agreements,  and  we  will 
assume  that  he  did  so  in  behalf  of  the  defendant,  and  he 
procured  underwriting  agreements  running  in  the  name  of 
said  other  trust  company  to  the  extent  of  $3,000,000.  It 
was  thereupon  arranged  that  the  defendant  should  be  the 
bank  of  deposit  for  said  shipbuilding  company  and  to  act, 
^^  a.  As  issuing  bankers  and  perform  all  the  duties  incidental 
thereto. 

"  b.  Advertise  prospectus. 

"c.  Keceive  all  subscriptions. 

"  d.  Pay  the  necessary  cash  to  the  trustees  to  clear  the  titles 
and  commitments  thereto. 

"  e.  Deliver  all  bonds  and  shares  to  the  subscribers. 
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"f.  Registrar  and  transfer  agent  of  the  shares  of  the 
company." 

For  the  seryices  of  the  defendant  it  was  to  be  paid  by  the 
shipbuilding  company  partly  in  cash  and  partly  in  bonds  and 
stock  of  the  company,  the  amount  of  which  does  not  appear. 
Prior  to  August  11  it  was  ascertained  that  the  defendant  had 
failed  to  obtain  the  underwriting  agreements  for  its  bonds  as 
expected  in  England,  and  the  defendant's  president  was 
requested  to  solicit  further  underwriting  agreements,  which 
he  did  to  the  extent  of  $1,700,000.  Subsequently  and  before 
August  11  it  was  further  ascertained  that  the  defendant  had 
failed  to  obtain  the  underwriting  agreements  for  its  bonds  as 
expected  in  France. 

The  relation  of  the  defendant  to  the  shipbuilding  company 
on  August  11  is  shown  by  the  statement  that  we  have  already 
made.  It  was  generally  interested  in  the  company  because  of 
its  relation  to  it  as  stated,  but  not  otherwise  except  that  it 
expected  from  it  to  obtain  compensation  for  its  services.  So 
far  as  the  record  discloses  it  was  not  an  underwriter  for  any 
part  of  its  bonds  or  the  owner  of  any  of  its  bonds  or  stock, 
and  it  had  not  incurred  any  liability  growing  out  of  its  presi- 
dent's soliciting  underwriting  agreements.  It  may  be  assumed 
tliat  the  president  of  the  defendant  had  fully  reported  to  its 
board  of  directors  every  act  and  promise  to  or  in  behalf  of 
the  shipbuilding  company  occurring  or  made  prior  to,  on  or 
about  August  11,1902.  Such  acts  and  promises  were,  we 
will  assume,  within  the  usual  course  of  its  business.  On  or 
about  tliat  day  the  defendant  made  loans  to  its  customers  on 
notes  with  the  shipbuilding  company  bonds  and  stocks  as 
collateral  to  an  amount  aggregating  about  $300,000.  There  is 
nothing  in  the  record  to  show  whether  such  loans  were  col- 
lectible apart  from  the  collateral.  Such  loans  may  have  been 
ill-advised,  but  they  were  in  the  usual  course  of  its  business. 
Officers  of  the  shipbuilding  company  requested  the  president 
of  the  defendant  to  obtain  the  large  amounts  of  money  neces- 
sary in  addition  to  the  amount  that  the  shipbuilding  company 
liad  to  take  up  said  options,  and  offered  him  the  securities  of 
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the  sliipbuilding  company  to  use  as  collateral  for  that  pnrpoee. 
lie  procured  such  loans.  It  was  done  bj  him  bj  borrowing 
from  other  financial  institutions  $750,000  on  tlie  notes  of  the 
defendant  and  $3,162,000  on  the  individual  notes  of  certain 
officers  and  directors  (including  himself)  of  the  shipbuilding 
company.  Bonds  and  stock  of  the  shipbuilding  company 
were  used  as  collateral  to  all  these  loans  and  it  seems  to  be 
conceded  that  the  notes  aggregating  $3,162,000  were  guaran- 
teed by  the  defendant  by  writings  signed  by  its  president  or 
said  vice-president  or  by  employees  immediately  under  their 
direction.  The  only  written  evidence  of  such  guaranties 
before  us  is  confined  to  two  letters,  one  dated  August  12, 
1902,  directed  to  the  New  York  Security  &  Trust  Co.,  as 
follows : 

"  Referring  to  the  loan  made  by  yon  to  Mr.  Lewis  Nixon 
and  Mr.  Daniel  Le  Roy  Dresser  and  in  accordance  with  your 
request  we  hereby  guaranty  tlie  payment  at  maturity." 

"  Youi^s  very  truly, 
'•DANIEL  LE  ROY  DRESSER.  President!^ 

And  one  dated  August  29,  1902,  directed  to  tlie  National 
Park  Bank  as  follows  : 

"  As  per  arrangements  made  by  Mr.  Dresser  we  beg  to  hand 
you  herewith  note  signed  by  Mr.  Lewis  Nixon  and  Mr.  Dan- 
iel Le  Roy  Dresser  for  four  months  for  $500,000  with  the 
following  collateral:  (shipbuilding company  bonds  and  stock). 
This  company  guarantees  the  payment  of  this  loan  at  maturity 

of  said  notes. 

"  Yours  very  truly, 

"  WOODWARD  BABCOCK,  AssH.  Sec.^^ 

Said  president  of  the  defendant  in  explanation  of  his  volun- 
tarily making  the  defendant  apparently  liable  for  an  amount 
more  than  double  its  entire  capital  and  surplus  testified  that 
he  thought  it  safe  to  do  so  by  reason  of  the  value  of  the  said 
collateral  and  that  he  supposed  the  loans  were  temporary. 

The  title  of  the  several  constituent  companies  making  up 
the  plant  of  the  new  shipbuilding  company  was  transferred  to 
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it  on  said  August  11,  and  tlie  money  paid  and  securities 
transferred  as  per  the  option  agreements.  On  that  day  an 
agreement  was  entered  into  by  and  between  the  defendant, 
said  Dresser,  and  said  Nixon  party  of  the  first  part,  one 
Charles  M.  Schwab  of  the  second  part  and  Harris  Gates  & 
Company  of  the  third  part  relating  to  the  sale  of  certain 
specified  stocks  of  the  shipbuilding  company^  and  the  dis- 
position of  the  proceeds  thereof  in  which  contract  the  defend- 
ant's position  is  wholly  that  of  a  trustee.  The  oflicers  of  the 
shipbuilding  company  and  the  owners  of  the  bonds  and  stock 
of  the  company  or  a  large  part  of  them  desired  for  their 
mutual  protection  to  enter  into  a  pooling  agreement  in  regard 
to  the  sale  of  such  bonds  and  stock,  aud  a  proposed  agree* 
nient  was  prepared,  of  which  the  following  is  a  copy  of  the 
material  part,  viz.  : 

"Agreement  made  this  —  day  of  August  1902  by  and  between 
Thomas  C.  Clark  party  of  the  first  park  (hereinafter  called 
the  *  manager ')  and  the  several  vendors  herein  named 
parties    of    the    second    part    (hereinafter    called    the 

•    *  vendors.') 

"  Whereas  the  Manager  represents  certain  underwriters 
and  other  parties  who  are  entitled  to  bonds  and  preferred  and 
common  stock  of  United  States  Shipbuilding  Company  and  is 
authorized  to  sell  and  dispose  of  the  said  bonds  and  stocks ; 
and 

"  Whereas  the  vendors  are  the  owners  of  certain  amounts 
of  said  bonds  and  stocks  of  said  company  ;  and 

"  Whereas  the  said  Manager  representing  said  under- 
writei*8  and  other  parties  and  the  vendors  wish  to  sell  and 
dispose  of  a  portion  of  said  bonds  and  stocks  and  to  have  the 
Manager  take  entire  control  of  such  sale  for  the  pro  rata 
benefit  of  all  the  parties  hereto ;  Now  This  Agreement 
Witnesseth : 

^^FirsL  The  vendors  hereby  agree  that  they  will  deposit 
with  the  Trust  Company  of  the  Kepublic  the  amount  of 
bonds  and  preferred  and  common  shares  of  the  United  States 
Shipbuilding  Company  set  opposite  their  respective  names. 
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*^  Second.  That  the  Manager  shall  have  the  right  at  any 
time  or  times  prior  to  tlie  25th  day  of  August,  1903,  to  sell 
and  dispose  of  said  bonds  and  stocks  at  public  or  private  sale 
and  at  such  prices  as  he  may  deem  expedient,  provided  that 

the  prices  thereof  shall  not  be  less  than per  cent  of  the 

par  value  of  said  bonds, per  cent  of  tlie  par  value  of  said 

preferred  stock,  and per  cent  of  the  par  value  of  said 

common  stock.  The  proceeds  of  such  sale  shall  be  deposited 
with  the  Trust  Company  of  the  Kepublic  to  the  credit  of  the 
Manager. 

"  Third.  Until  the  25th  day  of  August,  1903,  or  until  the 
final  distribution  hereunder  prior  to  said  25th  day  of  August, 
1903,  the  said  Manager  for  account  of  the  parties  hereto  shall 
have  power  to  purchase  and  resell  the  said  bonds  and  stocks 
in  his  discretion  and  may  apply  toward  any  such  purchases 
any  sum  or  sums  realized  from  any  previous  sales  of  bonds 
and  stocks  and  make  advances  or  procure  loans  and  secure  the 
same  to  such  amounts  and  in  such  manner  as  from  time  to 
time  he  may  deem  expedient  for  any  of  tlie  purposes  of  this 
agreement.     *     *     *" 

The  plaintiff  received  from  the  sale  to  the  shipbuilding 
company  of  the  Harlan  &  Hollingsworth  Company,  one  of 
the  constituent  companies,  a  substantial  amount  of  tlie  bonds 
and  stocks  of  the  shipbuilding  company.  He  declined  to  sign 
the  proposed  pooling  agreement  from  which  we  have  quoted, 
but  insisted  that  if  he  joined  in  the  pooling  agreement  he 
should  have  a  guaranty  signed  by  a  responsible  party.  The 
vice-president  of  the  defendant,  w^ho  subsequently  signed  the 
writing  with  the  plaintiff,  made  at  least  two  trips  to  Wilming- 
ton, the  home  of  the  plaintiff,  to  induce  him  to  join  the  pool- 
ing agreement.  There  was  considerable  correspondence 
between  them,  all  of  the  letters  from  the  plaintiff  being 
addressed  to  said  vice-president  and  the  letters  to  the  plaintiff 
being  signed  in  the  name  of  the  defendant  by  such  vice-presi- 
dent or  one  Babcock,  an  assistant  secretary  associated  with 
him  in  the  branch  office  of  the  defendant.  The  agreement 
with  the  plaintiff  in  suit  was  signed  by  such  vice-president 
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with  the  knowledge  and  direction  of  the  president.  The  nego- 
tiations with  the  plaintiff  and  the  execution  of  the  agreement 
as  stated,  although  open  and  public  at  the  defendant's  branch 
office,  were  without  the  knowledge  of  the  defendant's  board  of 
directors  or  officers  except  as  stated  and  to  such  extent  they 
were  secretly  done. 

It  is  unnecessary  for  the  purposes  of  this  decision  to  relate 
the  details  of  the  transactions  occurring  after  September  26, 
1902,  except  in  a  few  particulars.  In  October  a  syndicate 
was  formed  to  furnish  money  to  pay  said  loans  of  August  11, 
1902,  and  thus  relieve  the  makers  thereof  from  liability 
thereon,  and  also  at  the  same  time  relieve  the  trust  company 
from  any  further  claim  of  liability  on  its  part  by  reason  of  its 
being  the  maker  or  the  guarantor  of  any  or  all  of  such  loans. 
In  January,  1903,  the  plaintiff  tendered  to  said  vice-president 
of  the  defendant  at  the  defendant's  branch  office  the  bonds 
and  securities  mentioned  in  the  writing  with  him.  They  were 
declined  by  said  vice-president  because,  as  alleged,  of  insuf- 
ficient space  in  the  vaults  of  the  defendant  to  store  them  and 
the  plaintiff  asserts  that  he  held  such  bonds  and  stocks  for  the 
benefit  of  the  defendant  thereafter.  Prior  to  June,  1903,  the 
president  and  said  vice-president  of  the  defendant  during 
1902,  severed  their  connection  with  the  defendant  and  other 
persons  took  their  places. 

On  June  3, 1903,  the  plaintiff's  attorney  sent  to  the  defend- 
ant a  copy  of  the  contract  on  which  he  claitns  and  inquired 
why  the  defendant  did  not  take  possession  of  the  securities 
held  by  the  plaintiff  for  the  alleged  benefit  of  the  defendant. 
An  investigation  of  the  matter  was  then  made  by  the  defend- 
ant and  a  letter  was  on  June  16  written  to  the  plaintiff  in 
substance  denying  the  validity  of  the  plaintiff's  alleged  con- 
tract.     This  action  was  then  commenced. 

Neither  the  minutes  of  the  board  of  directors,  the  executive 
committee  nor  the  stockholders  of  the  defendant  contain  any 
reference  whatever  to  the  guaranty  of  said  notes  or  to  the 
alleged  contract  with  the  plaintiff.  It  appears  beyond  con- 
troversy that  no  resolution  authorizing  the  execution  of  the 
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plaintiff's  alleged  contract  was  ever  considered  or  passed  by 
either  of  said  bodies.  All  of  the  directors  and  members  of 
the  said  executive  committee  and  ofBcera  of  the  defendant 
that  were  sworn  other  than  the  president  and  said  vice-presi- 
dent testified  that  they  never  heard  of  the  plaintiff's  claimed 
agreement  until  after  the  letter  of  June  3,  1903.  After  Sep- 
tember, 1902,  the  affairs  of  the  defendant*  were  investigated 
by  a  committee  of  its  board  of  directors,  and  a  firm  of  certified 
accountants  were  employed  in  the  fall  of  1902  to  examine  the 
affairs  of  the  corporation  and  make  a  report  to  it^  board  of 
directors,  and  in  neither  case  did  they  find  the  alleged  agree- 
ment which  it  is  asserted  was  left  with  said  vice-president,  nor 
were  they  informed,  nor  did  they  ascertain  in  any  manner 
whatsoever,  that  there  was  such  an  alleged  outstanding  agree- 
ment. The  explanation  of  the  president  and  said  vice-presi- 
dent is  that  they  and  each  of  them  did  not  suppose  that  the 
agreement  was  binding  upon  the  defendant  because  of  the 
failure  to  obtain  the  assent  of  all  of  the  outstanding  holders 
of  bonds  and  stocks  of  the  shipbuilding  company  to  such  pool- 
ing agreement.  It  is  also  true,  as  appears  from  the  record, 
that  the  proposed  pooling  agreement  which  we  have  quoted 
herein  was  never  signed  by  all  of  the  holdera  of  the  stocks 
and  bonds  and  never  became  or  was  recognized  as  an  effective 
agreement  between  the  bond  and  stockholders  of  said  ship- 
building company,  and  said  bonds  and  stocks  were  not  kept 
from  the  open  market  or  a  minimum  selling  price  therefor 
maintained. 

Under  the  circumstances  that  we  have  disclosed  we  return 
to  the  question  as  to  whether  the  execution  of  the  alleged 
agreement  with  the  plaintiff  was  within  the  authority  of  the 
defendant,  and  also  whether  such  vica-president  had  authority 
to  execute  said  agreement  even  if  the  defendant  had  authority 
to  enter  into  it. 

"What  was  the  purpose  of  the  alleged  agreement  with  the 
plaintiff?  It  was  not  that  the  defendant  should  become  the 
purchaser  of  such  bonds  and  stock,  but  it  was  to  bring  the 
plaintiff  into  the  pooling  agreement   to   protect   the    price 
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thereof.  Botli  parties  to  said  agreement  promised  to  eo-oj>cr- 
ate  with  the  syndicate,  and  it  was  by  the  express  terms  of 
said  agreement  intended  as  an  aid  to  the  syndicate  agreement. 
The  defendant  was  not  10  profit  directly  by  the  sale  of  the 
plaintiff's  bonds  and  stock  in  any  event.  It  had  no  direct 
interest  in  the  said  agreement.  The  defendant  to  indnce 
the  plaintiff  to  enter  into  tiie  agreement  guaranteed  at  a  min- 
imum price  within  a  specified  time  *'  the  sale  of  all  of  his  said 
securities  *  *  *  whether  through  the  efforts  of  said 
syndicate  or  otherwise." 

The  defendant  did  not  at  any  tune  become  the  owner  of 
the  bonds  and  stocks  but  the  guarantor  of  a  "  future  "  and 
in  substance  of  the  prosperity  and  success  of  the  shipbuilding 
company.  It  was  a  reckless  and  most  unusual  and  hazardous 
agreement. 

The  purposes  of  the  defendant's  organization  are  very 
material  in  detennining  the  question  as  to  its  authority  to 
make  the  alleged  agreement.  Where  a  corporation  is  organ- 
ized for  business  or  trading  purposes  and  the  only  persons 
interested  therein  other  than  its  business  creditors  are  its 
stockholders  and  their  only  interest  therein  is  to  secure 
dividends  upon  their  investment,  the  question  of  ultra  vires 
is  of  comparatively  small  importance  except  in  belialf  of  the 
people  of  the  state  in  their  public  capacity,  and  the  courts  treat 
the  question  as  it  relates  to  sucli  a  corporation  very  differently 
than  they  do  in  the  case  of  a  banking  corporation,  {lless  v. 
SloanSy  66  App.  Div.  522;  affd.  on  opinion  below,  173  N.  Y. 
616.)  A  banking  corporation  occupies  a  different  relation  to 
the  public  in  that  it  invites  individuals  to  submit  to  it  the  pos- 
session and  care  of  their  money  and  property.  All  banking 
institutions  occupy  a  fiduciary  position.  We  have  herein 
quoted  the  statutory  definition  of  that  form  of  a  banking 
institution  known  as  a  trust  company,  and  the  statutory  state- 
ment of  its  powere  and  the  purposes  of  its  organization. 
Such  powers  and  purposes  are  primarily  fiduciary.  Their 
primary  work  is  of  a  trust  capacity  and  to  a  large  extent  they 
take  the  place  of  individual  administrators,  executors,  guar- 
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diaiis,  committees,  receivers  and  trustees.  Tliej  receive 
appointment  from  the  courts  in  trust  capacities  without  giving 
a  bond.  It  is  assumed  that  tlie  statutory  restriction  and  regu- 
lation of  their  powers  will  make  the  execution  of  a  bond  in 
each  particular  instance  unnecessary. 

The  courts,  in  considering  the  effect  of  ultra  vires  acts, 
have  always  recognized  the  distinction  between  business  and 
trading  corporations  and  corporations  whose  purposes  are 
largely  fiduciary. 

In  Leavitt  v.  Tales  (4  Edw.  Ch.  134, 156)  the  court,  referring 
to  a  banking  corporation,  say  :  "  They  can  have  no  right  or 
power  to  borrow  money  or  contract  for  loans  to  enable  them 
to  engage  in  speculations,  or  in  mercantile  or  other  business 
having  no  sort  of  relation  to  and  forming  no  part  of  the 
ordinary  business  of  a  bank.  *  *  *  The  unauthorized  acts 
of  agents  are  not  binding  on  their  principals;  and  directors 
are  but  agents  or  ministers,  intrusted  with  powers  to  be  exer- 
cised for  the  benetit  of  otliere.  Those  who  have  contributed 
to  the  formation  of  a  banking  capital  by  becoming  share- 
holder ;  those  who  have  intrusted  their  money  on  deposit,  or 
have  otherwise  fairly  become  creditors  of  a  bank,  are  entitled 
to  protection  against  any  unauthorized  assumption  of  powers 
by  the  directors,  or  any  misapplication  of  the  assets  or  funds 
of  the  institution.  Its  property  cannot  be  diverted  to  other 
purposes,  or  be  used  up  in  speculations  foreign  to  the  business 
of  banking  without  a  struggle  for  its  recovery  and  an  effort 
to  reclaim  it.  A  rigid  adherence  to  this  principle  works  no 
injustice,  although  it  may  sometimes  produce  a  seeming  hard- 
ship. Persons  dealing  with  corporations  or  associations  of 
limited  capacity,  must  look  to  the  character  of  the  transactions 
they  engage  in  with  them.  The  law  under  which  they  act, 
and  the  business  they  are  authorized  to  perform,  is  all  written 
in  the  public  statute  book,  with  which  every  man  is  supposed 
to  be  acquainted." 

In  Nassau  BanJc  v.  Jones  (95  N.  Y.  115, 120)  this  court,  refer- 
ring to  a  contract  relating  to  the  subscription  to  the  stock  of 
a  railroad  corporation,  say :  ''  Even  a  cursory  view  of  the  pro- 
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visions  of  the  statnte  under  whicii  the  plaintiff  was  organized, 
and  the  eases  giving  constmction  to  the  powers  thereby  con- 
ferred, renders  it  qnite  clear,  that  the  contract  under  which 
the  plaintiff  claims  was  not  only  ultra  xires^  but  contrary  to 
public  policy.  *  *  *  The  solvency  of  these  institutions 
was  guarded  by  special  provisions  and  limitations  in  the  act 
authorizing  their  incorporation,  and  has  ever  since  been  the 
object  of  sedulous  care,  both  on  the  part  of  the  legislature  and 
of  the  courts.  (Laws  of  1837,  chap.  360 ;  Laws  of  1854,  chap. 
329 ;  Laws  of  1862,  chap.  62.)  The  language  employed  in 
the  act  defines  their  power  and  duties,  and  excludes  by  neces- 
sary implication  a  capacity  to  carry  on  any  other  business  than 
that  of  banking,  and  the  adoption  of  any  other  methods 
for  the  prosecution  of  such  business  than  those  specially 
pointed  out  by  the  statute.  {Pratt  v.  Shorty  79  N.  Y.  440 ; 
Morse  on  Banking,  5  ;  Talmage  v.  Pell^  7  N.  Y.  347 ;  Peo- 
ple V.  TJtica  Ins,  Co.^  15  Johns.  383.)  *  *  *  The  spirit 
of  the  law,  as  well  as  a  sound  public  policy,  forbid  these  insti- 
tutions from  risking  the  moneys  intrusted  to  their  care  in 
doubtful  speculations  or  enterprises." 

"  There  can  be  no  doubt  that  speculative  contracts  entered 
into  for  the  sale  of  stock  by  the  bank  at  the  stock  board,  or 
elsewhere,  subject  to  the  hazard  and  contingencies  of  gain  or 
loss,  would  be  ultra  vires,  and  a  gross  perversion  of  the  powers 
conferred  by  its  charter.  But  the  bank,  as  the  owner  of  stock, 
could  sell  it,  as  any  other  owner  of  similar  property,  and 
could  employ  a  broker  to  sell  it  at  the  board."  {Siatare  v. 
Best,  88  N.  Y.  527,  533.) 

"  Speculative  contracts  entered  into  for  the  sale  or  purchase 
of  stock  or  other  property  by  a  savings  bank  at  the  stock 
board  or  elsewhere,  subject  to  the  hazard  and  contingency  of 
gain  or  loss,  unless  authorized  by  its  charter,  are  ultra  vires.^^ 
{Jemison  v.  Citizens^  S,  Bank^  122  X.  Y.  135.) 

The  legislature  intended  and  the  public  interests  demand 
that  trust  companies  shall  be  confined  not  only  within  the 
words  but  also  within  the  spirit  of  the  statutory  provision 
which  declares  that  a  corporation  shall  not  possess  or  exercise 
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any  corporate  powei*s  not  given  by  law  or  not  necessary  to 
the  exercise  of  the  powers  so  given.  Such  authority  does 
not  permit  a  trust  company  to  enter  into  spaculative  and 
uncertain  schemes  or  unless  under  peculiar  circumstances  not 
disclosed  in  this  case,  become  the  guarantor  of  the  indebted- 
ness or  business  of  others.  Its  autliority  to  buy  and  sell  stocks 
and  bonds  does  not  authorize  it  to  indulge  in  hazardous  pro- 
moting schemes  altliougli  it  may  hope  from  the  successful 
launching  of  such  schemes  to  make  large  commissions  and 
receive  large  bonuses..  We  have  already  referred  to  the  case 
of  AppUton  V.  Ciiizeni  Central  Nat  Bank,,  in  wliich  this 
court  has  illustrated  the  effect  of  different  circumstances  in 
determining  the  legality  of  particular  acts. 

The  guaranty  of  said  notes  in  tliis  case,  as  well  as  the  alleged 
guaranty  to  the  plaintiff,  was  without  any  legitimate  or 
adequate  basis.  Its  president,  as  stated,  assumed  that  thei*e 
was  no  risk  in  what  he  did  and  directed,  and  he  was  doubtless 
influenced  by  a  sentimental  reason  arising  from  the  extent  to 
which  the  defendant  had  been  connected  with  the  general 
scheme  of  floating  the  shipbuilding  company.  It  did,  how- 
ever, create  a  hazard  so  great  as  to  involve  the  very  life  of 
the  defendant,  and  in  our  judgment  it  was  wholly  without 
authority.  The  result  of  such  hazardous  and  reckless  dealings 
and  acts  by  the  officers  of  trust  companies  is  well  illustrated 
in  this  case,  as  it  appears  that  the  defendant  was  organized 
with  a  large  capital  and  paid  in  surplus  in  the  spring  of  1902, 
and  within  a  few  months  thereafter  was  shorn  of  its  surplus 
and  compelled  to  reduce  its  stock  to  a  small  part  of  the  origi- 
nal issue,  and  it  has  still  upon  its  hands  this  serious  litigation. 
If  such  business  methods  are  authorized  by  statute  and 
approved  by  the  courts  the  purpose  of  the  organization  of 
trust  companies  would  fail  and  result  in  a  trap  to  those  invited 
by  the  legislature  to  submit  to  such  corporations  their  fiduciary 
accounts. 

It  is  claimed  by  the  plaintiff  that  under  the  doctrine  estab- 
lished in  this  state  the  defendant  is  liable  notwithstanding  its 
acts  were  beyond  its  corporate  authority  by  reason  of  the  fact 
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that  it  has  by  the  agreement  with  the  plaintiff  secured  to 
itself  a  benefit,  and  the  plaintiff  has  performed  his  part  of  the  y 
agreement.  As  we  have  shown,  the  alleged  agreement  was 
not  only  outside  of  its  corporate  powers,  but  it  was  signed  by 
its  vice-president  without  the  authority  of  its  board  of 
directors,  and  the  seal  was  attached  thereto  without  any 
statutory  or  other  authority.  Although  the  presence  of  a 
seal  upon  an  instrument  is  prima  facie  proof  that  it  was 
attached  by  proper  authority  {Qua^keiiboas  v.  Olobe  dk  H,  F. 
Ins,  Co,^  177  N.  T.  71)  it  is  only  such  proof  as  may  be  con- 
clusively rebutted,  and  it  has  been  conclusively  rebutted  in 
this  case. 

The  plaintiff  has  never  given  to  the  defendant  any  concrete 
thing  by  virtue  of  the  agreement.  The  bonds  and  stock  men- 
tioned in  said  agreement  were  never  accepted  by  the  defend- 
ant. The  plaintiff  has  at  most  refrained  from  selling  his 
bonds  and  stock  and  held  himself  in  readiness  to  deliver  the 
same  to  the  defendant.  During  all  of  the  time  that  he  waited 
he  knew,  or  should  have  known,  that  the  defendant  was  not 
obligated  to  perform  the  alleged  contract  on  its  part.  This 
action  is  simply  to  recover  damages  for  such  alleged  breach 
of  a  writing  signed  without  power  in  the  corporation  or 
authority  in  the  officers  who  signed  its  name  thereto.  The 
doctrine  sought  to  be  invoked  by  the  plaintiff  in  this  case  is 
not  applicable. 

There  is  another  reason  why  the  plaintiff  cannot  recover  in 
this  case  and  that  is  that  it  appears  from  a  reading  of  the 
alleged  agreement  apart  from  the  testimony  of  witnesses  that 
it  is  dependent  upon  the  co-operation  of  the  syndicate  agree- 
ment. The  plaintiff  owned  but  a  comparatively  small  portion 
of  the  bonds  and  stocks  that  liad  been  issued  by  the  shipbuild- 
ing company.  The  futility  of  the  alleged  agreement  apart 
from  the  general  pooling  or  syndicate  agreement  is  apparent 
from  a  mere  statement  of  the  facts.  The  alleged  agreement 
with  the  plaintiff  was  intended  to  co-operate  with  the  syndi- 
cate agreement.  It  was  to  terminate  before  the  time  therein 
specifically  mentioned  on  the  termination  of  said  syndicate 
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agreement.  The  purpose  and  consideration  of  the  agreement 
was  wliolly  dependent  upon  the  existence  of  a  syndicate 
agreement  which,  as  stated  in  the  recital  therein,  provided  for 
the  deposit  of  all  of  the  outstanding  shipbuilding  securities. 
The  syndicate  agreement  was  not  consummated  and  tlie  ship- 
building securities  were  sold  at  auction  upon  the  market  from 
time  to  time  during  the  year  mentioned.  It  is  impossible  to 
assume  that  sucli  agreement  was  signed  except  as  expressly 
stated  therein  for  the  purpose  of  an  aid  to  a  syndicate  agreement 
then  executed  or  subsequently  to  be  executed.  The  alleged 
agreement  was  so  dependent  upon  the  existence  of  such  syndi- 
cate agreement  as  to  fail  wholly  without  it.  In  view  of  the  fact 
that  the  syndicate  agreement  was  not  consummated  or  its  pro- 
visions carried  out,  the  defendant  did  not  obtain  any  advantage 
from  or  consideration  for  the  alleged  agreement  with  the 
plaintiff. 

The  judgment  should  be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  Edward  T.  Bartlett,  IIaight  and  Yann, 
JJ.,  concur  ;  Gray  and  Willard  Bartlett,  JJ.,  absent. 

Judgment  affirmed. 


The  City  op  New  York,  Appellant,  v,  Edward  P.  Bryan 
et  al.,  as  Trustees  of  the  Creditors,  Stockholders  and 
Members  of  the  New  York  and  Long  Island  Railroad 
Company,  Respondents. 

Street  railroculs  —  effect  of  ordinance  permitting  street  railroad 
company  to  construct  railroad  and  tunnel  in  city  streets. 

The  consent  of  the  municipal  authorities  that  a  railroad  company  con- 
struct its  tunnel  and  railroad  in  the  city  streets  is  not  the  grant  of  an 
independent  franchise.  Not  only  the  franchise  to  be  a  corporation,  but 
the  franchises  granted  to  the  corporation,  when  formed,  spring  from 
the  state  ;  therefore,  the  consent  of  the  city  is  but  a  step  in  the  grant  of 
a  single,  indivisible  franchise  to  construct  and  operate  a  street  railroad. 

The  fact  that  the  consent  of  municipal  authorities  permitting  a  railroad 
company,  Incorporated  under  the  General  Railroad  Law,  to  construct 
its  railroad  and  a  tunnel  in  the  city  streets,  prescribed  no  limit  of  time 
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within  which  the  road  should  be  completed,  'does  not  preserve  the 
franchise  and  corporate  rights  of  the  company  from  forfeiture  and 
defeasance  for  its  failure  to  finish  the  road  and  put  it  into  operation 
within  ten  years  from  the  time  of  its  incorporation,  as  required  by 
section  5  of  the  Railroad  Law  (L.  1890,  ch.  565),  although  the  com- 
pany had  commenced  the  construction  of  the  road  within  five  years  and 
expended  ten  per  cent  of  its  capital  thereon.  The  statute  provides  not 
only  that  the  corporate  existence  shall  cease  but  the  corporate  powers 
also,  and  that,  in  the  same  contingency,  the  franchise  bestowed  on  the 
corporation  shall  cease. 

The  legal  status  of  such  a  franchise  and  the  rights  of  the  parties,  claim- 
ing to  bo  the  owners  thereof,  to  the  property  and  structures  created  in 
the  execution  of  the  franchise,  should  be  determined  only  in  a  litiga- 
tion between  the  people  of  the  state,  from  whom  the  franchise  sprang, 
and  the  claimants  thereto,  so  that  the  determination  shall  be  binding  and 
conclusive  on  everybody.     People  v.  (/Brien,  111  N.  Y.  1,  distinguished. 

City  of  New  York  v.  Bryan,  130  App.  Div.  658,  reversed. 

(Argued  June  7,  1909  ;  decided  October  19.  1909.)   . 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  18,  1909,  in  favor  of  defendants  upon  the  snbmission 
of  a  controversy  under  section  1279  of  the  Code  of  Civil 
Procedure. 

The  New  York  and  Long  Island  Railroad  Company  was 
incorporated  on  July  30,  1887,  under  the  General  Railroad 
Act  of  1850,  for  tlie  construction,  maintenance  and  operation 
of  a  railroad  from  Long  Island  City  through  a  tunnel  under 
the  East  river  and  under  streets  and  lands  in  the  city  of  New 
York  to  a  connection  with  the  New  York  Central  and  Hudson 
River  railroad  at  Ninth  avenue  and  Thirtieth  street,  with 
two  branches,  one  extending  to  the  Grand  Central  Depot  and 
the  other  to  the  Hudson  river  tunnel  in  the  vicinity  of  Wash- 
ington Square. 

By  an  ordinance  passed  by  the  board  of  aldermen  on 
December  23,  1890,  the  city  of  New  York  consented  to  the 
construction  of  a  double-track  railroad  by  the  New  York  and 
Long  Island  Railroad  Company  thi-ough  a  tunnel  under  Forty- 
second  street  from  its  east  end  to  a  point  therein  between 
Tenth  and  Eleventh  avenues,  in  accordance  with  plans  and 
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profiles  deposited  with  tlie  board  of  aldermen.  This  assent 
was  given  upon  certain  terms  and  conditions  therein  specified. 
On  October  27,  1891,  the  board  of  aldermen  of  Long  Island 
City  (of  which  municipal  corporation  the  city  of  New  lork 
is  the  successor),  by  an  ordinance  approved  by  the  mayor^ 
assented  to  the  construction  of  a  double-track  railroad  by  the 
same  company,  beginning  at  a  point  in  the  middle  of  Fifth 
street  at  low-water  mark  on  the  east  side  of  East  river,  and 
thence  running  easterly  beneath  streets  and  private  property 
to  a  point  on  Fourth  street,  thence  along  Fourth  street  to 
Van  Alst  avenue,  and  thence  northeast  to  Meadow  street. 

On  August  13,  1891,  the  directors  of  the  raih'oad  company 
changed  its  profile  and  route  so  as  to  conform  to  the  foregoing 
consents,  and  extended  its  route  in  New  York  city  from 
Forty-second  street,  between  Tenth  and  Eleventh  avenues,  to 
Forty-first  street  and  Eleventh  avenue,  and  to  Twelfth  avenue 
to  the  pier  line,  with  a  branch  in  Eleventh  avenue  from  Forty- 
second  street  to  Forty-third  street.  On  January  11,  1892, 
the  board  passed  a  resolution  accepting  the  rights,  privileges 
and  grants  set  forth  in  the  resolution  of  the  board  of  alder- 
men of  the  city  of  New  York,  adopted  December  23,  1890, 
as  already  mentioned,  and  a  copy  of  such  resolution  was  filed 
with  said  board  of  aldermen  in  the  following  month. 

Fourteen  years  later,  in  February,  190G,  the  New  York  and 
Long  Island  Railroad  Company  brought  an  action  in  the 
Supreme  Court  against  the  city  of  New  York  and  others,  in 
which  the  court  (on  December  26, 1906)  duly  determined  "  That 
said  plaintiff  had  complied  with  all  laws  and  done  all  lawful  acts 
to  entitle  it  to  construct,  maintain  and  operate  its  proposed 
line  of  raih-oad  as  then  under  construction  by  it  in  portions  of 
the  routes  as  to  which  the  assents  of  the  former  city  of  New 
York  and  of  Long  Island  City  had  been  given,  as  hereinbefore 
stated;''  that  the  company  had  acquired  and  then  (at  the 
time  of  the  rendition  of  the  judgment)  had  due  legal  power 
and  lawful  authority  to  construct  and  operate  its  tunnel  and 
railroad ;  that  the  time  of  the  company  to  complete  the  con- 
struction of  its  tunnel  would  expire  December  31,  1906;  and 
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in  that  action  a  judgment  was  duly  entered  restraining  the 
city  of  New  York  and  its  officers,  employees  and  agents  from 
molesting  or  interfering  with  tlie  plaintiff  in  tlie  constrnction 
of  its  tnnnel  and  railroad.  This  determination  and  judgment 
still  remain  in  full  force  and  effect. 

After  the  passage  of  the  ordinances  by  the  New  York  city 
and  Long  Island  City  boards  of  aldermen  which  have  been 
mentioned,  and  the  acceptance  by  the  company  of  the  grants 
and  privileges  therein  contained,  the  company  commenced 
and  prosecuted  the  construction  of  a  portion  of  its  railroad 
upon  the  specified  routes  as  follows:  (1)  In  Fourth  street. 
Long  Island  City,  from  Yan  Alst  avenue  to  West  avenue ; 
(2)  from  Fourtli  street  and  West  avenue  in  Long  Island  City 
tlirough  private  property  to  the  East  river  at  the  bulkhead 
line  of  1898 ;  (3)  in  the  borough  of  Manhattan  from  the  pier 
and  bulkhead  line  of  1857,  westerly  along  Forty-second 
street  to  the  Grand  Central  De|X)t ;  and  under  the  East  river 
the  construction  of  the  line  of  railroad  (tunnel)  was  upon  a 
strip  of  land  under  water  duly  granted  to  the  company  by  the 
state  of  New  York  through  the  commissioners  of  the  land  office. 

On  January  1,  1907,  the  company  had  not  completed  its 
railroad  or  tunnel  or  operated  the  same  on  any  part  of  its 
route,  but  the  same  had  only  been  partially  constructed  or 
completed. 

"  By  reason  of  the  failure  of  the  said  New  York  and  Long 
Island  Railroad  Compatiy  to  construct  its  tunnel  and  railroad 
before  the  1st  day  of  January,  1907,  the  corporate  existence  of 
the  said  railroad  company  lapsed  and  by  virtue  of  the  provisions 
of  section  30  of  the  General  Corporation  Law  the  then  directors 
of  said  railroad  became  trustees  of  the  creditors,  stockholders 
and  members  of  the  said  New  York  and  Long  Island  Rail- 
road Company."  The  defendants  were  such  directors  on 
January  1st,  1907. 

Upon  the  foregoing  facts  the  present  controversy  was 
submitted  to  the  Appellate  Division  of  the  Supremo  Court. 
It  was  asked  to  decide  whether  the  franchises,  rights  and 
privileges  granted  by  the  boards  of  aldermen  of  the  city  of 
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New  York  and  Long  Island  City  to  the  New  York  and  Long 
Island  Railroad  Company  did  cease  and  determine  on  January 
1,  1907,  and  wliether  such  franchises,  rights  and  privileges 
passed  to  the  defendants  as  trustees,  as  aforesaid ;  and  the 
parties  agreed  that  the  court  should  render  such  judgment  as 
should  be  proper  upon  the  facts  which  have  been  stated.  The 
Appellate  Division  rendered  judgment  that  the  franchises, 
rights  and  privileges  aforesaid  did  not  cease  and  determine, 
but  passed  to  the  defendants  as  trustees  under  section  30  of 
the  General  Corporation  Law;  that  the  occupation  by  the 
defendants  of  the  tunnel,  tracks,  structure  and  property  of 
the  New  York  and  Long  Island  Railroad  Company  on  and 
after  January  1,  1907,  was  and  is  lawful ;  and  that  the  city 
of  New  York  be  enjoined  from  interfering  therewith. 

The  judgment  of  the  Appellate  Division  is  now  brought  by 
the  city  before  the  Court  of  Appeals  for  review. 

FraiioiB  K,  Pendleton^  Corporation  Counsel  {Theodore 
Connoly  and  Clarence  L.  Barber  of  counsel),  for  appellant. 
On  January  1,  1907,  the  franchises,  rights  and  privileges 
granted  to  the  railroad  company  by  the  aldermen  of  Long 
Island  City  and  by  the  mayor,  aldermen  and  commonalty  of 
the  city  of  New  York  ceased  and  determined.  (L.  1890,  ch. 
565,  §  5  ;  Matter  of  B.  li.  Co.,  72  N.  Y.  245  ;  Matter  o/B., 
Q.  C  i&  S.  li,  R.  Co.,  185  N.  Y.  171.)  Neither  the  primary 
franchise  to  exist,  nor  the  secondary  franchise  to  act  in  a 
specified  business  has  any  of  the  attributes  of  property.  Both 
of  tliese  franchises  cease  to  exist  at  the  dissolution  of  the  cor- 
poration. {Lord  V.  E.  L.  A.  Society,  109  App.  Div.  262; 
People  V.  O'Brien,  111  N.  Y.  34;  White  v.  Met.  Ry.  Co., 
139  N.  Y.  26;  Paige  v.  Schenectady,  178  N.  Y.  112;  City 
of  Rochester  v.  R.  Ry.  Co.,  182  N.  Y.  122,  124  ;  Matter  of 
L.  A.  E.  L.  i&  P.  Co.,  51  Misc.  Rep.  407 ;  117  App.  Div. 
80 ;  188  N.  Y.  361 ;  Potter  v.  Collis,  19  App.  Div.  392 ; 
156  N.  Y.  16.) 

Morgan  J.  O'Brien  and  11.  W.  Aldeii  for  respondents. 
The  consent  of  the  municipal  authorities  to  the  construction 
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of  the  railroad,  when  acted  upon,  ceased  to  be  a  power,  and 
became  proj)erty,  which  like  other  property,  is  not  lost  upon 
the  termination  of  the  corporate  existence  of  the  railroad,  but 
is  preserved  and  vested  in  the  directors,  as  trustees.  {People 
V.  O'Brien,  111  K  Y.  1 ;  JTllhuu  v.  Ska7^j7,  27  N.  Y.  611.) 
A  legal  distinction  exists  between  the  franchise  of  the  New 
York  and  Long  Island  Railroad  Company  to  do  business  as  a 
railroad  corporation,  and  the  special  or  secondary  franchise 
permitting  the  use  of  public  streets  for  the  operation  of  a 
railroad.  {People  v.  O'Brieii,  111  N.  Y.  1 ;  People  v.  J?., 
F.  it  a  L  a.  R.  Co.,  89  N.  Y.  84 ;  People  v.  Metz,  50 
N.  Y.  61.) 

CuLLEN,  Ch.  J.  The  learned  Appellate  Division  seems  to 
have  disposed  of  the  case  on  the  theory  that  what  it  terms  the 
secondary  franchise,  that  is  to  say,  the  consent  or  permission 
of  the  municipal  authorities  to  the  raih-oad  company  to  con- 
struct its  tunnel  and  railroad  in  the  city  streets,  not  having 
prescribed  any  limit  of  time  within  which  the  road  should  bo 
constructed,  was,  when  acted  upon  to  some  extent,  a  property 
right  not  subject  to  defeasance  or  forfeiture  by  the  failure  of 
the  company  to  comply  with  the  terms  of  the  General  Rail- 
road Act  under  which  it  was  incorporated,  which  prescribes 
that  on  the  failure  of  the  company  to  finish  its  road  and  put 
it  in  operation  within  ten  years  from  the  time  of  tiling  its 
articles  of  incorporation,  its  corporate  existence  and  powers 
shall -cease.  (Railroad  Law  of  1855,  §  47,  as  amended  by  L. 
1867,  ch.  775 ;  R.  R.  Law  of  1890,  §  5.)  In  other  words,  it 
treated  such  consent  as  if  it  were  a  grant  of  a  franchise  wholly 
disconnected  from  the  legislation  of  the  state  which  authorized 
the  incorporation  of  the  railroad  company,  and,  therefore, 
held  that  it  passed  to  the  directors  of  the  corporation  at  the 
time  of  its  dissolution  with  the  other  property  which  the  com- 
pany might  have  had  at  that  time,  to  be  administered  for  the 
benefit  of  its  creditors,  and  stockholders.  It  is  unquestionably 
true  that  the  franchise  to  construct  and  operate  a  railroad  is 
different  from  the  franchise  to  be  a  corporation.     As  pointed 
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out  by  Judge  Vann  in  Lord  v.  Ejuitdble  Life  Assur.  Soc^y 
(194  N.  Y.  212),  the  former  may  be  granted  to  individuals. 
It  is  not  necessary  that  it  be  granted  to  a  corporation  (  Vil- 
lage of  Pliomix  V.  OannoUj  195  N.  Y.  471),  and  when  granted 
it  l)ecome8  property.  It  cannot  be  arbitrarily  recalled  unless 
a  leservation  of  that  power  is  contained  in  the  grant.  {Coney 
Island^  Ft.  H.  <&  B.  R,  B.  Co.  v.  Kennedy^  15  App.  Div. 
588 ;  Suburban  Rapid  Transit  Co,  v.  Mayor ^  etc.^  of  iT.  Y,^ 
128  N.  Y.  510.)  But  though  property,  it  is  subject  to  defeas- 
ance or  forfeiture  by  faihire  to  exercise  it  (^People  v.  Broad- 
way R.  R.  Co.  of  Brooklyn^  126  N.  Y.  29),  or  by  subsequent 
abandonment  after  it  lias 'been  exercised.  {People  v.  Albany 
ik  Vermont  R.  7?.,  24  N.  Y.  261.)  In  the  Broadway  R. 
R.  Co.  case  Judge  Earl  said :  ^^The  power  of  the  court  to 
declare  the  franchise  of  the  defendant  forfeited  for  non-user  is 
undoubted."  (P.  44,  citing  authorities.)  In  People  v.  Kings- 
ton i&  M.  Turnpike  Co.  (23  Wend.  193,  204)  Chief  Justice 
Nklson  said  of  the  doctrine  that  a  franchise  may  be  lost  by 
non-user:  " The  principle  is  not  new;  it  has  been  always  so 
held  at  common  law  as  fundamental."  Nor  does  it  matter 
that  no  time  for  the  building  of  the  road  was  specified  in  the 
consent.  Chancellor  Kent,  speaking  of  franchises,  says: 
"  They  contain  an  implied  covenant  on  the  part  of  the  gov- 
ernment not  to  invade  the  rights  vested,  and  on  the  part  of 
the  grantees  to  execute  the  conditions  and  duties  prescribed 
in  the  grant."  (3  Comm.  *458.)  Therefore,  if  no  time  is 
prescribed,  the  franchise  must  be  exercised  within  a  reasonable 
time. 

Treating  the  case,  therefore,  from  the  point  of  view 
assumed  by  the  Appellate  Division,  the  statement  of  facts 
was  inadequate  to  enable  the  court  to  render  any  judgment. 
In  that  statement  we  have  simply  the  fact  that  the  company 
"commenced  and  prosecuted  the  construction"  of  its  railroad 
on  specified  portions  of  its  line.  But  as  to  the  extent  of  the 
work  done  by  the  company,  whether  the  work  had  been 
prosecuted  with  reasonable  diligence,  and  whether  the  com- 
pany at  the  time  of  its  dissolution  was  still  engaged  in  its 
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prosecution,  tlie  statement  is  silent.  It  is  true  the  statement 
recites  that  in  an  action  brought  by  the  company  against  tlie 
city  it  was  adjudged  on  December  2Ctli,  1906,  that  the  com- 
pany was  entitled  to  construct  and  maintain  its  line  of  rail< 
road.  But  it  was  also  adjudged  that  the  time  of  the  com- 
pany to  complete  its  tunnel  would  expire  on  December  31st 
following.  So  it  is  not  very  c)ear  how  that  judgment  helps 
the  defendants.  If  the  doctrine  of  the  Appellate  Division  is 
correct,  that  the  franchise  granted  to  a  railroad  company 
upon  its  commencing  the  construction  of  its  road  within  live 
years  and  exi>ending  10  per  cent  of  its  capital  thereon,  is 
thereafter  subject  to  no  limitation,  defeasance  or  forfeiture, 
the  defendants  are  under  no  obligation  to  ever  complete  or 
operate  the  railroad,  and  the  consideration  for  whicli  the 
grant  was  necessarily  made  —  the  convenience  and  accommo- 
dation of  public  travel  —  fails.  [Fatining  v.  Osborne^  102 
N.  Y.  441.)  This  doctrine  cannot  prevail.  There  is  nothing 
in  People  v.  O^Brieii  (ill  N.  Y.  1)  in  conflict  with  these 
views.  The  only  proposition  there  decided  was  that  the 
reservation  of  the  power  to  alter  or  repeal  the  charter  of  a 
corporation  did  not  reserve  the  power  to  revoke  or  recall  the 
franchises  given  to  it  to  construct  a  railroad.  (See  opinion 
of  Vann,  J.,  in  Lordw.  Eiaitdble  LlfeAssur,  Soc^y^  sttpra) 
In  that  case  there  was  no  charge  of  any  failure  to  exercise  the 
franchise  or  of  its  misuser. 

But  the  consent  of  the  nmnicipal  authorities  was  not  the 
grant  of  an  independent  franchise  like  the  deed  from  the 
owner  where  the  railroad  runs  through  private  property. 
Not  only  the  franchise  to  be  a  corporation,  but  the  franchises 
granted  to  a  corporation  when  formed,  spring  from  the  state. 
It  is  the  elementary  definition  of  a  franchise  that  it  is  a  grant 
from  the  sovereign  power.  (3  Kent's  Connn.  *458 ;  Fanning 
V.  Oshorne^  102  N.  Y.  441.)  In  Beehaan  v.  Third  Ave,  i?. 
E.  Co.  (153  N.  Y.  144, 152j  this  court  said  :  "  The  authority  to 
make  use  of  the  public  streets  of  a  city  for  railroad  purposes 
primarily  resides  in  the  state,  and  is  a  part  of  the  sovereign 
power,  and  the  right  or  privilege  of  constructing  and  operat- 
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ing  railroads  in  the  streets,  which  for  convenience  is  called  a 
franchise,  must  always  proceed  from  that  source,  whatever 
may  be  the  agencies  tlirougli  which  it  is  conferred."  It  is 
true  that  since  tlie  adoption  of  the  constitutional  amendment 
of  1875,  no  act  of  the  legislature  can  authorize  the  laying  of 
railroad  tracks  in  the  streets  without  the  consent  of  the  local 
authorities,  but  that  in  no  way  modifies  the  principle  that  the 
grant  proceeds  from  legislative  authority.  The  case  is  most 
analagous  to  that  of  a  trustee  who  is  authorized  to  convey  the 
corpus  of  the  trust  only  with  the  consent  of  the  beneficiary. 
Tlie  consent  of  the  beneficiary  is  necessary,  nevertheless  the 
title  acquired  by  the  gi-antee  is  that  of  the  trustee  and  not 
that  of  the  beneficiary.  Therefore  the  consent  of  the  city 
was  but  a  step  in  the  grant  of  a  single,  indivisible  franchise 
to  construct  and  operate  a  street  railroad.  The  legislature 
had  provided  by  the  act  under  which  the  company  was  organ- 
ized that  unless  it  finished  its  road  and  put  it  in  operation 
within  ten  years  from  tlie  filing  of  its  articles  of  incorpoiti- 
tion,  "its  corporate  existence  and  powers  shall  cease." 
Though  the  franchise  to  maintain  the  railroad  was  not  depend- 
ent on  the  existence  of  the  corporation,  the  statute  provides 
not  only  that  the  corporate  existence  shall  cease,  but  the  cor- 
porate powers  also.  In  other  parts  of  the  statute  is  an 
enumeration  of  the  powers  conferred  upon  corporations 
organized  nnder  the  act,  to  wit,  to  build  their  railroads, 
acquire  land  for  that  purpose,  etc. ;  in  other  words,  their  fran- 
chises. When  the  legislature  enacted  that  the  powers  of  the 
corporation  should  cease,  it  intended  thereby  that  in  the  same 
contingency  the  franchises  conferred  on  the  corporation  should 
cease.  What  possible  benefit  could  accrue  from  the  dissolu- 
tion of  the  corporation  for  failure  to  exercise  its  franchises  in 
time,  if  the  franchise  itself  is  to  continue  for  the  benefit  of 
the  stockholders,  who  might  form  a  new  corporation  and  to  it 
transfer  the  franchise  ?  What  difference  could  it  make  if  the 
franchise  was  to  be  held  by  the  New  York  and  Long  Island 
Railroad  Company,  or  by  a  new  corporation  called  the  Long 
Island  and  New  York  Railroad  Company  ?     But  it  is  unneces- 
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Bary  to  pursue  the  discussion,  for  we  think  the  question  settled 
by  the  decision  of  this  court  in  Matter  of  Brooklyn^  Sub.  <& 
Q.  Co.  R.  R.  Co.  (185  N.  Y.  171).  (See,  also,  Matter  of 
Brooklyn,  WinfieU  cJ&  N.  R.  Co.,  72  X.  Y.  245.)  That, 
however,  does  not  dispose  of  this  case. 

It  appears  that  the  subsoil  of  Forty-second  street  is  occu- 
pied by  the  defendants'  tunnel  from  the  East  river  to  Fourth 
avenue,  but  west  of  that  point  neither  the  defendants  nor  the 
company  have  entered  upon  the  street.  If  the  defendants 
should  seek  to  enter  upon  the  streets  or  parts  of  streets  of 
the  city  not  already  in  their  possession,  the  city  authorities 
doubtless  could  resist  such  action,  for  the  franchise  of  the  com- 
pany in  respect  thereto  has  ceased.  {^Brooklyn  Steam  Transit 
Co.  V.  City  of  Brooklyn,  78  N.  Y.  521.)  But  what  the  legal 
status  is  of  a  railroad  partially  constructed  where  the  com- 
pany fails  to  complete  it  within  the  prescribed  period  has 
not  as  yet  been  decided  by  the  courts  of  this  state.  In  the 
submitted  statement  the  plaintiff  prays  that  the  franchises 
granted  the  railroad  company  by  the  municipal  authorities 
be  declared  to  have  ceased  and  determined,  that  they  did  not 
pass  to  the  defendants  as  trustees  for  the  creditors  and  stock- 
holders of  the  company,  and  that  the  plaintiff  be  declared 
3ntitled  to  prevent  the  use  and  occupation  of  the  streets  by 
the  defendants.  The  defendants  ask  judgment  that  it  be 
declared  that  such  franchises  have  not  ceased,  but  have  passed 
to  the  defendants  as  trustees;  that  their  occupation  of  the 
streets  is  lawful,  and  that  the  plaintiff  be  enjoined  from  inter- 
fering therewith.  From  this  it  is  apparent  that  what  both 
parties  seek  to  have  determined  in  this  submision  is  the  status 
of  the  franchise  granted  to  the  company  ;  whether,  however, 
only  as  affecting  that  part  of  the  city  streets  already  occupied 
by  the  defendants,  or  whether  as  embracing  all  the  streets 
mentioned  in  the  grant,  is  by  no  means  clear,  and  the  judg- 
ment is  subject  to  the  same  imcertainty.  Now  this  is  the 
very  question  which  in  our  view  ought  not  to  be  decided  in  a 
litigation  between  the  present  parties.  As  already  said,  if  the 
defendants  sought  to  extend  their  present  occupation  and  the 
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city  should  resist  it,  it  would  become  necessary  to  decide  the 
company's  rights  therein.  So,  also,  if  in  the  discharge  of  its 
municipal  functions  it  became  necessary  for  the  city  to  enter 
into  the  defendants'  tunnel,  below  the  surface  of  the  street,  and 
the  defendants  should  resist,  it  is  possible  that  the  court  might 
in  litigations  arising  therefrom  be  compelled  to  decide  the 
rights  of  tlie  defendants  to  the  franchises  and  the  structure 
in  the  particular  streets  occupied  by  it.  But  nothing  of  the 
kind  is  alleged.  It  is  not  asserted  that  the  defendants'  tunnel 
in  any  way  interferes  with  the  public  use  of  the  street. 
While  tlie  title  to  the  streets  in  the  borough  of  Manhattan  is 
in  the  city,  its  title  is  not  that  of  a  private  owner,  but  ia  trust 
for  public  purposes.  The  franchise  of  the  defendants'  prede- 
cessor proceeded,  as  already  shown,  from  the  state.  The 
constitutional  requirement  has  been  complied  with,  for  the  city 
has  given  its  consent.  It  may  well  be  that  public  conven- 
ience and  advantage  will  be  best  subserved  by  allowing  the 
defendants  to  complete  and  operate  that  portion  of  their  road 
which  has  been  iii  process  of  construction.  It  is  possible 
that  for  the  permanent  protection  of  defendants'  privileges 
a  general  statute  {Matter  of  Brooklyn^  TT.  cfe  N.  R.  R,  Co.^  75 
N.  Y.  335)  is  necessary.  However  that  may  be,  the  legal  status 
of  that  franchise  and  the  rights  of  the  defendants,  or  the  com- 
pany to  which  they  succeeded,  to  the  property  and  struc- 
tures created  in  the  execution  of  the  franchise  should  be  deter- 
mined only  in  a  litigation  between  the  people  of  the  state, 
from  whom  the  franchise  sprang,  and  the  defendants,  wherein 
a  determination  will  be  binding  and  conclusive  on  everybody, 
and  not  in  a  suit  between  the  defendants  and  third  parties, 
unless  it  is  absolutely  necessary  so  to  do. 

We  are  of  opinion,  therefore,  that  the  judgment  should  be 
reversed  and  the  proceedings  dismissed,  without  costs  to  either 
party. 

Edward  T.  BartletTj  Haight,  Vann,  Willard  Babtlett 
and  Chase,  JJ.,  concur;  Gray,  J.,  absent* 

Judgment  reversed,  etc. 
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Fannie  S.  Laird,  as  Administratrix  of  the  Estate  of  Richard 
R.  Laird,  Deceased,  Appellant,  v.  Andrew  B.  Carton  et 
al.,  Respondents. 

Semedial  procoM  —  statutes  restating  leg^al  remedies  may  apply 
to  actions  which  have  accrued  or  are  pending^  as  well  as  to  future 
actions  —  execution  against  wages  under  statute  of  1908  —  may 
be  issued  on  judgment  previously  obtained  —  construction  of 
contract  of  employment  as  to  payment  of  wages. 

Statutes  regulating  legal  remedies  are  generally  construed  as  operative 
upon  an  existing  condition  of  things  as  well  as  upon  conditions  to  arise 
after  their  enactment.  Where  a  new  statute  deals  with  procedure  only, 
pj'ima  facia  it  applies  to  all  actions — those  which  have  accrued  or  are 
pending,  and  future  actions. 

Since  an  execution  is  a  remedial  process  the  court  may  under  section  1391 
of  the  Code  of  Civil  Procedure,  as  amended  in  1908,  allow  execution  to 
issue  against  wages,  although  the  judgment  upon  which  the  execution 
is  sought  was  rendered  before  the  enactment  of  such  amendment. 

Where  a  judgment  debtor  is  employed  as  a  salesman  under  a  contract  by 
which  he  is  to  receive  certain  commissions  on  his  sales,  is  paid  a  fixed 
sum  each  month  in  advance  of  the  rendition  of  his  services,  and  at  the 
end  of  the  fiscal  year,  if  it  is  found  that  the  sales  effected  by  him  entitle 
him  to  commissions  in  excess  of  the  amount  paid  him,  he  receives  the 
additional  commissions,  and  if  he  has  been  overpaid  the  overpayment 
is  charged  against  his  future  commissions,  the  arrangement  amounts  to  a 
contract  for  the  payment  of  wages  in  advance,  and  his  wages  are  due 
and  owing  to  him  when  he  receives  them. 

Zaird  v.  Carton,  132  App.  Div.  176,  reversed. 

(Argued  October  5,  1909;  decided  October  19,  1909.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  May  11, 1909,  which  reversed  an  order  of  Spe- 
cial Term  denying  a  motion  to  set  aside  an  execution  against 
wages,  earnings  or  salary  issued  under  section  1391  of  the 
Code  of  Civil  Procedure. 

The  following  questions  were  certified : 

"  First  Was  the  order  herein  appealed  from  to  the  Appel- 
late Division  of  Mr.  Justice  Fitzgerald,  entered  in  the  county 
clerk's  office  of  New  York  county,  March  23, 1909,  denying 
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the  motion  to  vacate  tlie  order  of  Mr.  Justice  Mitchell  L. 
Erlanger,  dated  January  28,  1909,  authorizing  the  issuance 
of  an  execution  under  section  1391  of  the  Code  of  Civil  Pro- 
cedure, as  amended  by  chapter  148  of  the  Laws  of  1908,  tak- 
ing eflEect  September  Ist,  1908,  proper  and  valid,  although  tlie 
judgment  upon  which  said  order  for  the  writ  of  execution 
herein  was  obtained,  was  entered  prior  to  September  1st,  1908, 
when  said  amendment  to  section  1391  of  the  Code  of  Civil 
Procedure  took  effect  ? 

^^  Second.  Were  the  moneys  advanced  to  the  defendant 
appellant  in  this  action,  earnings,  wages  or  salary,  within  the 
meaning  of  section  1391  of  the  Code  of  Civil  Procedure,  per- 
mitting the  appropriation  of  ten  per  cent  thereof  toward  the 
payment  of  the  plaintiff  respondent's  judgment  herein  ?" 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Jizhish  Ilolniea  and  Ephraiin  Williams  for  appellant. 
The  iirst  question  certified  should  be  answered  in  the  affirma- 
tive. {Myers  V.  Moran^  113  App.  Div.  427  ;  Meyer  v.  Hal- 
herstadty  44  Misc  Rep.  408  ;  Bayliss  v.  Jiyati^  117  N.  T. 
1022 ;  N.  r.  i&  0.  M,  R.  Co.  v.  Van  Horn,  57  N.  Y.  473 ; 
Fisher  v.  Ilervey,  6  Col.  16 ;  Morse  v.  Goold,  11  N.  Y.  281 ; 
Matter  of  Davis,  149  N.  Y.  539  ;  Lazarus  v.  M.  E.  By.  Co., 
145  N.  Y.  581;  Sauthwich  v.  Soxdhwich,  49  K  Y.  510; 
Reynolds  v.  Ward,  63  N.  Y.  57  ;  Van  Rensselaer  v.  Snyder, 
13  N.  Y.  299 ;  Conkey  v.  Hart,  14  N.  Y.  22 ;  P.  E.  P. 
School  V.  Davis,  31  N.  Y.  574 ;  Peace  v.  Wilson,  186  N.  Y. 
403.)  The  question  whether  "  moneys  advanced  to  the 
defendant  in  this  action  are  earnings,  wages  or  salary  within 
the  meaning  of  section  1391  of  the  Code  of  Civil  Procedure 
permitting  the  appropriation  of  ten  per  cent  thereof  towards 
the  payment  of  the  plaintiff's  judgment,"  should  be  answered 
in  the  affirmative.  {Hollander  v.  Friedenherg,  60  Misc. 
Eep.  566.) 

T.  Gainshurg  for  respondents.  Section  1391  of  the  Code 
of  Civil  Procedure,  as  amended  by  chapter  148  of  the  Laws 
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of  1908,  is  not  retroactive.  {King  v.  Irving^  103  App.  Div. 
420 ;  Sloan  v.  Tiffany^  103  App.  Div.  540 ;  lihige  v.  Mor- 
timer^  116  App.  Div.  722;  Demuth  v.  Keinpy  130  App.  Div. 
546 ;  Kelly  v.  Mulcahy,  131  App.  Div.  639 ;  N.  Y.  &  0. 
M.  Ry.  Co.  V.  Van  Horn^  57  N.  Y.  473 ;  Matter  of  Albany 
St.,  11  Wend.  148 ;  Matter  of  John  <fk  Cherry  Sts.,  19 
Wend.  659;  Taylor  v.  Porte?*,  4  Hill,  140;  Cochran  v.  Va7i 
Surley,  20  Wend.  365  ;  Kjubry  v.  Con?ier,  3  N.  Y.  511.)  The 
money  advanced  to  tlie  defendant  is  neither  earnings,  wages 
nor  salary,  within  the  meaning  of  section  1391  of  the  Code 
of  Civil  Procedure,  permitting  the  appropriation  of  ten  per 
cent  thereof  towards  the  payment  of  the  plaintiffs  judg- 
ment. {Schlesinger  v.  Burland,  42  Misc.  Rep.  206 ;  Flari- 
agan  v.  Fox,  6  Misc.  Kep.  132 ;  144  N.  Y.  706.) 

Willard  Baktlett,  J.  Prior  to  September  1,  1908,  an 
execution  to  reach  tlie  wages,  debts,  earnings  or  salary  due 
and  owing  to  the  judgment  debtor  could  be  issued  under 
section  1391  of  the  Code  of  Civil  Procedure  only  where  the 
judgment  had  been  recovered  wholly  for  necessaries  sold  or 
work  performed  as  a  domestic,  or  for  salary  owing  to  an 
employee  of  the  judgment  debtor.  By  an  amenduient  to  that 
section  which  took  effect  on  September  1, 1908  (Laws  of  1908, 
chap.  148),  such  an  execution  was  made  issuable  on  any 
money  judgment. 

(1)  The  first  question  certified  by  the  Appellate  Division 
is  whether  such  an  execution,  namely,  an  execution  against 
wages,  debts,  earnings  or  salary,  can  lawfully  be  issued  upon  a 
judgment  recovered  lefore  September  1,  1908.  Or  was  the 
amendment  designed  to  authorize  such  executions  only  lipon 
judgments  which  should  be  recovered  after  that  date? 

An  execution  is  a  remedy  ;  it  is  a  remedial  process. 

Statutes  regulating  legal  remedies  are  generally  construed 
as  operative  upon  an  existing  condition  of  things  as  well  as 
upon  conditions  to  arise  after  their  enactment.  **  Where  a 
new  statute  deals  with  procedure  only,  prima  facie  it  applies 
to  all  actions  —  those  which  liave  accrued  or  are  pending 
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and  future  actions."  (Sutherland  on  Statutory  Construction, 
p.  630.)  Section  1391  of  the  Code  of  Civil  Procedure,  as 
amended  in  1908,  begins  with  the  words:  "Where  a  judg- 
ment /las  been  recovered,"  etc. 

There  is  nothing  in  the  language  of  the  amendment  to 
indicate  a  legislative  intention  that  the  right  to  issue  execu- 
tion against  wages,  earnings  or  salary  shall  be  confined  to 
cases  in  which  tlie  judgments  are  hereafter  to  be  recovered. 
It  is  enough  that  a  judgment  "  has  been  recovered  "  when  tlio 
execntion  is  sought  to  be  issued. 

A  diflEerence  of  opinion  has  arisen  between  the  Appellate 
Division  in  the  first  department  and  the  Appellate  Division 
in  the  second  department  in  regard  to  this  question.  The 
views  of  the  Appellate  Division  in  the  first  department  are 
expressed  in  the  opinion  in  the  present  case  and  in  Kelly  v. 
Mulcahy  (131  App.  Div.  639).  The  views  of  tlie  Appellate 
Division  in  tlie  second  department  are  set  forth  in  Myers  v. 
Moran  (113  App.  Div.  427).  We  have  reached  the  same 
conclusion  as  that  arrived  at  by  Mr.  Justice  Jenks  in  that 
case,  to  wit,  that  under  section  1391  of  the  Code  of  Civil 
Procedure,  as  amended  in  1908,  the  court  may  allow  execu- 
tion to  issue  against  wages,  although  the  judgment  upon 
which  the  execution  is  sought  was  rendered  before  the  enact- 
ment of  the  amendment. 

The  amendment  to  section  1391,  like  the  whole  section  as 
it  stood  before  the  amendment,  relates  to  proceedings  in  a 
law  suit,  i.  e,y  the  execution  or  final  process;  hence  it  is  a 
statute  dealing  with  a  legal  remedy.  It  applies  to  all  cases 
which  have  reached  the  intermediate  stage  between  judgment 
and  execution.  As  has  been  pointed  out  the  phraseology  of 
the  amendment  does  not  require  us  to  construe  it  as  applica 
ble  only  to  future  judgments.  It  matters  not  that  when  the 
judgment  was  recovered  an  execution  could  not  issue  thereon 
against  wages,  earnings  or  salary ;  it  is  enough  that  such  an 
execntion  has  subsequently  been  authorized.  The  statutory 
authorization  for  its  issuance  does  not  impair  the  obligation 
of  any  contract  or  affect  any  vested  right;  it  merely  fur- 
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iiiehed  the  judgment  creditor  with  a  broader  and  more  effec- 
tive remedy  than  the  law  gave  him  before.  To  this  there  is 
no  constitutional  objection.  Such  an  application  of  the  stat- 
ute is  not  so  much  retroactive  as  active  upon  an  existing  con- 
dition of  things,  to  wit,  existing  judgments  which  are  yet  to 
be  enforced  by  execution. 

In  support  of  this  construction  we  do  not  deem  it  necessary 
to  cite  the  funnerous  cases  which  might  be  cited  in  addition 
to  those  to  which  Mr.  Justice  Jenks  refers  in  Myers  v.  Moran 
{supra).  We  may  mention  a  few  others,  however,  which  are 
particularly  forceful.  In  Sampeyreac  v.  United  States  (7 
Peters,  222)  it  was  said  that  it  had  been  repeatedly  decided  in 
the  Supreme  Court  of  the  United  States  that  the  retrospective 
operation  of  a  law  providing  a  remedy  forms  no  objection  to  it. 
"  Almost  every  law  providing  a  new  remedy  affects  and  operates 
npon  causes  of  action  existing  at  the  time  the  law  is  passed.'' 
The  case  of  People  ex  reL  Israel  v.  Tibbets  (4  Cowen,  384) 
was  an  application  by  the  attorney  general  for  leave  to  file  an 
information  in  the  nature  of  a  quo  warranto  under  an  act  to 
prevent  fraudulent  bankruptcies  by  incorporated  conii)anie8 
and  to  facilitate  proceedings  against  them,  passed  April  21, 
1825.  The  statute  altered  the  mode  of  the  proceeding  so  as 
to  permit  greater  expedition,  and  the  question  was  whether  it 
applied  to  a  matter  which  had  been  instituted  before  its  enact- 
ment. The  Supreme  Court  held  that  it  did,  and  that  the  stat- 
ute was  applicable  to  all  cases  within  its  purview,  whether 
any  incipient  proceedings  might  have  taken  place  before  its 
passage  or  not.  In  Jacquins  v.  Commonwealtli  (9  Cush.  279) 
it  was  held  that  an  act  of  the  legislature  relating  to  future 
proceedings  by  writs  of  error  in  criminal  cases  was  not  retro- 
active in  an  obnoxious  sense  because  it  related  to  writs  of 
error  on  past  judgments,  inasmuch  as  it  dealt  with  a  legal 
remedy.  In  Fisher  v.  Hervey  (6  Col.  16)  the  question  was 
whether  a  justice  of  the  peace,  under  a  recently  enacted  statute 
concerning  garnishments,  was  authorized  to  issue  garnishee 
process  on  a  judgment  rendered  before  the  passage  of  the  act. 
It  was  held  that  the  statute  was  remedial  in  its  character  and 
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should  be  liberally  construed  for  the  advancement  of  the 
remedy ;  and  that  it  empowered  justices  of  the  peace  to  issue 
garnishee  process  on  judgments  rendered  before  the  act  was 
passed.  This  was  notwithstanding  that  the  first  clause 
of  the  section  of  the  act  might  have  been  regarded  as 
indicative  of  a  design  to  confine  its  operations  to  future  judg- 
ments, for  it  began  with  the  words  "  Whenever  a  judgment 
shall  be  rendered  by  any  court  of  record  or  any  justice  of  the 
peace,"  etc. 

The  first  question  must,  therefore,  be  answered  in  the 
affirmative. 

(2)  The  second  question  certified  to  us  is  whether  the 
$1,000  a  month  received  by  the  respondent  from  his  employer 
were  wages,  earnings  or  salary  within  the  meaning  of  section 
1391  of  the  Code  of  Civil  Procedure. 

The  opinion  of  the  Appellate  Division  indicates  that  it  had 
not  considered  or  decided  this  question.  Its  order  of  reversal 
was  really  based  solely  on  the  proposition  that  the  amend- 
ment of  1908  had  no  effect  to  authorize  tLe  issuance  of  an 
execution  against  wages,  earnings  or  salary  upon  judgments 
already  recovered. 

I  was  at  first  inclined  to  think  that  the  affidavits  upon  the 
motion  to  vacate  the  order  directing  execution  to  issue  pre- 
sented such  a  conflict  in  the  statements  of  fact  regarding  the 
conditions  of  the  judgment  del)tor's  employment  as  to  pre- 
clude us  from  answering  this  second  question ;  but  upon 
further  consideration  I  agree  with  a  majority  of  my  brethren 
that  there  is  no  substantial  dispute  as  to  what  the  arrange- 
ment really  was  and  that  the  compensation  received  by  the 
judgment  debtor  thereunder  constitutes  wages,  earnings  or 
salary  under  the  Code  provision  in  question. 

The  judgment  debtor  is  employed  as  a  salesman  by  a 
firm  engaged  in  the  cloak  business.  IIis  contract  with  liis 
employers  entitles  him  to  receive  a  commission  of  0%  on  sales 
of  merchandise  made  to  his  own  customers  and  2^^  on  all 
increases  in  sales  made  to  customers  whoso  names  already 
appear  on  the  books  of  the  firm.     lie  is  paid  $1,000  a  month 
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in  advance  of  the  rendition  of  Ins  services.  At  the  end  of  the 
fiscal  year  if  it  is  found  that  the  sales  effected  by  the  judg- 
ment debtor  entitle  him  to  commissions  in  excess  of  the 
amount  paid  to  him  he  receives  the  additional  commissions. 
If,  on  the  other  hand,  he  has  been  overpaid,  the  overpayment 
is  charged  against  his  future  commissiotis.  The  arrangement 
amounts  really  to  a  contract  for  the  payment  of  wages  in 
advance.  The  parties  have  measured  the  amount  of  the 
employee's  monthly  wages  by  estimating  the  probable  sum  of 
his  monthly  commissions.  Under  the  contract  lie  is  entitled 
to  the  payment  of  $1,000  at  the  beginning  of  the  month  ;  and 
lience  it  would  seem  to  be  tolerably  plain  that  liis  wages  are 
due  and  owing  to  him  when  he  receives  them. 

It  follows  that  the  second  question  must  also  be  answered  in 
the  affirmative. 

The  order  of  the  Appellate  Division  should  be  revei^sed  and 
that  of  Special  Term  affirmed,  with  costs  in  both  courts,  and 
both  questions  certified  answered  in  the  affirmative. 

CuLLEJi,  Ch.  J.,  Edward  T.  Bartleft,  IIaight,  Vann, 
IIiscocK  and  Chase,  JJ.,  concur. 

Ordered  accordingly. 


In  the  Matter  of  the  Application  of  The  Mott  Haven 
Canal  Docks,  for  Payment  of  an  Award  Made  in  Pro- 
ceedings to  Open  Canal  Place  in  the  Borough  of  The 
Bronx,  City  of  New  York. 

The  City  of   New  York,  Appellant;   The  Mott  Haven 

Canal  Docks  et  al.,  Respondents. 

XSminent  domain  —  payment  of  interest  on  land  taken  by  city  of 
New  York  prior  to  completion  of  condemnation  proceeding^. 

The  provisions  of  the  Greater  New  York  charter  (L.  1901,  ch.  466,  §  990), 
relating  to  the  payment  of  interest  in  cases  where  the  city  appropriates 
land  prior  to  the  conclusion  of  condemnation  proceedings,  involve  the 
payment  of  compound  interest  by  the  city  from  the  date  of  the  commis- 
sioners* report.  Where,  however,  a  supplemental  report  was  made  by 
the  commissioners  making  the  award  to  unknown  owners,  Jield^  that 
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city  should  resist  it,  it  would  become  necessary  to  decide  the 
company's  riglits  therein.  So,  also,  if  in  the  discharge  of  its 
municipal  functions  it  became  necessary  for  the  city  to  enter 
into  the  defendants'  tunnel,  below  the  surface  of  the  street,  and 
the  defendants  should  resist,  it  is  possible  that  the  court  might 
in  litigations  arising  therefrom  be  compelled  to  decide  the 
rights  of  the  defendants  to  the  franchises  and  the  structure 
in  the  particular  streets  occupied  by  it.  But  nothing  of  the 
kind  is  alleged.  It  is  not  asserted  that  the  defendants'  tunnel 
in  any  way  interferes  with  the  public  use  of  the  street. 
While  the  title  to  the  streets  in  the  borough  of  Manhattan  is 
in  the  city,  its  title  is  not  that  of  a  private  owner,  but  in  trust 
for  public  purposes.  The  franchise  of  the  defendants'  prede- 
cessor proceeded,  as  already  shown,  from  the  state.  The 
constitutional  requirement  has  been  complied  with,  for  the  city 
has  given  its  consent.  It  may  well  be  that  public  conven- 
ience and  advantage  will  be  best  subserved  by  allowing  the 
defendants  to  complete  and  operate  that  portion  of  their  road 
wliich  has  been  iii  process  of  construction.  It  is  possible 
that  for  the  permanent  protection  of  defendants'  privileges 
a  general  statute  {Matter  of  BrooTdyn^  TT,  cfe  N.  R.  R,  Co,y  75 
N.  Y.  335)  is  necessary.  However  that  may  be,  the  legal  status 
of  that  franchise  and  the  rights  of  the  defendants,  or  the  com- 
pany to  which  they  succeeded,  to  the  property  and  struc- 
tures created  in  the  execution  of  the  franchise  should  be  deter- 
mined only  in  a  litigation  between  the  people  of  the  state, 
from  whom  the  franchise  sprang,  and  the  defendants,  wherein 
a  determination  will  be  binding  and  conclusive  on  everybody, 
and  not  in  a  suit  between  the  defendants  and  third  parties, 
unless  it  is  absolutely  necessary  so  to  do. 

"We  are  of  opinion,  therefore,  that  tlie  judgment  should  be 
reversed  and  the  proceedingsdismissed,  without  costs  to  either 
party. 

Edward  T.  Bartlett^  Haiqht.  Vann,  Willard  Bartlett 
and  Chase,  JJ.,  concur;  Gray,  J.,  absent* 

Judgment  reversed,  etc. 
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Fannie  S.  Laird,  as  Administratrix  of  the  Estate  of  Richard 
K.  Laird,  Deceased,  Appellant,  v.  Andrew  13.  Carton  et 
al.,  Respondents. 

Bemedial  process  —  statutes  regxilating^  legal  remedies  may  apply 
to  actiozis  which  have  accrued  or  are  pending  as  well  as  to  future 
actions  —  execution  against  wages  under  statute  of  1908  —  may 
be  issued  on  judgment  previously  obtained— construction  of 
contract  of  employment  as  to  payment  of  wages. 

Statutes  regulating  legal  remedies  are  generally  construed  as  operative 
upon  an  existing  condition  of  things  as  well  as  upon  conditions  to  arise 
after  their  enactment.  Where  a  new  statute  deals  with  procedure  only, 
prima  faeie  it  applies  to  all  actions  —  those  which  have  accrued  or  are 
pending,  and  future  actions. 

Since  an  execution  is  a  remedial  process  the  court  may  under  section  1391 
of  the  Code  of  Civil  Procedure,  as  amended  in  1908,  allow  execution  to 
issue  against  wages,  although  the  judgment  upon  which  the  execution 
is  sought  was  rendered  before  the  enactment  of  such  amendment. 

Where  a  judgment  debtor  is  employed  as  a  salesman  under  a  contract  by 
which  he  is  to  receive  certain  commissions  on  his  sales,  is  paid  a  fixed 
sum  each  month  in  advance  of  the  rendition  of  his  services,  and  at  tlie 
end  of  the  fiscal  year,  if  it  is  found  that  the  sales  effected  by  him  entitle 
him  to  commissions  in  excess  of  the  amount  paid  him,  he  receives  the 
additional  commissions,  and  if  he  has  been  overpaid  the  overpayment 
is  charged  against  his  future  commissions,  the  arrangement  amounts  to  a 
contract  for  the  payment  of  wages  in  advance,  and  his  wages  are  due 
and  owing  to  him  when  he  receives  them. 

I/iird  V.  Carton,  132  App.  Div.  176,  reversed. 

(Argued  October  5,  1909;  decided  October  19,  1909.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  May  11, 1909,  wliich  reversed  an  order  of  Spe- 
cial Term  denying  a  motion  to  set  aside  an  execution  against 
wages,  earnings  or  salary  issued  under  section  1391  of  tlie 
Code  of  Civil  Procedure. 

The  following  questions  were  certified : 

"  First.  Was  the  order  herein  appealed  from  to  the  Appel- 
late Division  of  Mr.  Justice  Fitzgerald,  entered  in  the  county 
clerk's  office  of  New  York  county,  March  23, 1909,  denying 
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parties  within  ten  days  agree  on  the  amount  of  such  deduction, 
in  wliich  case  it  will  be  made  the  order  of  this  court ;  neither 
party  to  recover  costs  in  this  court. 

Edward  T.  Bartlett,  Haight,  Vann,  Willard  Bartlett, 
HiscocK  and  Chase,  J  J.,  concur. 

Ordered  accordingly. 


Jefferson  M.  Levy,  Appellant,  v.  George  B.  McClellan 
et  al.,  Constituting  the  Board  of  Estimate  and  Apportion- 
ment of  the  City  of  New  York,  Respondents. 

David  Meyer,  Appellant,  v.  George   B.   McClellan,   as 
Mayor  of  the  City  of  New  York,  et  al.,  Respondents. 

Fleisohmann  Realty  and  Construction  Company,  Appel- 
lant, V.  George  B.  McClellan  et  al..  Constituting  the 
Board  of  Estimate  and  Apportionment  of  the  City  of  New 
York,  et  al..  Respondents. 

New  York  (city  of)  —  limit  of  indebtedneas  under  State  Constitu- 
tion (art.  8,  §  10)  —  application  of  constitutional  provisions  — 
rules  for  computing  indebtedness. 

Id  an  action  to  restrain  the  authorities  of  the  city  of  New  York  from 
committing  the  city  to  certain  proposed  contracts  for  the  construction 
of  public  improvements  upon  the  ground  that  thereby  the  pro\i6ions 
of  the  Constitution  of  the  state  contained  in  section  10  of  article  8, 
which  prohibits  any^city  from  becoming  indebted  to  an  amount  which 
shall  exceed  ten  per  cent  of  the  assessed  valuation  of  its  real  estate 
would  be  violated,  the  following  propositions  were  held: 

In  computing  the  indebtedneas  of  the  city  of  New  York  this  provision  of 
the  Constitution  must  be  deemed  to  comprehend  within  the  term  "real 
estate"  all  properties  which  the  statute  makes  taxable  as  such.  At 
common  law  franchises  partook  of  the  nature  of  realty  and  by  the  Tax 
Law  special  franchises  are  classified  as  real  estate;  hence  they  are 
properly  included  as  part  of  the  real  estate  which  is  valued  for  assess- 
ment purposes. 

In  ascertaining  the  limit  of  the  city's  capacity  to  become  further  indebted, 
the  constitutional  provision  may  properly  be  read  as  contemplating  a 
jKrmanent  or  funded  debt  to  be  paid  by  future  taxation,  and  a  tempo- 
nB|  indebtedness  for  current  expenses  to  be  liquidated  from  taxes  levied 
foWhe  year. 
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In  ascertaining  the  limit  of  the  city's  capacity  to  become  further  indebted, 
there  should  not  be  included  in  the  computation  revenue  l}ond8,  issued 
under  section  187  of  the  city  charter  to  meet  expenditures  under  the 
appropriations  for  each  current  year  and  to  be  redeemed  out  of  the 
proceeds  of  the  tax  levy,  when  such  bonds  have  not  been  outstanding 
for  more  than  five  years  since  their  issue,  nor  shouhi  such  computa- 
tion include  revenue  bonds  issued  under  said  section  for  purposes  other 
than  to  meet  expenditures  under  the  appropriations  for  each  current 
year  and  which  are  redeemable  out  of  the  tax  levy  for  the  year  next 
succeding  the  year  of  their  issue. 

Assessment  bonds  issued  to  pay  the  cost  of  local  improvements  are  issued 
upon  the  faith  and  credit  of  the  city  alone,  when  due  are  payable 
directly,  arc  the  absolute  and  unqualified  obligations  of  the  city  and 
the  lien  of  the  city  upon  the  property  can  be  regarded  only  as  a  general 
asset. 

The  general  fund  bonds  issued  under  section  222  of  the  charter  are  to  be 
classified  with  the  city's  corporate  stock,  as  the  faith  and  credit  of  the 
city  are  pledged  for  the  fulfillment  of  their  obligation.  When  held  by 
the  sinking  fund  they  are  the  subject  of  deduction,  in  the  computation 
of  the  permanent  debt,  with  other  sinking  fund  holdings. 

The  amount  of  the  '*  land  liability  '*  of  the  city  which  includes  the  amount 
owing  to  the  owners  of  private  property  taken  for  public  use  is  to  be 
included  in  a  permanent  debt.  The  owners  are  entitled  to  recover  the 
value  of  the  land,  with  interest,  from  the  city  which  has  become  vested 
with  the  title  and  possession,  on  proceedings  taken  by  the  municipal 
authorities. 

Bonds  issued  by  the  counties  prior  to  the  consolidation  are  not  to  be 
includeil  in  the  computation  of  the  city's  indebtedness. 

Bonds  issued  to  provide  for  the  supply  of  water  after  January  1, 1904, 
are  not  to  be  included  in  ascertaining  the  power  of  the  city  to  become 
indebted,  but  this  deduction  does  not  include  such  bonds  as  were  used 
after  that  date  to  pay  debts  incurred  prior  thereto. 

In  ascertaining  the  city's  permanent  debt  there  should  be  deducted  from 
its  total  indebtedness  the  following  :  holdings  of  bonds  by  certain  of  the 
sinking  funds,  other  than  those  not  included  in  computing  the  city's 
indebtedness;  cash  in  the  sinking  funds;  the  annual  installment  included 
in  the  budget  for  the  current  year  required  to  be  paid  into  the  sinking 
fund;  bonds  payable  the  current  year,  provision  for  which  was  made  in 
the  budget  of  the  year;  cash  in  the  treasury  from  unallotted  proceeds 
of  bonds  and  cash  on  hand  applicable  to  the  discharge  of  contract 
liabilities. 

Since  the  purpose  of  the  constitutional  provision  in  question  was  to  pre- 
vent municipalities  from  improvidently  contracting  debts  for  other  than 
ordinary  current  expenses  of  administration  and  to  restrict  their  bor- 
rowing capacity  so  as  to  prevent  extravagance  in  city  expenditure. 
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"  existing  indebtedness"  must,  in  ascertaining  the  margin  of  the  city's 
coustitutiomil  debt  limit,  be  regarded  as  including  the  city's  liability 
upon  contracts  for  public  improvements  under  section  149  of  the  charter, 
which  is  intended  to  be  met  from  an  issue  of  bonds. 

Unliquidated  and  disputed  claims  pending  against  the  city  should  not  be 
included  as  a  part  of  the  city's  existing  indebtedness.  So  far  as  they 
may  be  ultimately  reduced  to  judgment,  they  will  be  payable  from  the 
proceeds  of  special  revenue  bonds,  which  do  not  enter  into  the  consti- 
tutional purview  of  an  existing  indebtedness. 

The  availability,  however,  as  an  offset  to  the  general  indebtedness  of  the 
city,  of  water  bonds  issued  by  the  city  since  the  new  Constitution  and  held 
in  the  sinking  funds,  depends  upon  the  particular  sinking  fund  in  which 
such  bonds  are  held,  and  not  on  the  character  of  the  bond.  If  they  or 
other  bonds  are  held  in  the  special  sinking  fund  created  by  section  208 
of  the  charter,  or  in  any  sinking  fund  which  is  by  law  especially  created 
to  discharge  indebtedness  which,  under  the  Constitution,  is  not  to  be 
reckoned  in  ascertaining  the  city's  debt,  then  they  cannot  be  treated  as 
an  offset  against  the  general  city  debt;  otherwise,  they  should  be  so 
considered.    Batik  for  Savings  v.  Grace,  102  N.  Y.  813,  distinguished. 

Leny  v.  McClellan,  132  App.  Div.  913,  affirmed. 

(Argued  June  2,  1909;  decided  October  22,  1909.) 

Appeal,  in  each  of  the  above-entitled  actions,  by  permis- 
sion, from  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  May  22,  1909, 
which  affirmed  an  order  of  Special  Term  denying  a  motion 
from  an  in  junction  j)ende7ite  lite. 

The  following  questions  were  certified  : 

"  I. —  Are  special  franchises,  as  defined  in  subdivision  3  of 
section  1  of  the  Tax  Law,  as  amended  (Laws  of  1896,  chapter 
908,  as  amended  by  chapter  712  of  the  Laws  of  1899),  *real 
estate '  within  the  terms  of  article  VIII,  section  10,  of  the  Con- 
stitution, prohibiting  the  incurring  of  indebtedness  by  a  city 
beyond  ten  per  centum  of  the  assessed  valuation  of  the  real 
estate  of  said  city,  subject  to  taxation  as  it  appeared  l)y  the 
assessment  rolls  of  said  city  on  the  last  assessment  for  State 
taxes  prior  to  the  incurring  of  such  indebtedness  in  said  section 
mentioned  ? 

"  Should  the  obligations  or  liabilities  for  the  purposes  here- 
inafter set  forth  in  questions  II  to  XXV,  inclusive,  be  con- 
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sidered  as  *  indebtedness'  of  The  City  of  Xew  York  nnder  tlie 
provisions  of  article  VIII,  section  10,  of  the  Constitution  in 
reference  to  the  incurring  of  indebtedness  above  an  amount 
*  which,  including  existing  indebtedness,  shall  not  exceed  ten 
per  centum  of  the  assessed  value  of  real  estate  of  said  city  sui)- 
ject  to  taxation  as  it  appeared  by  the  assessment  rolls  of  said 
city  on  the  last  assessment  for  State  and  County  taxes  prior  to 
tlie  incurring  of  such  obligations  or  liabilities?' 

"II. —  For  obligations  incurred  for  the  acquisition  of  real 
estate  from  which  The  City  of  New  York  derives  revenue. 

"  III. —  Obligations  incurred  for  the  acquisition  of  real  estate 
by  tlie  City,  the  revenue  from  which  received  by  the  City  is 
sufficient  to  pay  interest  upon  the  obligations  issued  to  procure 
the  money  for  the  purchase  thereof,  and  also  to  paying  off  at 
maturity  the  obligations  issued  for  the  purchase  of  said  real 
estate. 

"  lY. —  Obligations  incurred  for  the  acquisition  of  real 
estate  from  which  The  City  of  New  York  does  not  derive 
revenue. 

"  V. —  Obligations  to  pay  to  the  owners  of  land  under  con- 
demnation, title  to  which  has  vested  in  the  City,  the  value  of 
the  land  so  vested  in  the  City,  but  which  value  has  not  yet 
been  ascertained  by  the  Commissioners. 

"VI. —  Interest  on  the  estimated  value  of  land,  title  to 
which  has  vested  in  the  City,  where  no  final  award  has  been 
made. 

"VII. —  Interest  on  the  unpaid  amount  of  awards  for  the 
condemnation  of  land,  title  to  which  has  vested  in  the  City, 
but  which  awards  have  not  been  paid. 

"VIII. — Expense  of  the  acquisition  of  docks,  wharves,  piers, 
bulkheads  and  other  water-front  property  by  The  City  of 
New  York  which  produce  revenue  to  said  City. 

"IX. —  Expense  of  the  acquisition  of  docks,  wharves,  piers, 
bulkheads  and  other  water-front  property  which  produce  a 
revenue  sufficient  to  pay  the  interest  upon  the  cost  of  said 
property. 

"X. —  Expense  of  improvement,   including   construction 
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and  building  of  docks,  wharves,  piers,  bulkheads  and  other 
water-front  property,  which  produce  a  revenue. 

"XL — Tlie  bonds  or  obligations  issued  by  the  City  under 
the  Rapid  Transit  Act,  as  amended,  for  the  construction  of 
rapid  transit  railways  and  their  appurtenances,  the  lessees  of 
which  railways  pay  to  the  City  an  amount  sufficient  to  pay 
the  interest  on  such  bonds,  and  also  an  amount  sufficient  to 
pay  the  principal  of  said  bonds  at  niaturity. 

"  XIL —  Special  revenue  bon3s  issued  under  the  provisions 
of  section  187  of  the  Charter  of  the  City  of  New  York,  and 
which  are  issued  in  one  year  to  be  redeemed  out  of  the  tax 
levy  for  the  year  next  succeeding  the  date  of  their  issue. 

"  XIIL — Special  revenue  bonds  ofT  he  City  of  New  York 
issued  in  1907,  whose  redemption  was  provided  for  in  the 
Budget  of  The  City  of  New  York  for  1908. 

"  XIV. —  Special  revenue  bonds  of  The  City  of  New  York 
issued  in  1908,  prior  to  June  30  of  said  year,  the  provision 
for  the  redemption  of  whicli  was  made  in  the  Budget  for 
1909. 

"XV. —  Revenue  bonds  other  than  those  issued  in  antici- 
pation of  the  collection  of  taxes  of  the  year  in  which  they 
were  issued. 

"  X  VL—  Bonds  of  The  City  of  New  York  payable  in  1908, 
provision  for  the  payment  of  which  was  made  in  the  Budget 
of  1908. 

"  XVIL — Assessment  bonds  of  The  City  of  New  York. 

«  XVIIL—  General  fund  bonds  of  The  City  of  New  York. 

"XIX. —  The  gross  sum  required  to  be  paid,  according  to 
the  terms  of  contracts,  for  work  and  labor  to  be  done  or 
materials  to  be  furnished  under  contracts  for  public  improve- 
ments of  said  City  of  New  York  to  be  paid  for  as  such  work 
is  performed  and  the  materials  furnished  from  time  to  time 
from  the  proceeds  of  bonds. 

"XX. —  Judgmetits  for  the  payment  of  which  provision 
was  made  under  section  188,  subdivision  3,  of  the  Greater 
New  York  Charter. 

"XXL — Judgments  for  which  no  provision  for  payment 
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of  which  has  been  made  under  section  188,  subdivision  3,  of 
the  Greater  New  York  Charter. 

"XXII. —  Judgments  which,  under  the  provisions  of  sec- 
tion 188,  subdivision  3,  of  the  Greater  ^'ew  York  Char- 
ter, are  chargeable  against  the  various  counties  within  said 
city. 

"XXIII. —  Expenditures  under  orders  issued  pursuant  to 
the  provisions  of  section  419  of  the  Greater  New  York  Cliar- 
ter  made  hy  City  departments  without  public  advertisement 
or  letting,  for  work  or  supplies  not  exceeding  in  value  the 
sum  of  one  thousand  dollars,  which  orders  are  payable  from^ 
the  sale  of  bonds. 

"  XXIY. —  Claims  arising  against  The  City  of  New  York 
ex  co?itractUj  not  reduced  to  judgment. 

"XXV. —  Claims  arising  against  The  City  of  New  York 
ex  delictOj  not  reduced  to  judgment. 

"  XXVI. —  Does  the  amount  payable  on  contracts  for  work 
and  labor  to  be  performed  or  materials  to  be  furnished  under 
contracts  for  public  improvements  by  said  City  of  New  York, 
to  be  paid  for  as  such-  work  is  performed  and  materials  fur- 
nished from  time  to  time,  become  an  indebtedness  of  the  City 
of  New  York  within  the  constitutional  provision  of  Article 
VIII,  section  10,  of  the  Constitution,  at  the  time  of  the  execu- 
tion of  the  contract  by  the  head  of  the  appropriate  depart- 
ment of  the  City,  and  filed  with  the  Comptroller  for 
registration  ? 

"XXVII. —  Does  the  amount  payable  upon  contract  lia- 
bility for  work  and  labor  to  be  performed  or  materials  to  be 
furnished  under  contracts  for  public  improvements  by  said 
City  of  New  York,  to  be  paid  for  as  such  work  is  performed 
or  the  materials  furnished  from  time  to  time  from  the 
proceeds  of  bonds,  become  an  indebtedness  of  said  City 
within  the  provisions  of  Article  VIII,  section  10  of  the  Con- 
stitution of  the  State,  at  the  time  when  the  Comptroller  of 
said  City  endorses  thereon  his  certificate  as  required  by  sec- 
tion 149  of  the  Greater  New  York  Charter,  that  there  remains 
a  balance  of  the  appropriation  or  fund  applicable  thereto 
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sufficient  to  pay  the  estimated  expense  of  executing  such  con- 
tract as  certified  by  the  officer  making  the  same  ? 

"XXVIII.— Should  property  of  Tlie  City  of  New  York, 
such  as  docks,  wharves  and  market  places,  which  are  leased 
and  rented  to  private  individuals  and  corporations,  and  from 
which  revenue  is  derived  by  the  City,  be  included  in  the 
assessed  valuation  of  the  real  estate  of  such  City,  subject  to 
taxation,  for  the  purpose  of  determining  the  debt  incurring 
capacity  of  such  City,  within  the  terms  of  Article  VIII,  sec- 
tion 10,  of  the  Constitution,  or  is  the  same  held  for  a  public 
use  within  the  meaning  of  section  3  of  Article  I  of  the  Tax 
•Law,  as  amended  (Laws  1896)? 

"  XXIX. —  Should  bonds,  authorized  by  chapter  208  of  the 
Laws  of  1906,  to  be  issued  to  provide  for  deficiencies  in  taxes 
of  the  year  190^  and  prior  thereto,  deemed  uncollectible  ou 
January  1,  1905,  but  not  actually  issued,  be  considered  an 
indebtedness  under  the  constitutional  provision  ? 

"  XXX. —  Does  the  amount  payable  on  contract  liability 
for  work  and  labor  to  be  performed  and  materials  to  be  fur- 
nished under  contracts  for  public  improvements  of  said  City 
of  New  York,  to  be  paid  for  as  such  work  is  performed  or 
materials  furnished  from  time  to  time  from  the  proceeds  of 
bonds,  become  an  indebtedness  of  The  City  of  New  York 
within  the  provisions  of,  Article  VIII,  section  10,  of  the  Con- 
stitution of  the  State,  when  such  contract  has  been  executed 
by  the  head  of  the  appropriate  department  and  certified  by 
the  Comptroller  under  section  149  of  the  Greater  New  York 
Charter  when  the  work  thereunder  shall  have  been  actually 
performed  or  the  materials  required  thereby  shall  have  been 
furnished  I 

"  Should  there  be  deducted  from  the  amounts  of  the  indebt- 
edness of  said  City  of  New  York,  ascertained  under  Article 
VIII,  section  10,  of  the  State  Constitution,  the  following 
items : 

"XXXI. —  The  holdings  of  the  various  sinking  funds  of 
corporate  stock  other  than  bonds  not  included  in  computing 
the  City  indebtedness  under  the  Constitution. 
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"  XXXII. —  The  holdings  of  the  various  sinking  funds  of 
bonds  not  inchided  in  computing  the  City  indebtedness  under 
the  Constitution. 

"  XXXIII. —  The  holdings  of  the  various  sinking  funds  of 
cash. 

"  XXXIV. —  Should  bonds  which  are  not  to  be  considered 
as  *  indebtedness'  under  the  Constitution,  and  which  are  held 
in  a  sinking  fund  created  for  the  redemption  of  indebtedness 
which  is  within  tlie  constitutional  provision,  be  deducted  in 
ascertaining  the  borrowing  capacity  of  the  City  I 

"XXXV. —  The  holdings  of  tlie  various  sinking  funds  of 
securities,  other  than  those  issued  by  the  City. 

"XXXVI. —  The  annual  installments  included  in  the 
Budget  for  1908  and  required  to  be  paid  into  the  Sinking  Fund 
which  is  unpaid  at  the  time  of  computing  the  City's 
indebtedness. 

"  XXXVIL— General  fund  bonds  of  The  City  of  Kew 
York  held  in  the  Sinking  Fund  for  the  Iledcmption  of  the 
City  Debt,  No.  1. 

"  XXXVIII. —  Cash  on  hand  in  funds  against  which  no 
contracts  are  registered  by  the  Comptroller. 

"XXXIX. —  Cash  on  hand  in  funds  against  which  con- 
tracts are  registered  by  the  Comptroller. 

"XL. —  Bonds  issued  to  pay  debts  incurred  for  the  supply 
of  water  since  January  1,  190^. 

"  XLI. —  Unallotted  proceeds  of  bonds  of  the  City  of  Xew 
York  issued  to  pay  debts  iticurred,  wliicli  are  included  in 
computing  the  indebtedness  of  the  City  of  New  York  under 
the  constitutional  provision. 

"  XLII. —  Unallotted  proceeds  of  bonds  of  the  City  of  New 
York  issued  to  pay  debts  incurred,  not  included  in  computing 
the  indebtedness  of  the  City  under  the  constitutional  provision. 

"XLIIL— Should  bonds  outstanding  June  30,  1908, 
maturing  between  June  30,  1908,  and  January  1,  1909,  pay- 
able not  from  sinking  funds,  but  directly  from  the  City's 
taxes,  and  for  the  redemption  of  which  an  appropriation  was 
contained  in  the  Budget  of  1908,  but  which  have  not  act- 
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iially  I>een  redeemed,  be  deducted  from  tlie  indebtedness  of 
tbe  City  in  order  to  determine  it©  lx>rrowing  capacity  within 
tlic  meaning  of  the  coimtitational  provision  }  " 

The  facta,  no  far  as  material,  are  stated  in  the  opinion. 

Jeremiah  T.  Mahoney  2LnA  Revert  F.  Wagner  for  Jeffer- 
son M.  Levy,  appellant.  The  amount  which  the  city  of  New 
York  is  under  obligation  at  any  time  to  pay  for  lands  for 
public  purposes,  title  to  which  has  vested  in  tiie  city,  must  be 
included  as  indebtedness  witliin  tlie  purview  of  tlie  Constitu- 
tion. {Matter  of  City  of  New  York^  118  App.  Div.  22i ; 
ForHerw.  Scott,  136  N.  Y.  577.)  All  "revenue  bonds" 
issued  in  anticipation  of  the  collection  of  taxes  for  amounts 
actually  contained,  or  to  be  contained,  in  the  taxes  for  the  year 
when  such  certificates  or  revenue  bonds  are  issued  and  pay- 
able out  of  such  taxes,  should  not  be  included  in  ascertaining 
the  power  of  the  city  to  become  further  indebted.  All  reve- 
nue bonds  issued  against  and  payable  from  the  collection  of  taxes 
of  years  other  than  the  year  in  which  they  were  issued,  must  be 
included  in  ascertaining  the  power  of  the  city  to  become  further 
indebted.  AH  certificates  of  indebtedness  or  revenue  bonds 
issued  in  anticipation  of  the  collection  of  taxes  which  were  not 
retired  within  five  years  from  the  date  of  issue,  must  be  included 
in  ascertaining  the  power  of  the  city  to  become  further  indebted. 
{(rihaon  V.  Knapp^  21  Misc.  Rep.  499.)  "  Assessment  bonds  " 
must  be  included  as  indebtedness  in  determining  the  constitu- 
tional borrowing  capacity  of  the  city.  (1  Abb.  on  Mun. 
Corp.  §  152;  QxiiU  v.  Indianapolis^  124  Ind.  292  ;  Kelly  v. 
Minneapolis^  63  Miim.  125  ;  Kronshein  v.  liocliester^  76  App. 
Div,  494;  Foxoler  v.  Superior^  85  Wis.  411.)  The  obliga- 
tion incurred  by  the  city  of  New  York  upon  entering  into  a 
contract  (excjluding  all  contract  liability  incurred  for  the  pur- 
poses of  water  supply  since  January  1,  1904)  for  public 
improvements,  for  the  i)ayment  of  which  provision  has  been 
made,  not  by  an  appropriation  of  current  revenues,  but  by  an 
authorization  of  the  issue  of  city  bonds  (other  than  revenue 
bonds),  is  an  indebtedness  within  the  meaning  of  article  8, 
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section  10,  of  the  State  Constitution.  {Lynch  v.  Mayor^  etc.^ 
2  App.  Div.  213 ;  Litchfield  v.  Ballou,  114  U.  S.  190;  Lake 
County  V.  RoUhis^  130  IJ.  S.  662 ;  Doort  Township  v.  Cum" 
minSy  142  U.  S.  366;  Jit  elicit  v.  County  of  Cochise^  44  Pac. 
Rep.  299;  Wallace  v.  aSWi  ./c;*^,  29  Cal.  180;  People 
ex  rel.  Seeley  v.  May^  9  Col.  80 ;  Hudson  v.  Marietta^ 
64  Ga.  286 ;  Prince  v.  Quincy,  105  111.  138 ;  /Vmc^  v, 
Quincy,  128  111.  443;  /Sac*<?«  v,  JVew  Albany,  88  Ind.  473.) 
Judgments  for  the  payment  of  which  provision  was  made 
under  section  188,  subdivision  3,  of  the  Greater  New  York 
charter,  and  judgments  for  whicli  no  provision  for  the  pay- 
ment of  which  has  been  made  under  section  188,  subdivision 
3,  of  the  Greater  New  York  charter,  and  judgments  which, 
under  the  provisions  of  section  188,  subdivision  3,  of  the 
Greater  New  York  charter,  are  chargeable  against  the  various 
counties  within  said  city,  are  all  indebtedness  within  the  pur- 
view of  the  Constitution.  {Stoiie  v.  Chicago^  207  111.  492.) 
The  proceeds  of  bonds  issued  to  pay  debts  incurred,  which 
are  included  in  arriving  at  the  indebtedness  of  the  city  under 
the  Constitution,  which  proceeds  have  not  been  apportioned, 
allotted  or  transferred  to  the  various  accounts,  on  account  of 
which  said  bonds  were  authorized  to  be  sold,  should  be 
deducted  from  the  gross  indebtedness  of  the  city  in  ascer- 
taining the  borrowing  capacity  of  the  city.  {Kronshein  y. 
City  of  PochesteTy  76  App.  Div.  494;  Powell  v.  City  of 
Madison^  107  Ind.  106 ;  City  of  Poughheejysie  v.  Quintard^ 
136  N.  Y.  275  ;  A,  L.  Ins.  Co.  v.  Lyon  Co.,  44  Fed.  Rep.  329.) 

Alonzo  G.  McLaughlin  and  Matthew  W.  Wood  for  David 
Meyer,  appellant.  The  learned  referee  properly  accepted  as 
"real  estate"  for  the  purpose  of  figuring  the  constitutional 
debt  incurring  capacity  of  the  city  of  New  York  "special 
franchises"  assessed  and  valued  as  real  estate  in  the  assessuient 
roll  of  1907.  (Gerard  on  Titles  [4th  ed.],  19,  100 ;  Joyce  on 
Franchises,  §  26 ;  Kronshein  v.  City  of  Rochester^  76  App. 
Div.  494;  People  v.  Tax  Coinrs.^  174  N.  Y.  417;  People  v. 
O'Brien,  111  N.  Y.  1;  People  v.   Cassidy,  46  N.  Y.  46; 
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Smith  V.  Mayor^  etc^  68  N.  Y.  552.)  Assessed  value  of  the 
real  property  of  the  city  of  New  York  rented  to  private  indi- 
viduals and  corporations  sliould  be  added  to  the  assessed  value 
of  real  estate  for  the  purpose  of  determining  the  constitutional 
borrowing  capacity  of  the  said  city.  {People  ex  rel.  Du7i- 
kirk  V.  Batchellor,  53  N.  Y.  128;  U,  S,  v.  R.  li.  Co,,  17 
Wall.  322 ;  Cooley  on  Taxn.  173 ;  Dillon  on  Mun.  Corp.  571.) 
Contract  obligations  for  public  improvements  are  not  to  be 
deemed  present  debts  but  a  contract  by  which  a  future  debt 
may  be  created  and  should  not,  therefore,  figure  in  ascertain- 
ing the  city's  debt  limit.  (  Walla  Walla  City  v.  Walla  Walla 
Water  Co,,  172  U.  S.  1 ;  F.  W.  W,  Co.  v.  Vickshurg,  185  U.  S. 
65;  Dillon  on  Mun.  Corp.  §  210;  Abbott  on  Mun.  Corp. 
§  152 ;  Higgins  v.  City  of  San  Diego,  45  Pac.  Rep.  824 ; 
Crowder  v.  Town  of  Sullivan,  128  Ind.  486 ;  Fowland  v. 
Town  of  Frankton,  142  Ind.  546;  Grant  v.  City  of  Daven- 
fort,  3  Iowa,  396 ;  Board  v.  City  of  IlopkhisviUe,  95  Ky. 
239;  Niles  Water  Works  v.  City  of  Nilea,  59  Mich.  311; 
Saleno  v.  City  of  Neosho,  127  Mo.  627 ;  Z.  W.  c&  K  Z.  Co. 
V.  City  of  Lamar,  128  Mo.  188 ;  Davenport  v.  Kleinschmidt^ 
6  Mont.  502.)  Where  title  to  lands  under  condemnation  has 
vested  in  the  city  and  the  value  of  the  land  so  vested  has  not 
been  lixed  by  the  commissioners  the  claim  of  the  owner  of 
the  land  is  for  damages  ex  delicto  and  until  fixed  and  liqui- 
dated is  not  a  debt  within  the  meaning  of  the  constitutional  pro- 
vision. (  Wade  V.  Oakmont  Boro,  165  Penn.  St.  479 ;  Appeal 
of  City  of  Erie,  91  Penn.  St.  398 ;  Dillon  on  Mun.  Corp.  §  587c ; 
Mills  on  Em.  Domain,  30;  Lewis  on  Em.  Domain,  ch.  V.) 
City  bonds  which  have  been  purchased  with  the  funds  of  and 
are  held  by  the  city's  sinking  funds  are  no  longer  considered 
"  existing  indebtedness  "  in  determining  the  right  of  the  city 
to  become  further  indebted.  {Bank  for  Savings  v.  Grace, 
102  N.  Y.  313.)  The  proper  rule  is  that  cash  in  the  sinking 
fund  is  a  proper  deduction  in  determining  the  limit  of  bor, 
rowing  capacity  of  a  city  under  the  Constitution.  {Stone  v. 
Chicago,  207  111.  492 ;  Kelly  v.  Minneapolis,  63  Minn.  25 : 
Kronsbein  v.  Rochester,  76    App.  Div.  494 ;  Williainson  v. 
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Aldrich^  108  N.  W.  Rep.  1063  ;  Bank  for  Saroujs  v.  Grace, 
102  N.  Y.  313;  Bice  v.  Ciii/  of  Mikoaul-ee,  100  Wis.  516.) 
Assessment  bonds  should  be  deducted  in  determining  the  debt 
limit.  {SacJcett  v.  City  ofNexo  Albany,  88  Ind.  473 ;  Jiraahear 
V.  City  of  Madison,  142  Ind.  645  ;  Quill  v.  City  of  Indian- 
apolis, 124  Ind.  292;  Striel  v.  Cox,  111  Ind.  299;  Dams  v. 
Des  Moines,  71  Iowa,  500 ;  Grant  v.  Davenport,  36  Iowa,  396 ; 
Addyston  Co.  v.  Corry,  197  Pa.  St.  41 ;  Gahle  v.  Altoona, 
200  Pa.  St.  15;  Commissioners  v.  Jackson,  165  111.  17; 
Board  v.  Reeves,  143  Ind.  467 ;  Kelly  v.  C/Vy  (?/*  MiniieapoliSy 
63  Minn.  125.) 

Daniel  P.  Hays  and  J?.  aS,  HorJcheimer  for  Fleischmann 
Realty  and  Construction  Company,  appellant.  Special  fran- 
chises, as  defined  in  subdivision  3,  section  1  of  the  Tax  Law, 
as  amended  by  the  Laws  of  1896,  chapter  908,  further 
amended  by  chapter  712,  Laws  of  1899,  are  not  " real  estate" 
within  the  terms  of  article  8,  section  10,  of  the  Constitution. 
(Cooley  on  Const.  Lim.  [7th  ed.]  92 ;  Gibbons  v.  Oyden,  9 
Wheat.  1 ;  Settle  v.  Van  Evera,  49  N.  Y.  281 ;  Peoph  v. 
N.  T.  a  R.  R.  Co.,  34  Barb.  128 ;  24  N.  Y.  485 ;  People 
ex  rel.  Williams  v.  Dayton,  55  N.  Y.  367 ;  People  ex  rel. 
Lent  V.  Carr,  100  N".  Y.  242 ;  Matter  of  SllJcman,  88  App. 
Div.  102;  Rhode  Island  v.  Massachusetts,  12  Pet.  657; 
Nellis  V.  Munson,  108  N".  Y.  458 ;  People  ex  rel.  P.  R.  R. 
Co.  V.  Tax  Comrs,,  104  N.  Y.  240.)  Assessment  bonds 
constitute  an  indebtedness  under  the  constitutional  provision. 
{Fowler  v.  Superior,  85  Wis.  41 ;  1  Abb.  Mun.  Corp.  §  152.) 
When  the  city  has  entered  into  a  contract  for  municipal 
improvements  —  which  contract  has  been  certified  by  the 
comptroller  in  accordance  with  section  149  of  the  Greater 
New  York  charter  —  the  total  amount  wliich  the  citv  obli- 
gates  itself  to  pay  is  an  "indebtedness"  witiiin  tlie  meaning 
of  the  constitutional  provision.  {Rodman  v.  Mxmson,  13 
Barb.  197;  Matter  of  R:  T.  R.  R.  Comrs.,  5  App.  Div. 
290;  Latimer  v.  Veeder,  20  App.  Div.  418  ;  Matter  of  R. 
T.  Comrs.,  23  App.  Div.  472 ;  Bank  of  Savings  v.  Grace, 
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102  N.  Y.  318  ;  SpiUman  v.  City  of  Parkeraburg,  35  W.  Va. 
606 ;  CulherUon  v.  City  of  Fulton,  127  III.  30  ;  Windsor  v 
City  of  Des  MoineSy  81  N.  E.  Rep.  476  ;  Schnell  v.  City  of 
Rock  Island,  232  111.  89 ;  Village  of  East  Moline  v.  Pope, 
224  111.  386 ;  Ramsey  v.  ShelhyviUe,  83  S.  W.  Rep.  116.) 
Property  of  the  city  of  New  York,  such  as  docks,  wharves 
and  market  places,  from  which  the  city  derives  a  revenue 
from  private  individuals  and  corporations,  should  be  included 
in  the  assessed  valuation  of  such  property  subject  to  taxation, 
for  the  purpose  of  determining  the  borrowing  capacity  of  the 
city  within  the  meaning  of  the  Constitution.  {People  ex  rel. 
Mayor,  etc.,  v.  Bd.  of  Assessors,  111  N.  Y,  605;  City  oj 
Rochester  v.  Brush,  80  N.  Y.  302.^ 

Francis  K.  Pendleton,  Corporation  Counsel  {Theodore 
Connoly  and  Lewis  II.  Ilahlo  of  counsel),  for  respondent. 
Special  franchises  are  properly  assessed  as  real  estate.  (2 
Cooley  Blackstone,  21 ;  Washb.  on  Real  Prop.  [6th  ed.]  §  1185 ; 
Gerard  on  Titles  of  Real  Estate  [4th  ed.],  19,  100 ;  Joyce 
on  Franchises,  §  26 ;  1  Reeves  on  Real  Prop.  142 ;  People 
ex  rel.  M.  S.  Ry.  Co.  v.  Tax  Comrs.,  174  K  Y.  439 ;  199 
IT.  S.  1 ;  Kro7isbein  v.  City  of  Rochester,  76  App.  Div. 
494.)  Interest  on  the  estimated  value  of  land,  title  of 
which  has  vested  in  the  citv,  where  no  final  award  has  been 
made  in  condemnation  proceedings,  and  interest  on  the 
unpaid  amount  of  awards  for  the  condemnation  of  land,  title 
to  which  has  vested  in  the  city,  but  which  awards  have  not 
been  paid,  is  not  an  indebtedness  within  the  prohibition. 
{Gibbons  v.  M.,  etc.,  Ry.  Co.,  36  Ala.  410;  Blanchard  v 
Benton,  109  111.  App.  5G9 ;  Jones  v.  Ilurlbut,  13  Neb.  125 ; 
Eppig  V.  City  of  Columbus,  117  Ga.  263 ;  Gray  on  Limi- 
tations, §  2120.)  Special  revenue  bonds  issued  in  one  year 
to  be  redeemed  out  of  taxes  levied  for  the  next  succeeding 
year;  and  special  revenue  bonds  issued  in  1907,  whose 
redemption  was  provided  for  in  the  budget  of  1908,  do  not 
constitute  an  indebtedness  within  the  constitutional  provision. 
[^State  Warrants,  6  S.  D  518.)     Special  revenue  bonds  issued 
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in  1908  prior  to  June  30,  the  provision  for  tlie  redemption  of 
wliicli  was  made  in  the  budget  for  1909  should  not  be  inchided 
in  tlie  computation  of  Jndebtedness.  {Kronahein  v.  City  of 
Rochester^  76  App.  Div.  494.)  Revenue  bonds  otlier  than 
tliose  issued  in  anticipation  of  the  collection  of  taxes  of  the 
fear  in  whicli  they  were  issued  should  not  be  included  in  the 
computation  of  indebtedness.  {State  Warrants^  6  S.  D.  518.) 
Outstanding  contracts  should  not  be  considered  an  indebted- 
ness within  the  purview  of  the  constitutional  provision. 
(  Western  V.  City  of  Syracuse^  17  N.  Y.  110 ;  Smith  v.  City 
of  NewTmrgh,  77  N.  Y.  130 ;  WaUa  WaUa  City  v.  W.  W. 
IT.  Co.,  172  U.  S.  1 ;  V.  W.  W.  Co.  v.  Vicksburff,  185  U.  S. 
65;  Herman  v.  City  of  JVew  York,  114  K  Y.  Supp.  1107; 
McBean  v.  City  of  Fresno,  112  Cal.  159;  Iliggina  v.  City 
of  San  Diego,  45  Pac.  Rep.  824;  Crowder  v.  Town  of  Sxd- 
livan,  128  Ind.  486 ;  Fowland  v.  Toion  of  Frankton,  142  Ind. 
546;  Grant  v.  City  of  Davenports  3  Iowa,  396;  Board  v. 
City  of  Hopkinaville,  95  Ky.  239.)  Claims  arising  against 
the  city  of  New  York  either  ex  contractu  or  ex  delicto  not 
reduced  to  judgment  should  not  be  considered  existing  indebt- 
edness. (Gray  on  Lim.  of  Taxing  Power,  §  2091 ;  A.  NaL 
Bank  v.  Lyon  Co.^  81  Fed.  Eep.  127.) 

Gray,  J.  Tlie  above  three  actions  are  brought  by  tax- 
payers and,  in  each,  tlie  plaintiffs  demand  that  the  municipal 
authorities  of  the  city  of  New  York  be  restrained  from  com- 
mitting the  city  to  certain  proposed  contracts  for  the  con- 
struction of  a  subway  in  Brooklyn  and  for  various  other  pub- 
lic improvements,  and  from  issuing  corporate  stock  therefor ; 
upon  the  ground  that  thereby,  the  provisions  of  the  Consti- 
tution of  the  state,  with  respect  to  the  limitation  of  the  city 
indebtedness,  will  be  violated.  Upon  an  application  for  a 
preliminary  injunction,  an  order  of  reference  was  made,  which 
was  extended  to  each  action,  whereby  the  referee  was  required 
to  take  proof  of,  and  to  report  with  his  opinion,  the  amount 
in  which  the  city  was  indebted  for  any  purpose,  or  in  any 
manner,  on  June  30th,  1908 ;  to  take  proof  as  to  its  obliga- 
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tions  and  to  classify  such  indebtedness,  to  the  end  that  the 
court  may  be  "  enabled  to  determine  thereupon  the  amount 
of  existing  indebtedness  coming  under  constitutional  limita- 
tions ".  The  learned  referee,  with  great  care  and  elaborate- 
ness, complied  with  the  order  and,  in  his  report,  he  has  dis- 
cussed, with  marked  ability,  the  important  questions  pre- 
sented. Upon  the  coming  in  of  his  report,  the  applications 
for  an  injunction  were  denied  and,  on  appeal  to  the  Appellate 
Division,  in  the  first  department,  the  orders  of  the  Special 
Term  were  aiKrmed.  Leave  was  given  to  the  plaintiff  to 
appeal  to  this  court  and  a  great  number  of  questions  have 
been  certified  for  our  review. 

The  constitutional  provisions,  which  are  brought  into  ques- 
tion, are  contained  in  section  10  of  article  VIII  of  the  State 
Constitution,  and  they  read  as  follows  :  "  No  county  or  city 
shall  be  allowed  to  become  indebted  for  any  purpose  or  in  any 
manner  to  an  amount  which,  including  existing  indebtedness, 
shall  exceed  ten  per  centum  of  the  assessed  valuation  of  the 
real  estate  of  such  county  or  city  subject  to  taxation,  as  it 
appeared  by  the  assessment  rolls  of  said  county  or  city  on  the 
last  assessment  for  state  or  county  taxes  prior  to  the  incurring 
of  such  indebtedness ;  and  all  indebtedness  in  excess  of  such 
limitation,  except  such  as  now  may  exist,  shall  be  absolutely 
void,  except  as  herein  otherwise  provided.  No  county  or 
city,  whose  present  indebtedness  exceeds  ten  per  centum  of 
the  assessed  valuation  of  its  real  estate  subject  to  taxation, 
shall  be  allowed  to  become  indebted  in  any  further  amount 
until  such  indebtedness  shall  be  reduced  within  such  limit. 
This  section  shall  not  be  construed  to  prevent  the  issuing  of 
certificates  of  indebtedness  or  revenue  bonds  issued  in  antici- 
pation of  the  collection  of  taxes  for  amounts  actually  con- 
tained, or  to  be  contained  in  the  taxes  for  the  year  when  such 
certificates  or  revenue  bonds  are  issued  and  payable  out  of  such 
taxes.  Nor  shall  this  section  be  construed  to  prevent  the  issue 
of  bonds  to  provide  for  the  supply  of  water     *     *     *. 

"  All  certificates  of  indebtedness  or  revenue  bonds  issued  in 
anticipation  of  the  collection  of  taxes,  which  are  not  retired 
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within  five  years  after  their  date  of  issue,  and  bonds  issued  to 
provide  for  the  supply  of  water  ♦  ♦  *  shall  be  inchided 
in  ascertaining  the  power  of  the  city  to  become  otherwise 
indebted;  except  that  debts  incurred  by  the  city  of  New 
York  after  the  first  day  of  January,  1904,  *  *  ♦  to 
provide  for  the  supply  of  water,  shall  not  be  so  included." 

The  assessment  roll  of  the  year  1907  was  taken  as  the  basis 
for  a  statement  of  the  assessed  valuation  of  the  real  estate 
subject  to  taxation ;  necessarily,  forasmuch  as  that  for  1908 
did  not  go  into  effect  until  July  6th.  From  such  assessment  roll 
that  assessed  valuation  appears  to  have  been  $0,240,500,002. 
The  constitutional  limit  for  the  incurring  of  municipal 
indebtedness  would  be  ten  per  centum  of  that  amount,  or 
$624,050,060.20. 

It  is  strenuously  objected  that,  in  computing  the  indebted- 
ness of  the  city,  within  the  purview  of  this  provision  of  the 
Constitution,  it  was  incorrect  to  include  special  franchises  as  a 
part  of  the  real  estate,  which  is  valued  for  assessment  pur- 
poses. It  was  shown  that  they  entered  into  the  valuation  of 
the  real  estate,  appearing  by  the  tax  assessment  rolls,  to  the 
amount  of  $466,855,000,  and  the  referee  held  tliat  they  were 
properly  so  assessed.  The  language  of  the  constitutional 
article  is  explicit  that  "the  assessed  valuation  of  tlie  real 
estate"  must  be  taken  "as  it  appeared  by  the  assessment 
rolls",  and  I  think  the  rolls  are  made  conclusive  upon  the 
subject.  Irt  these  complaints,  they  are  not  attacked  and  are 
assumed  to  be  correct.  But,  if  we  should  assume  tliat  the 
items  in  the  real  estate  column  of  the  assessment  rolls  are  open 
to  legal  objections,  with  respect  to  their  classification  as  real 
estate  for  purposes  of  taxation,  the  referee's  conclusion  was 
absolutely  correct.  These  special  franchises  are  rights,  or 
privileges,  of  a  public  nature,  the  exercise  of  which  is  per- 
mitted under  grants  from  the  state  to  corporations,  and  the 
legislature,  in  the  General  Tax  Law^  has  classified  them  as 
real  estate.  (See  Laws  ot  1896,  chap.  908,  sec.  1,  sub.  3,  as 
amended  by  Laws  of  1899,  chap.  712.)  In  the  nature  of 
incorporeal  hereditaments,  at  common  law,  franchises  partook 
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of  the  nature  of  realty  aud  these  special  franchises  are  insep- 
arable from  real  property  in  their  enjoyment  They  fall, 
necessarily,  into  that  one  of  the  two  general  divisions  of  prop- 
erty made  by  the  statute,  which  is  described  as  real  estate. 
(Washburn  on  Real  Property  [6th  ed.J,  sec.  1185 ;  1  K  S.  750, 
sec.  10 ;  Keal  Property  Law,  Laws  of  1896,  sec.  1,  chap.  547.) 

There  was  nothing  decided  in  People  ex  rel.  Metropolitan 
Street  Ry.  Co.  v.  State  Board  of  Tax  Commiaaioners^  (174 
N.  Y.  417),  which  is  opposed  to  this  view.  These  franchises 
could  never  be  classified  as  personal  property  and  if  a  new  sub- 
ject of  taxation,  that  fact  is  of  no  consequence  in  determining 
the  correctness  of  their  classification  as  taxable  property. 
In  my  opinion,  the  article  of  the  Constitution,  in  the  respect 
under  consideration,  must  be  deemed  to  comprehend  within  the 
term  real  estate  all  properties  which  the  statute  makes  taxable 
as  Buch. 

In  ascertaining  the  limit  of  the  city's  capacity  to  become 
further  indebted,  the  referee,  very  properly,  has  read  the  con- 
stitutional provision  as  contemplating  what  may  be  termed  a 
permanent,  or  funded,  debt,  for  permanent  improvements,  to 
be  paid  by  future  taxation,  and  a  temporary  indebtedness, 
created  to  pay  the  current  expenses  of  administration  and  to 
be  liquidated  from  the  taxes  levied  for  the  year.  The  total 
of  the  debt  represented  by  bonds  outstanding  of  the  several 
cities,  towns,  villages  and  counties,  which,  in  1898,  were  con- 
solidated into  the  present  city ;  by  corporate  stocks,  issued  by 
the  present  city  for  various  purposes,  and  by  its  general  fund, 
assessment  and  certain  of  its  revenue  bonds,  aggregated 
$779,543,128.85.  To  this  amount  the  referee  added  certain 
of  the  city's  obligations,  or  liabilities,  other  than  bonded 
indebtedness,  which  aggregate  $26,529,785.71.  In  estimating 
the  permanent  debt,  represented  by  corporate  stocks,  or 
bonds,  there  were  only  included  of  the  revenue  bonds,  issued 
in  anticipation  of  the  collection  of  taxes,  such  as  had  not  been 
retired  within  five  years  of  their  issue.  Under  section  187 
of  the  city's  charter,  the  comptroller  is  authorized  to  borrow, 
in  anticipation  of  its  revenues,  not  to  exceed  in  amount  the 
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amount  of  such  revenues,  kucIi  sums  ae  may  he  necessary  to 
meet  expenditures  under  tlie  appropriations  for  each  current 
year.  For  this  purpose,  revenue  bonds  might  he  issued,  to 
be  redeemed  out  of  the  proceeds  of  tlie  tax  levy.  Within  the 
constitutional  provision,  such  of  these  bonds,  only,  are  to  be 
included,  in  ascertaining  the  indebtedness,  as  have  been  out- 
standing for  more  than  five  years  since  their  issue.  I  agree 
with  the  referee  that  it  is  not  essential  to  their  exception, 
under  the  constitutional  provision,  that  these  revenue  bonds 
should  have  been  issued  during  tlie  year,  when  the  taxes 
became  payable  against  which  they  are  issued  ;  provided  that, 
when  issued,  tliey  represented  those  taxes,  within  the  amount 
unpaid  of  the  levy,  and  were  payable  from  the  proceeds  of 
their  collection.  Neither  constitution,  nor  charter,  fixed  the 
times  for  issuing  them.  That  was  a  matter  left  to  the  discre- 
tion of  the  comptroller,  to  be  governed  in  its  exercise  by  the 
city's  needs  and  the  amount  of  the  particular  year's  uncol- 
lected taxes.  Another  class  of  revenue  bonds,  not  included  as 
part  of  this  permanent  debt,  consists  of  such  as  have  been 
issued  under  the  authority  of  section  187  of  the  charter,  "  for 
purposes  other  than  to  meet  expenditures  under  the  appropriar 
tions  for  each  current  year",  and  which  were  made  redeem- 
able "  out  of  the  tax  levy  for  the  year  next  succeeding  the 
year  of  their  issue  ",  under  an  appropriation  therefor  "  by  the 
Board  of  Aldermen  and  the  Board  of  Estimate  and  Appor- 
tionment in  the  budget  for  such  year  ".  Bonds  of  tliis  class 
were  issued  in  1908  to  be  redeemed  in  1909.  They  do  not 
differ,  in  their  temporary  character,  from  other  revenue  bonds. 
They  are  issued  in  emergencies  and  provisionally.  Instead  of 
being  in  anticipation  of  the  revenue  for  the  year,  in  which 
issued,  they  are  redeemable  in  the  ensuing  year  under  a  spe- 
cial appropriation' to  be  made.  They  should  not  be  included 
in  the  computation.  There  were  assessment  bonds,  aggregating 
$28,370,632,65,  which  were  issued  to  pay  the  cost  f>f  local 
improvements.  Though  the  cost  is  assessed  back,  more  or  less, 
upon  the  property  benefited,  the  bonds  are  the  absolute  and 
unqualified  obligations  of  the  city ;  are  issued  upon  its  faith  and 
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credit,  alone,  and,  wlien  due,  are  payable  directly.  As  the 
referee  says,  the  lieu  of  the  city  upon  the  property  "  can  be 
regarded  only  as  a  general  asset."  The  general  f  nud  bonds 
are  issued  under  section  222  of  the  charter  and  it  is  plain 
therefrom  that  they  are  to  be  classified  with  the  city's  cor- 
porate stock  ;  as  the  faitli  and  credit  of  the  city  are  pledged 
for  the  fulfillment  of  their  obligation.  As  held  by  the  sink- 
ing funds,  they  are  the  subject  of  deduction,  in  the  computa- 
tion of  the  permanent  debt,  with  other  sinking  fund  holdings. 
Among  the  other  obligations  of  the  city,  which  were  included 
in  the  estimate  of  the  general  permanent  debt,  are  "Con- 
tract" and  "Land"  liabilities.  The  former  comprehend  such 
amounts  as  had  been  actually  earned  upon  contracts  outstand- 
ing,  on  June  30th,  1908,  for  public  improvements.  As  to 
the  correctness  of  this  item,  1  shall  have  considerable  to  say 
presently.  In  " Land  Liability"  the  referee  has  included  the 
amount  owing  by  the  city  to  the  owners  of  private  property 
taken  for  public  use.  The  amount,  with  interest,  is  approx- 
imated by  taking  the  assessed  value  of  the  property  ;  which 
appears  from  the  evidence  to  be  conceded  to  represent,  at 
least,  the  measure  of  the  awards.  The  appraisal  may  exceed ; 
but  it  has  not  been  known  to  be  less.  By  law,  the  owners 
are  entitled  to  recover  the  value  of  the  land,  with  interest, 
from  the  city  ;  in  which  had  become  vested  the  title  and  pos- 
session, upon  formal  proceedings  taken  by  the  municipal 
authorities  looking  to  the  acquisition  of  the  land.  The  aggre- 
gate of  the  indebtedness,  as  thus  ascertained,  is  $806,072,914.56. 
From  this  indebtedness  deductions  were  made  of  the  fol- 
lowing items.  Bonds  issued  by  the  counties,  prior  to  the 
consolidation,  amounting  to  $21,808,279.64,  were,  properly, 
deducted.  They  are  not  to  be  included  in  the  computation 
of  the  city's  indebtedness.  {Adams  v.  East  River  Savings 
Institution^  136  N.  Y.  52.)  Water  supply  "bonds  were,  cor- 
rectly, deducted  to  the  amount  of  $33,168,254.13.  Under  the 
article  of  the  Constitution,  bonds  issued  to  provide  for  the  sup- 
ply of  water,  after  January  1st,  1904,  are  not  to  be  included 
in  ascertaining  tlie  power  of  the  city  to  become  indebted.    In 
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the  statement  of  the  general  debt,  the  referee  had  included 
the  whole  ifisne  of  such  bonds,  amounting  to  $58,208,163. 
The  amount  to  be  deducted  was  ascertained  by  taking  the 
amount  issued  from  January  1st,  1904,  to  June  30th,  1908, 
being  $38,937,318.26,  less  the  amount  thereof  used  to  pay  the 
debts  incurred  prior  to  January  1st,  1904,  being  $5,769,064.13. 
There  were  deducted  holdings  by  the    sniking    funds  of 
bonds,  other  than  those  not  included  in  computing  the  city's 
indebtedness  within  the  constitutional  requirements,  amount- 
ing to  $191,442,165.76.    City  stocks,  or  bonds,  so  held  are 
not  debts,  which  it  can  be  called  upon  to  pay,  within  the 
meaning  of  the  constitutional  prohibition.   {Bank far  Savings, 
etc,,  V,  Grace,  102  N.  Y.  31 3, 325, 326.)    "  The  object  of  every 
sinking  fund,"  it  was  said,  "  is  to  diminish  the  debt,  whose  exist- 
ence warranted  its  foundation '',  and  the  amount  "  required 
to  pay  off  the  city  debt,  if  it  all  came  presently  to  maturity," 
would  be  a  sum  "equal  to  its  bonds  or  stock,  not  including 
that  held  by  the  sinking  fund".     Tliere  was  deducted  an 
amount  of  $6,662,498.26,  representing  water  supply  bonds 
held  by  the  various  sinking  funds.     The  objection  that  it 
was  a  double  deduction,  pro  tanto^  is  untenable.     In  the 
statement  of  the  account,  there  was  left  in,  as  an  item  of  the 
so-called  permanent  debt,  so  much  of  the  amount  of  the 
water  supply  bonds  issued  since  January  1st,  1904,  as  had 
been  used  to  pay  that  class  of  debts  incurred  prior  to  Janu- 
ary 1st,  1904;  namely,  $5,769,064.13.     The  bonds  held  by 
the  sinking  fund  commissioners  were  of  the  class,  which  had 
been  issued  after  January  1st,  1904,  and,  consequently,  are 
not  to  be  included  in  the  city's  indebtedness,  within  the  con- 
stitutional provision.     It  must  be,  therefore,  that,  either,  to 
the  extent  of  their  possible  use  by  the  commissioners,  they 
would   amortize    the  constitutional  indebtedness;   or,   they 
would  be  applicable  in  offsetting  the  other  bonds  of  the  class 
included  in  the  indebtedness.     Other  deductions  were  cash  in 
the  sinking  funds,  $4,237,927.70;  of  the  annual  installment 
included  in  the  budget  of  1908,  required  to  be  paid  into  the 
sinking  fund,  $5,531,864.02;   bonds  payable  in  1908,  pro- 
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vision  for  whose  payment  was  madfe  in  the  budget  for  that 
year,  $820,825.47;  cash  in  treasury  from  unallotted  proceeds 
of  bonds,  issued  to  pay  debts  incurred  and  which  are  included 
in  reaching  the  figure  of  the  city's  indebtedness,  $15,923,744.14 
and  cash  on  hand,  applicable  to  the  discharge  of  contract  lia- 
bilities, $8,633,009.90.  Deducting  the  sum  of  these  items,  or 
$288,228,569.02,  from  $806,072,914.56,  the  gross  amount  of 
the  city's  indebtedness,  as  it  has  been  above  stated,  we  have 
$517,844,345.54,  as  the  total  of  the  permanent  indebted- 
ness, within  the  meaning  of  the  Constitution.  This  amount 
deducted  from  $024,050,060.20,  the  ten  per  centum  of  the 
assessed  valuation  of  real  estate  subject  to  taxation,  leaves 
$106,205,714.66,  as  the  margin  of  the  city's  limit  for  incurring 
further  indebtedness,  according  to  the  referee's  statement. 

I  find  myself  in  accord  with  the  referee's  reasoning  and 
conclusions;  except  upon  oue  question,  which  is  of  great 
importance.  I  refer  to  the  question  of  whether  certain  out- 
standing contracts,  validly  entered  into  by  the  city  for  public 
improvements,  should  be  regarded  as  an  existing  indebted- 
ness within  the  purview  of  the  Constitution.  There  were,  on 
June  30th,  1908,  such  contracts,  which  obligated  the  city  to 
an  amount  estimated  to  be  in  excess  of  $54,000,000,  and, 
except  as  to  the  amount  which  had  been  earned  upon  them, 
which  is  stated  to  have  been,  on  that  day,  $2,553,933.92,  the 
referee  has  refused  to  include  that  sum  as  an  indebtedness.  I 
think  the  referee  was  in  error.  The  distinction  made  by  him 
is  that  such  debts  do  not  create  a  debt,  but  are  agreements 
for  future  indebtedness  to  be  incurred  upon  performance  by 
the  party  contracted  with.  In  that  view,  he  says  that  these 
contracts  by  the  city  represent,  not  a  present  debt  for  the 
$54,000,000,  but  contract  obligations  out  of  which  a  future 
debt  may  arise.  He  holds  that  the  indebtedness  to  be  taken 
into  account,  in  determining  whether  the  constitutional  debt 
margin  has  been  exceeded, ''  is  the  indebtedness,  or.  the  amount 
due  and  payable  under  such  contract,  at  the  time  the  test  is 
7nade*\  In  my  opinion,  this  is  taking-a  view  of  the  constitu- 
tional provision,  which  is  too  technical  and  which  tends  to 
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narrow  too  inucli  a  provision  intended  to  safeguard  the 
municipalities  of  the  state  against  coming  under  an  excessive 
indebtedness.  It  was  held  in  Bank  for  Samngs^  etc.y  v.  GrctoSj 
{8upra\  that  the  "  indebtedness  referred  to  is  an  indebtedness  to 
be  met  in  the  future  by  taxation  "  and  "  the  mischief  to  be  pre- 
vented was  the  creation  of  an  excessive  debt  for  local  improve- 
ments, or  public  works,  or  the  loaning  of  municipal  credit,  so 
payable  that  the  burden  should  not  fall  upon  those  who  con- 
tracted the  obligations,  or  on  their  revenues,  but  on  posterity  ". 
(p.  318.)  Undoubtedly,  as  it  was  held  in  that  case,  the  constitu- 
tional prohibition  was  aimed  at  "  an  actual  and  not  a  theoretical 
indebtedness  "  ;  but  it  would  be  quite  incorrect,  in  my  opinion, 
to  regard  the  obligations  of  the  contracts  in  question  as  a  theo- 
retical indebtedness.  In  that  case,  the  question  was  whether 
bonds  of  the  city  of  New  York,  held  by  the  commissioners  of  the 
sinking  fund,  constituted  an  indebtedness  of  tlie  city  within  the 
purview  of  the  Constitution,  and  they  were  held  not  to  be  such. 
Theoretically,  they  were,  until  actually  canceled  by  the  commis- 
sioners. The  discussion,  there,  was  in  view  of  the  discretionary 
power  of  the  commissioners  to  sell  the  city  stock,  or  bonds,  at  any 
time  held  by  them,  fbr  the  sole  purpose  of  buying,  with  the 
proceeds  of  the  sale,  other  city  stock  redeemable  at  an  earlier 
day ;  the  result  being  an  exchange  of  stocks  and  not  an 
enlargement  of  the  body  of  indebtedness.  The  term  "theo- 
retical ",  as  applied  to  an  indebtedness,  was  used  in  reference  to 
bonds  so  held  and  not  canceled.  If  we  are  to  fix  the  margin  of 
the  constitutional  limit  for  indebtedness  with  reference  to 
what  are  the  fixed  obligations  of  the  city,  as  are  its  stocks,  or 
its  bonds,  then  these  contract  obligations  must  be  excluded  ; 
but  I  am  strongly  of  the  opinion  that  to  do  so  will  result  in 
the  failure  of  the  purpose,  which  led  to  the  constitutional 
provision.  That  purpose  is  obvious.  It  was  to  prevent  the 
municipalities  from  improvidently  contracting  debts  for  other 
than  ordinary  current  expenses  of  administration.  It  was  to 
restrict  their  borrowing  capacity  and,  thus,  to  minimize  the 
mischievous  consequences  to  the  taxpayers  of  extravagance  in 
city  expenditures.     The  language  is  significant ;  "no  county, 


200  Levy  v.  McClkllan.  [Oct., 

Opinion  of  the  Court,  per  Gray,  J.  [Vol.  196. 


or  city,  shall  be  allowed  to  become  indebted  for  any  purpose, 
or  in  any  manner ",  etc.  That  is  a  mandate  directed  to  all 
municipal  officers,  which,  in  effect,  forbids  them  to  obligate 
the  municipality  in  any  manner,  which  may  result  in  an 
indebtedness  in  excess  of  ten  per  cent  of  the  assessed  valua- 
tion of  the  city's  real  estate.  The  words,  in  which  the  People 
have  expressed  their  will  in  the  fundamental  law  of  the  state, 
should  be  read  in  the  broadest  sense,  which  will  give  effect  to 
it.  Indebtedness  is  a  state  of  being  in  debt  and  a  debt  is 
defined  to  be  "that  which  one  person  is  bound  to  pay  to 
another  "  ;  or  an  "  obligation  ".  It  is  that  which  is  due  by 
express  agreement  and  its  definition  is  not  affected  by  the 
manner,  or  condition,  upon  which  it  is  to  bo  paid.  The  con 
stitutional  provision  is  a  limitation  upon  the  power  of  the  city 
to  become  indebted  ;  that  is  to  say,  to  contract  any  indebted- 
ness, which  shall  exceed  an  amount  fixed  with  reference  to  its 
taxable  real  estate,  and  if  the  question,  whether  liabilities  upon 
contract  obligations  are  to  be  included  in  ascertaining  the  pres- 
ent indebtedness,  is  a  debatable  one,  then  it  should  be  resolved 
in  favor  of  the  view  which  effectuates  the  purpose  of  the  pro- 
vision in  all  its  integrity.  It  is  conceded  that  none  of  these 
contracts,  involving  expenditures  for  upwards  of  $54,000,000, 
was  payable  from  current  revenues,  or  annual  tax  collections. 
They  were  made  for  permanent  public  improvements,  pur- 
suant to  section  149  of  the  charter,  under  certification  by  the 
comptroller  as  to  the  fund  applicable  thereto.  They  are 
chargeable  to,  and  are  payable  from,  bonds  issued  for  a 
term  of  years.  Such  bonds  are  to  be  paid  from  future  taxa- 
tion and  their  issue  had  been  authorized  by  the  municipal 
authorities,  prior  to  the  execution  of  the  contracts.  Why 
should  these  contracts  not  be  regarded  as  constituting  an 
indebtedness  of  the  city  ?  The  law  presumes  that  the  parties 
to  a  contract  will  perform  their  agreements.  If  the  incur- 
ring of  contractual  obligations  to  pay  for  public  improve- 
ments does  not  represent  an  indebtedness,  which  is  to  be 
taken  into  account  in  ascertaining  the  margin  of  the  debt 
limit,  the  force   of  the   constitutional   prohibition   becomes 
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doubtful.  If  the  provision  applies,  not  to  the  time  of  the 
execution  of  the  contract,  but,  only,  to  the  time  when  pay- 
ments become  due,  very  remarkable  results  may  follow.  To 
illustrate :  if,  prior  to  the  time  of  the  completion  of  a  con- 
tract for  an  extensive  public  improvement,  made  when  the 
margin  of  tlie  city's  debt  limit,  as  measured  by  an  indebted- 
ness consisting  in  direct,  or  absolute  obligations,  seemed  to 
warrant  it,  the  debt  limit  is  reached,  through  the  issuance  of 
bonds  to  meet  payments  upon  other  contracts  subsequently 
made,  but  completed  at  an  earlier  date,  is  the  obligation  of 
payment  upon  the  first  contract  avoided  ?  The  constitutional 
provision  is  that  "  all  indebtedness  in  excess  of  such  limita- 
tion, *  *  ♦  shall  be  absolutely  void  " ;  with  an  ijxception 
which  does  not  apply  to  the  case  supposed.  Can  that  pro- 
vision be  invoked  by  a  taxpayer  to  defeat  an  obligation  of  the 
city,  valid  and  binding  when  incurred  ?  I  do  not  think  we 
should  agree  to  that.  Then,  may  the  validity  of  a  contract 
obligation  depend  upon  conditions,  as  determined  by  subse- 
quent facts?  If  contracts  are  binding  when  made,  are  they 
to  be  invalidated  by  after-occurring  events  in  the  city's 
financial  career?  If  the  answer  is  obvious,  it  is,  at  once, 
suggested  to  the  mind  that  the  constitutional  debt  limitation 
does  include  within  its  provision  the  actual,  or  estimated, 
indebtedness  upon  such  contracts.  Again,  to  illustrate  what 
I  conceive  to  be  the  fallacy  of  the  argument  in  favor  of  the 
exclusion  of  such  contract  obligations  from  the  computation 
of  indebtedness,  if  the  assessed  valuation  of  taxable  real  estate 
should  bo  less  in  a  subsequent  year  and  the  margin  of  the 
debt  limit  is,  in  consequence,  reached,  or  narrowed,  is  the 
indebtedness  to  be  met  upon  a  contract,  made  upon  the  basis 
of  the  assessment  rolls  in  a  prior  year,  showing  an  ample  debt 
margin,  avoided,  because  the  payment  will  put  the  city  in 
debt  beyond  the  constitutional  limit?  I  recognize  that,  as  a 
rule,  the  figures  of  assessed  valuations  of  real  estate  increase  each 
year ;  but  it  does  not  impair  the  usefulness  of  the  illustration. 
If  the  provision  as  to  the  debt  limit  is  not  applicable  to  bind- 
ing contract  obligations,  when  incurred,  then  how  is  it  safely 
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applicable  when  the  obligations  mature  ?  If  it  is  not  heeded, 
when  obligations  exist  upon  contracts  for  public  improve- 
ments, of  what  avail  will  it  be,  if  the  obligation  to  meet 
payments  maturing  in  subsequent  years  shall  result  in  a 
burdensome  taxation  f 

It  seems  to  me  that  the  better  conclusion  to  be  reached 
upon  this  question,  and  the  one  in  better  accord  with  the 
policy  of  the  constitutional  provision,  is  that,  in  ascertaining 
the  margin  of  the  city's  constitutional  debt  limit,  ^^  existing 
indebtedness "  must  be  regarded  as  including  the  city's  lia- 
bility upon  contracts  for  public  improvements,  which  is 
intended  to  be  met  from  an  issue  of  bonds. 

Decisions  by  the  courts  of  other  states  are  cited  by  counsel 
on  either  side  of  the  question.  Many  are  inapplicable,  by 
reason  of  the  differing  provisions  of  the  state  constitutions. 
In  Illinois,  the  decisions  of  the  Supreme  Court  support  the 
views  which  I  have  expressed  upon  the  subject  of  what  con- 
stitutes an  indebtedness.  The  Constitution  of  that  state  pro- 
hibits allowing  a  city  "  to  become  indebted  *  *  *  to  an 
amount,  including  existing  indebtedness,  in  the  aggregate 
exceeding  live  per  centum  on  the  value  of  taxable  property 
therein,  to  be  ascertained  by  the  last  assessment  for  state  or 
county  taxes"  etc.  In  Culhertson  v.  City  cf  Fulton^  (127 
111.  80),  it  was  sought  ^o  restrain  the  city  from  accepting 
water  works,  constructed  for  it  under  a  contract,  on  the 
gronnd  that  the  constitutional  provision  would  be  violated. 
The  court  held  that  "by  entering  into  the  contract,  the  city 
became  indebted.  The  obligations  entered  into  by  the  terms 
of  the  contract  constitute  such  an  indebtedness  as  is  contem- 
plated by  the  language  of  the  constitution.  It  cannot  be  said 
that  the  indebtedness  did  not  come  into  being,  until  the  work 
was  completed  and  accepted  by  the  city".  In  Walla  Walla 
City  V.  Walla  Walla  Water  Company^  (172  IT.  S.  1),  to  which 
the  referee  refers,  the  question  arose  as  to  whether  a  contract, 
by  which  the  city  agreed  to  pay  a  rental  of  $1,500  a  year,  for 
twenty-five  years,  for  a  water  supply,  created  an  indebtedness 
of  the  aggregate  amount  of  the  rentals  in  all  the  years.     In 
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holding  that  it  did  not,  the  United  States  Supreme  C-onrt  con- 
sidered that  a  dibtiuction  exists  between  contracts  for  the 
supply  of  water,  or  gas,  for  a  stipulated  rental,  and  contracts 
for  the  erection  of  a  public  improvement ;  observing  that  in 
the  latter  ca^  '*  the  debt  is  created  at  once,  the  time  of  pay- 
ment being  only  postponed  ".  I  do  not  consider  the  case  of 
Weston  V.  City  ofSyrcurusey  (17  N.  Y.  110),  also  relied  upon 
by  the  referee,  to  be  applicable.  It  involved  a  construction 
of  a  clause  of  the  city  charter,  which  was  intended  to  prevent 
the  possibility  of  an  increase  of  the  city  debt,  "  by  providing 
a  penalty  in  terrarem  for  a  violation  of  law  on  the  part  of  the 
members  of  the  common  council,  *  *  *  voting  to  con- 
tract such  debt".  The  decision  turned  upon  the  peculiar 
phraseology  of  the  charter  provisions,  in  determining  that  the 
contract  in  question,  though  an  obligation,  was  not  a  debt 
within  the  intendment  of  the  charter. 

Without  an  ampler  discussion,  I  am  of  the  opinion  that  the 
amounts,  which,  on  June  30th,  1908,  were  involved  in  the 
contracts  of  the  city  for  public  improvements,  and  which 
the  referee  states  as  being  upwards  of  $54,000,000,  should 
have  been  included  in  ascertaining  the  city's  "existing  indebt- 
edness ".  That  would  result  in  a  reduction,  pro  tanto,  of  the 
** margin  of  constitutional  limit  of  indebtedness",  as  stated 
by  the  referee ;  less,  of  course,  by  the  amount  already 
charged  against  the  city,  as  earned  upon  the  contracts,  viz. : 
$2,553,933.92.  On  tlie  referee's  figures^  the  debt  limit  should 
have  been  stated  as  $54,759,646.74. 

I  agree  with  the  referee  that  all  unliquidated  and  disputed 
claims,  pending  against  the  city  on  June  30th,  1908,  which  he 
computes  as  upwards  of  $02,000,000,  should  not  be  included 
as  a  part  of  the  city's  existing  indebtedness.  Liability  upon 
them  is  denied ;  they  have  not  been  adjudicated  and,  so  far  as 
they  may  be  ultimately  reduced  to  judgment,  they  will  be 
payable  from  the  proceeds  of  special  revenue  bonds ;  which, 
as  it  has  previously  been  shown,  do  not  eiiter  into  the  consti- 
tutional purview  of  an  existing  indebtedness. 

The  views  expressed,  notwithstanding  the  diflference  with 
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respect  to  the  item  of  "contract  liability",  require  the  affirm- 
ance of  the  orders,  which  denied  the  applications  for  injunc- 
tions, restraining  the  defendants.  The  difference  in  view, 
merely,  affects  the  margin  of  debt  limit  on  June  30th,  1908. 
Reference  to  the  report  of  the  learned  referee  w^ill  be  profit- 
able, if  a  fuller  understanding  of  the  questions  is  desired.  I 
advise  that  the  questions  certified  be  answered  as  follows : 
Questions  1  to  11,  inclusive,  17  to  23,  inclusive,  27,  31  to  41, 
inclusive  and  43  should  be  answered  in  the  affirmative.  Ques- 
tions 12  to  16,  inclusive,  24  to  20  inclusive,  29  and  42  should 
be  answered  in  the  negative.  Question  28  should  be  answered 
as  follows:  The  real  estate,  which  furnishes  the  basis  for 
valuation,  is  what  appears  assessed  as  such  in  the  assessment 
rolls.  Question  30  should  be  answered  as  follows:  The 
amount  payable  on  a  contract  liability  becomes  an  indebted- 
ness, when  the  contract  has  been  certified  by  the  comptroller, 
under  section  149  of  the  charter 

CuLLEN,  Ch.  J.  I  concur  in  the  opinion  of  Judge  Gkay. 
with  one  exception  hereafter  noted.  The  most  important 
question  before  us  is  whether  in  the  case  of  con  tracts  for  pub- 
lic improvements,  the  cost  of  which  is  to  be  defrayed  by  the 
issue  of  city  bonds,  the  whole  estimated  sum  to  be  paid  under 
the  contracts  is  to  be  consideied*a  city  indebtedness  upon  the 
execution  of  the  contract,  or  only  from  time  to  time  the 
amounts  which  then  may  be  actually  due  thereon  for  work 
already  performed.  As  regards  this  question  I  agree  not 
only  in  the  opinion  of  Judge  Gray,  but  in  that  of  Judge 
Haight,  for,  as  I  read  the  opinions,  both  of  my  brethren 
are  in  accord  as  to  the  principle  of  law  which  should  deter- 
mine the  question.  Judge  IIaight  thinks  that  the  record 
does  not  show  that  the  contracts  which  are  the  subject  of  this 
difference  are  to  be  paid  by  the  issue  of  bonds,  and,  therefore, 
that  the  certified  questions  should  not  be  answered.  I  think 
that  the  record  does  show  this  fact.  On  the  argument  of  the 
case  all  parties  conceded  the  fact  to  be  as  assumed  by  «Tudge 
Gray,  and  common  knowledge  would  almost  seem  to  justify 
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US  in  taking  notice  that  tlie  large  sums  covered  by  these 
contracts  could  not  be  raised  by  taxation  of  a  single  year. 
The  availability  as  an  offset  to  the  general  indebtedness  of 
tlie  city  of  water  bonds  issued  by  the  city  since  the  new  Con- 
stitution and  held  in  the  sinking  funds,  I  think  depends 
entirely  upon  the  particular  sinking  funds  in  wliich  such 
bonds  are  held  and  not  on  the  character  of  the  bond.  If  they 
or  otlier  bonds  are  licld  in  the  special  sinking  fund  created  by 
section  20S  of  the  charter,  or  in  any  sinking  fund  which  is  by 
law  especially  created  to  discharge  indebtedness  which,  under 
the  Constitution,  is  not  to  be  reckoned  in  ascertaining  the 
city's  debt,  then  they  cannot  be  treated  as  an  offset  against 
the  general  city  debt;  otherwise,  they  should  be  so  consid- 
ered. The  questions  certified  to  us  do  not  seem  to  present 
any  distinction  between  the  several  sinking  funds,  and  any 
answer  we  make  to  those  questions  should  be  considered 
as  subject  to  the  qualification  here  expressed. 

Hatght,  J.  I  differ  to  some  extent  from  the  conclusions 
reached  by  Judge  Gray  with  reference  to  the  answer  to  the 
19th,  23d  and  27th  questions  certified  for  our  determination. 
The  27th  question  is  as  follows :  "  Does  the  amount  payable 
upon  contract  liability  for  work  and  labor  to  be  performed  or 
materials  to  be  furnished  under  contracts  for  public  improve- 
ments by  said  city  of  New  York,  to  be  paid  for  as  such  work 
is  performed  or  the  materials  furnished  from  time  to  time 
from  the  proceeds  of  bonds,  become  an  indebtedness  of  said 
city  within  the  provisions  of  article  8,  section  10,  of  the  Con- 
stitution  of  the  state  at  the  time  when  the  comptroller  of  said 
city  indorses  thereon  his  certificate  as  recjuired  by  section  149 
of  the  Greater  New  York  charter,  that  there  remains  a  bal- 
ance of  the  appropriation  or  fund  applicable  thereto  sufficient 
to  pay  the  estimated  expense  of  executing  such  contract  as 
certified  by  the  officer  making  the  same? " 

It  appears  from  the  finding  of  the  referee  that  on  the  30th 
day  of  June,  1908,  the  outstanding  contracts,  upon  which 
money  would  become  due  in  the  future  for  labor  performed 


206  Levy  v,  McClellan.  [Oct., 


Opinion,  per  Haight,  J.  [Vol.  196. 

and  material  furiiislied,  amounted  to  the  sum  of  $54,000,000. 
and  the  question  arises  as  to  wliether  tliis  amount  should  be 
deducted  from  the  $106,000,000  which  the  referee  found  was 
the  borrowing  marsciu  of  the  city.  These  contracts  were 
entered  into  pursuant  to  the  provisions  of  section  149  of  the 
Greater  New  York  charter,  wliich,  so  far  as  material,  are  as 
follows :  "  No  contract  hereafter  made,  the  expense  of  the 
execution  of  which  is  not  by  law  or  ordinance,  in  whole  or  in 
part,  to  be  paid  by  assessments  upon  the  property  benefited, 
shall  be  binding  or  of  any  force,  unless  the  comptroller  shall 
indorse  thereon  his  certificate  that  there  remains  unexpended 
and  unapplied,  as  herein  provided,  a  balance  of  the  appropri- 
ation or  fund  applicable  thereto,  sufficient  to  pay  the  estimated 
expense  of  executing  such  contract,  as  certified  by  the  officer 
making  the  same."  The  manner  in  which  these  contracts 
were  executed  is  provided  for  by  section  419  of  the  charter, 
and  is  disclosed  by  the  testimony  of  the  witnesses  Andrews 
and  Smith.  It  is  substantially  as  follows:  When  an  improve- 
ment has  been  authorized  the  borough  president  publislies  a 
notice  for  ten  days  askin«:  for  bids.  When  the  bids  are 
received  and  opened  and  the  lowest  bidder  is  ascertained,  the 
bid  is  transmitted  to  the  comptroller  for  his  approval  of  the 
sureties.  His  approval,  if  made,  is  transmitted  to  the  head  of 
the  department  to  execute  the  contract.  The  contract  when 
drawn  and  signed  is  transmitted  to  the  comptroller,  and  if 
satisfactory,  he  indorses  thereon  his  certificate  that  there  is  a 
fund  applicable  suflicient  to  pay  tlie  estimated  expense  of  exe- 
cuting the  contract.  This,  upon  delivery,  completes  the  con- 
tract and  it  then  becomes  a  binding  instrument  between  the 
city  and  the  contractor.  It  \vill  be  observed  that  the  certifi- 
cate of  the  comptroller,  as  required  by  section  149,  is  silent 
with  reference  to  the  source  or  character  of  the  fund  which 
is  applicable  to  the  payment  of  the  contract.  The  witness 
Andrews  further  states  that  "suflicient  funds  available,"  as 
appearing  in  the  comptroller's  certificate,  does  not  mean  cash 
on  hand,  but  that  it  means  suflicient  funds  have  been  legally 
authorized.     It  would,  therefore,  seem  that  in  the  absence  of 
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any  provision  of  the  contract  or  of  the  statute  requiring  or 
directing  the  payments  to  be  made  by  the  issuing  of  bonds, 
that  the  instalhnents,  as  they  matured  upon  the  contract  and 
became  due,  would  be  payable  in  cash,  like  other  obligations 
of  the  city.  If  all  of  the  contracts  of  the  city  for  public 
improvements  must  be  paid  in  the  issuing  of  long-time 
bonds,  it  would  follow  that  the  city  as  a  corporation  could 
not  long  exist  without  exceeding  the  constitutional  limi- 
tation. Instead  of  paying  for  the  improvements  in  cash  as 
the  money  became  due  and  payable  thereon,  the  city  would 
be  compelled  to  issue  long-time  bonds  therefor,  thus  placing 
the  burden  upon  future  generations  which  should  be  borne 
by  the  present  generation.  Many  of  the  improvements  are 
of  a  temporary  character,  subject  to  wear  and  decay  and  soon 
have  to  be  replaced.  If  all  of  such  contracts  must  be  paid 
by  the  issuing  of  bonds,  the  constitutional  limitation  would 
soon  be  reached  and  thereafter  the  city  could  not  enter  into 
any  contract  of  this  character,  even  for  the  building  of  a 
Bchoolhouse,  for  if  it  must  be  paid  fo»  by  the  issuing  of  bonds, 
they,  under  the  provisions  of  the  Constitntion,  would  be  void 
and  illegal.  These  contracts,  as  I  imderstand,  are  the  ordinary 
contracts  for  the  construction  of  public  buildings,  wharves, 
bridges  and  streets.  The  contracts  do  not  provide  that  the 
payments  maturing  thereon  from  time  to  time  shall  be  made 
by  the  issuing  of  bonds,  nor  do  any  of  the  provisions  of  the 
charter  require  these  payments  to  be  so  made.  It  is  true 
that  under  section  222  of  the  charter  the  city  may  authorize 
the  issuing  of  bonfls  to  be  called  general  fund  bonds,  and 
these  bonds  may  be  used  for  the  payment  of  the  obligations 
of  the  city.  The  witness  Smith  tells  us  that  the  general  fund 
bonds,  issued  pursuant  to  section  222,  are  usually  sold  e7h  bloCy 
many  millions  at  a  time,  and  the  amounts  received  from  such 
sale  are  passed  to  the  credit  of  a  fund  called  the  proceeds  of  * 
the  sale  of  such  bonds,  and  then,  when  funds  are  needed  in 
the  various  accounts  of  the  city,  the  money  is  transferred 
from  this  fund  to  the  particular  account  to  which  it  is 
required.     It  is,  therefore,  apparent  that  the  installments,  as 
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they  become  due  and  payable  upon  these  contracts,  are  payable 
in  cash,  if  any  remains  to  the  credit  of  that  particular  depart- 
ment of  the  city.  If  not,  they  may  be  paid  by  the  issuing  of 
revenue  bonds,  payable  out  of  the  taxes  to  be  assessed  and  col- 
lected upon  the  next  tax  roll.  Or,  if  the  authorities  of  the 
city  so  determine,  they  may  be  paid  by  moneys  transferred 
from  the  account  of  the  proceeds  of  the  sale  of  general  fund 
bonds.  It  thus  follows  that  the  payment  out  of  the  proceeds 
of  the  general  fund  bonds  is  permissive  and  not  compulsory. 
And  any  time  when  the  constitutional  limitation  is  reached 
which  would  prohibit  the  issuing  of  such  bonds,  then  the  city 
must  pay  its  contract  liabilities  as  they  mature  and  become 
due  and  payable  in  cash  or  out  of  the  revenue  bonds. 

There  may  be  improvements  which  the  statute  requires  to 
be  paid  for  in  bonds,  such  as  the  building  of  subways  and 
reservoirs.  There  may  be  other  contracts  which  the  proper 
board  may  determine  should  be  paid  for  in  bonds.  But  it  is 
not  found  as  a  fact  bv  the  referee,  nor  do  I  understand  it  to 
be  established  by  the  evidence,  that  these  contracts  are  of  that 
character.  If  the  contracts  were  to  the  effect  that  the  pay- 
ments falling  due  thereon  must  be  paid  by  the  issuing  of  long- 
time bonds,  or  that  the  payments  were  required  to  be  eo  made 
by  the  charter  or  the  board  of  estimate  and  apportionment, 
then  I  think  Judge  Gray  would  be  correct  in  his  conclusions; 
for  then  the  obligations  would  become  complete  to  pay  in 
bonds  by  force  of  the  contract  or  the  statute  as  the  payments 
become  due.  To  hold  otherwise  might  produce  absurd  results. 
Should  the  constitutional  limitation  be  reached  by  the  city 
before  the  contracts  were  performed  in  full,  it  would  follow 
that  the  contracts  theretofore  completed  would  be  valid,  and 
those  thereafter  performed  would  be  invalid,  for  the  reason 
that  the  bonds  to  be  issued  in  payment  thereof  would  exceed 
•  the  constitutional  limitation.  It  thus  might  follow  that  the 
contracts  made  for  the  construction  of  a  great  public  improve- 
ment, which  would  necessarily  consume  a  number  of  years  in 
its  construction,  would  become  void  under  the  Constitution, 
whil^  many  subsequent    contracts    requiring    less   time  to 


1909.J  Levy  v.  McClellan.  209 

N.  Y.  Rep.]  Opinion,  per  Haight,  J. 

execute  would  be  full^  completed  before  the  limitation  waa 
reached. 

The  rule  which  should  control  the  determination  of  such 
questions  is  to  the  effect  tliat  when  a  contmct  is  made  for  a 
public  improvement,  which  by  its  terms  or  by  the  provisions 
of  the  charter  is  required  or  directed  to  be  paid  with  long- 
time bonds  presently  issuable,  it  becomes  a  debt  within  the 
meaning  of  the  Constitution,  even  though  such  debts  are  pay- 
able in  the  future  by  installments.  But  in  contracts  for  such 
improvements  which  are  not  required  to  be  paid  by  the  issuing 
of  such  bonds,  but  are  payable  in  cash  when  the  future  install- 
ments become  due,  they  are  not  debts  within  the  meaning  of 
the  Constitution  until  the  maturity  of  the  installments,  even 
though  the  municipality  in  its  discretion  may  issue  bonds  to 
pay  such  installments.  In  the  former  case  the  debt  is  deemed 
to  be  created  at  once,  the  time  of  payment  only  being  post- 
poned. In  the  latter  case,  the  indebtedness  is  not  considered 
created  until  the  consideration  has  been  furnished.  This,  as 
I  understand,  is  in  accordance  with  the  views  of  Judge  Dillon 
as  expressed  in  his  new  work  on  Municipal  Corporations. 

Inasmuch  as  the  referee  has  not  found  facts  npon  which  we 
can  determine  the  precise  character  of  these  contracts  I  am 
inclined  to  the  view  that  questions  19th,  23d  and  27th,  certi- 
fied, should  not  be  answered  either  in  the  affirmative  or  nega- 
tive, but  should  be  answered  in  accordance  with  the  require- 
ments of  the  rule  to  which  I  have  called  attention. 

Orders  affirmed,  with  one  bill  of  costs  in  all  cases. 

Opinions  by  Cullei^,  Ch.  J.;  and  Gray  and  IIaight,  JJ.  ; 
Cqllen,  Ch.  J.,  Werner  and  IIiscook,  JJ.,  concur  with  Gray, 
J.,  except  as  to  the  allowance  of  the  securities  in  the  sinking 
funds  to  meet  tlie  water  debt  created  since  the  Constitution 
of  1894  as  a  deduction  from  the  general  indebtedness  of  the 
city;  Edward  T.  BARTLE-rr  and  Vann,  JJ.,  concur  with 
Haight,  J. ;  Edward  T.  Bartlett,  IIaight,  Vann,  Werner 
and  HiscocK,  J  J.,  concur  with  Cullen,  Ch.  J.,  as  to  the  effect 
of  the  sinking  funds ;  Gray,  J.,  dissents  from  Cullen,  Ch.  J., 
on  this  point. 

U 
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The  questions  certified  are  answered  as  follows : 

No.  1.  Question  certified  answered  in  the  affirmative.  All 
concur. 

Nos.  2,  3  and  4.  Questions  certified  answered  in  the  affirma- 
tive.    All  concur. 

No.  5.  Question  certified  answered  in  the  affirmative.  All 
concur. 

No.  6.  Question  certified  answered  in  the  affirmative.  All 
concur. 

No.  7.  Question  certified  answered  in  the  affirmative.  All 
concur. 

No.  8.  Question  certified  answered  in  the  affirmative.  All 
concur. 

No.  9.  Question  certified  answered  in  the  affirmative.  All 
concur. 

No.  10.  Question  certified  answered  in  the  affirmative.  All 
concur. 

No.  11.  Question  certified  answered  in  the  affirmative.  All 
concur. 

Nos.  12,  13  and  14.  Questions  certified  answered  in  the 
negative.     All  concur. 

No.  15.  Question  certified  answered  in  the  negative.  All 
concur. 

No.  16.  Question  certified  answered  in  the  negative.  All 
concur. 

No.  17.  Question  certified  answered  in  the  affirmative.  All 
concur. 

No.  18.  Question  certified  answered  in  the  affirmative.  All 
concur. 

No.  19.  Question  certified  answered  in  the  affirmative. 
Concur:  Cullen,  Ch.  J.,  Gray,  Werner  and  Hiscock,  JJ. 
Not  voting:  Edward  T.  BARTLErr,  IIaioht  and  Vann,  JJ. 

Nos.  20,  21  and  22.  Questions  certified  answered  in  the 
affirmative.     All  concur. 

No.  23.  Question  certified  answered  in  the  affirmative. 
Concur:  Cullen,  Ch.  J.,  Gray,  Werner  and  IIiscock,  JJ. 
Not  voting :  Edward  T.  BARTLErr,  IIaight  and  Vann,  JJ. 
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Xos.  24  and  25.  Questions  certified  answered  iu  the  nega- 
tive.    All  concur. 

Xo.  26.  Question  certified  answered  in  tlie  negative.  All 
concur. 

No.  27.  Question  certified  answered  in  the  affirmative. 
Concur:  Cpllen,  Cli.  J.,  Gkav,  Werner  and  Hiscock,  J  J. 
Not  voting:  Edward  T.  Bartlett,  Haight  and  Vann,  JJ. 

!No.  28.  Question  certified  answered  as  follows :  The  real 
estate  that  furnishes  the  basis  for  valuation  is  what  appears 
assessed  as  such  in  the  assessment  roll.     All  concur. 

No.  29.  Question  certified  answered  in  the  negative.  All 
concur. 

No.  30.  Question  certified  answered  as  follows :  The  amount 
becomes  an  indebtedness  when  the  contract  has  been  certified 
by  the  comptroller  under  section  149  of  the  charter.  See 
answer  to  question  No.  27.  Concur:  Cullen,  Ch.  J.,  Gray^ 
Werner  and  IIiscock,  JJ.  Not  voting :  Edward  T.  Bart- 
LETr,  Haight  and  Vann,  J  J. 

No.  31.  Question  certified  answered  in  the  affirmative.  All 
concur. 

No.  32.  Question  certified  answered  in  the  affirmative.  All 
concur. 

No.  33.  Question  certified  answered  in  the  affirmative.  All 
concur. 

No.  34.  Question  certified  answered  in  the  affirmative.  All 
concur. 

No.  35.  Question  certified  answered  in  the  affirmative.  All 
concur. 

No.  36.  Question  certified  answered  in  the  affirmative.  All 
concur. 

No.  37.  Question  certified  answered  in  the  affirmative.  All 
concur. 

No.  38.  Question  certified  answered  in  the  affirmative.  All 
concur. 

No.  39.  Question  certified  answered  in  the  affirmative.  All 
concur. 
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No.  40.  Question  certified  answered  in  the  affirmative.  All 
concur. 

No.  41.  Question  certified  answered  in  the  affirmative.  All 
concur. 

No.  42.  Question  certified  answered  in  the  negative.  All 
concur. 

No.  43.  Question  certified  answered  in  the  affirmative.  All 
concur. 

The  answers  to  questions  31  to  41,  both  inchisive,  relative 
to  the  sinking  funds,  must  be  qualified  by  the  statement  that 
none  of  the  securities  in  the  sinking  funds  especially  pledged 
nnder  the  Constitution  for  the  retirement  of  obligations  not 
counted  against  the  city  in  ascertaining  its  indebtedness,  can 
be  allowed  as  a  deduction  or  offset  against  the  general  debt, 
which  under  the  Constitution  is  the  subject  of  computation. 

Ordered  accordingly. 


The  People  of  the  State  of  New  York  ex  rel.  South  Shore 
Traction  Company,  Respondent,  v.  William  R.  Willcox 
et  al..  Constituting  the  Public  Service  Commission  of  the 
State  of  New  York  for  the  First  District,  Appellants. 

The  City  of  New  York,  Respondent. 

Public  service  commission  —  right  to  appeal  from  order  of  Appel- 
late Division  reversing  its  determination  —  erroneous  determi- 
nation by  commission. 

The  public  service  commission  is  entitled  to  prosecute  an  appeal  from  an 
order  of  the  Appellate  Division  which  annulled  its  determination  deny- 
ing an  application  by  a  railroad  company  for  permission  to  construct 
and  operate  an  extension  of  its  road. 

The  public  service  commission  determined  that  the  public  interest 
required  the  construction  and  operation  of  a  railroad  upon  the  route 
over  which  the  relator  liad  acquired  a  franchise,  but  recommended  that 
the  permission  and  approval  of  the  commission  be  withheld  because  of 
the  limitations  imposed  by  the  municipal  authorities  of  the  city  of 
Kew  York  upon  the  franchise  contract.  lleUl,  that  so  far  as  the  con- 
sent of  the  municipal  authorities  to  the  construction  of  the  proposed 
line  may  be  limited  by  conditions  which  are  in  conflict  with  the  provi- 
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sions  of  the  Public  Service  Commissions  Law,  the  statute  must  prevail 
and  the  public  service  commission  wtis  without  authority  to  refuse  to 
the  re]ator  the  certificate  provided  for  in  section  .>3  of  the  Public  Serv- 
ice Commissions  Law. 
People  ex  rel.  South  Shore  Traction  Co,  v.  Willcox,  133  App.  Div.  556, 
affirmed. 

(Argued  October  11,  1909;  decided  October  26,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  first  judicial  department,  entered  July 
22,  1900,  which  annulled  a  determination  of  the  defendants 
denying  tiie  relator's  application  for  permission  to  construct 
and  operate  an  extension  of  its  railroad  and  directed  said 
defendants  to  grant  such  permission. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  S,  Coleman^  II,  II,  Chamherlain  and  Je%%e  F. 
Orion  for  appellants.  The  public  service  commission  has  a 
right  to  appear  in  this  court  to  defend  its  determination. 
{^People  ex  rel.  Bredbi  v.  Lawrence^  107  X.  Y.  607;  People 
ex  rel,  Burnharn  w.JoneSy  110  X.  Y.  509  ;  Bi^yant  v.  Thomp- 
sorij  128  X.  Y.  435.)  The  order  of  the  Appellate  Division 
annulling  the  determination  of  the  commission  and  directing 
the  issuance  of  a  eertiticate  under  section  53  of  the  Public  Ser- 
vice Commissions  Law  is  appealable  to  this  court.  {Matter  of 
Wood,  181  X.  Y.  98.)  The  Appellate  Division  erred  in  hold- 
ing  that  upon  the  application  of  a  company  pursuant  to  sec- 
tion 53  of  the  Public  Service  Commissions  Law  the  commis- 
sion was  powerless  to  inquire  into  and  to  consider  the  terms 
and  conditions  of  the  franchise  granted  by  the  municipal 
authorities.  {Lord  v.  E,  L.  Assur.,  194  X.  Y.  212  ;  People 
ex  rel.  M.  S.  Ily.  Co,  v.  Tax  Corars.,  174  X.  Y.  417;  Vil. 
of  Fort  Edward  v.  //.  V.  Rij.  Co.,  192  X.  Y.  139 ;  JIatter 
of  T.  F.  S.  R.  R.  Co.,  102  X.  Y.  343 ;  Adavisoii  v.  iV.  E. 
R.  R.  Co.,  89  Ilun,  261.) 

Clarence  Lexoxo  for  relator,  respondent.     The  order  is  not 
appealable.     (Code  Civ.  Pro.  §  191;   Matter  of  Wood,  181' 
N.  Y.  93;    Matter  of  Thompson,  127  N.  Y.  463;    People 
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ex  rd.  (yCallalian  v.  Frencli^  123  N.  Y.  636 ;  People  ex  rel, 
N.YC,&  IL  R.  R.  R.  Co.  v.  PuUie  Sey-vice  Comm,,  195 
N.  Y.  157.)  The  public  service  coinmissiou  was  without 
power  to  take  this  appeal.  {People  ex  rel.  N,  Y,  C.  cfe  II,  /?. 
R,  R,  Co,  V.  Pxiblic  Service  Comin,^  195  N.  Y.  158 ;  People 
ex  rel.  Steward  v.  R,  R,  Comm,^  160  N.  Y.  202.)  Section 
53  of  tlie  Public  Service  Commissions  Law  confei's  no 
authority  on  tlie  appellants  to  disprove  the  exercise  of  rela- 
tor's francliise  on  account  of  its  terms  and  conditions.  {Mat 
ter  of  T,  F.  S,  R,  R,  Co,,  102  N.  Y,  343  ;  Kittin^er  v.  B,  T. 
Co,,  160  N.  Y.  391  ;  Dailexj  v.  N,  R,  R,  Co,,  52  App.  Uiv. 
272 ;  N,  Y,  C,  cfe  //.  R,  R,  R,  Co,  v.  A,  A,  I  E,  R,  R,  Co,, 
178  N.  Y.  75;  Matter  of  A,,  J,  cfe  G,  R,  R,  Co,,  86  Ilun, 
578  ;  People  ex  rel.  Wood  v.  Lacombe,  99  N.  Y.  43  ;  N,  Y,  C 
cfe  //.  7?.  R,  R,  Co,  V.  B,  cfe  W,  K  R,  Co,,  96  App.  Div.  471 ; 
Vil,  of  Fort  Edxoard  v.  //.  F,  R,  Co,,  192  N.  Y.  139  ;  Peo- 
ple ex  rel,  D,  R,  Co,  v.  Cotnin,,  4  App.  Div.  259 ;  People  ex 
rel,  N,  Y,  C,  cfe  II,  R,  R,  R,  Co,  v,  Coinin,,  92  App.  Div.  126 ; 
Matter  of  Rochester,  etc,  T,  Co,,  118  App.  Div.  521.) 

Francis  K,  Pendleton,  Corporation  Counsel  {Tlieodore 
Connoly  and  Terence  Farley  of  counsel),  for  the  city  of  New 
York,  respondent.  The  attempt  on  the  part  of  the  public 
service  commission  to  assert  power  to  sit  in  review  of  the 
determination  of  the  city  authorities  is  not  warranted  by  the 
provisions  of  the  statute,  both  taken  separately  and  looked  at 
in  connection  with  its  context  as  a  whole,  and  the  other  con- 
stitutional and  legislative  enactments  relative  to  the  powers  of 
the  board  of  estimate  and  apportionment.  {Matter  of  N,  II, 
R,  R,  Co.,  7a  Ilun,  76 ;  Matter  of  K,  Q,  cfe  S,  R,  R,  Co,,  6 
App.  Div.  341 ;  flatter  of  L,  I,  R,  R,  Co,,  11  A])p.  Div. 
233 ;  People  ex  rel,  T,  R.  Co,  v.  R.  R.  Conirs,,  53  App.  Div, 
61 ;  164  N.  Y.  572;  Matter  of  T,  T,  R,  R,  Co,,  116  App. 
Div.  56;  Matter  of  R.,  C  cfe  E,  T,  Co.,  118  App.  Div.  521 ; 
People  ex  rel,  0,  C  Bank  v.  Supermsors  of  Otsego  Co,,  51 
N.  Y.  401 ;  People  ex  rel.  E.  G.  T.  Chih  v.  State  Racing 
Comr,,  190  N  Y.  31.) 
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WiLLARD  Bartlkit,  J.  Wc  tliiiik  that  the  public  service 
commission  is  entitled  to  prosecute  this  appeal.  {People  ex 
rel.  Burnhaui  v.  JoneSy  110  N.  Y.  509;  Public  Service 
Commissions  Law,  Laws  of  1907,  chap.  429,  §  12.) 

The  Public  Service  Commissions  Law  took  effect  on  July  1, 
1907.  It  provided  that  on  and  after  that  date  the  board  of 
railroad  commissioners  should  be  abolished.  "All  the  powers 
and  duties  of  such  l)oard  conferred  and  imposed  by  any  stat- 
ute of  this  state  shall  thereupon  be  exercised  and  performed 
by  the  public  service  conunissions."  (Laws  of  1907,  chap. 
429,  §  80.) 

Bv  section  59  of  the  Railroad  Law  as  it  then  existed  it  was 
provided  that  "  no  railroad  corporation  hereafter  formed  under 
the  laws  of  this  state  shall  exercise  the  powers  conferred  by 
law  upon  such  corporations  or  begin  the  construction  of  its 
road  until  th(j  directors  shall  cause  a  copy  of  the  articles  of 
association  to  be  published  in  one  or  more  newspapers  in  each 
county  in  which  the  road  is  proposed  to  be  located,  at  least 
once  a  week  for  three  successive  weeks,  *  *  * ;  nor  until 
the  board  of  railroad  commissioners  shall  certify  that  the  fore- 
going conditions  have  been  complied  with,  and  also  that  pub- 
lic convenience  and  necessity  require  the  construction  of  said 
railroad  as  proposed  in  said  articles  of  association."  (Railroad 
Law,  L.  1892,  ch.  676,  §  59.) 

The  power  to  grant  or  withhold  a  certificate  of  public  con- 
venience and  necessity  theretofore  vested  in  the  board  of  rail- 
road commissioners  was  manifestly  transferred  to  the  public 
service  commissions  bv  the  Public  Service  Commissions  Law. 
Section  53  of  that  law  also  expressly  provides,  among  other 
things,  that  no  street  railroad  corporation  shall  begin  the  con- 
struction of  a  street  railroad  without  first  having  obtained  the' 
permission  and  approval  of  the  proper  commission ;  "  nor 
*  *  *  shall  any  such  corporation  or  any  common  carrier 
exercise  any  franchise  or  right  under  any  provision  of  the  rail- 
road law,  or  of  any  other  law,  not  heretofore  lawfufly  exer- 
cised, without  first  having  obtained  the  permission  and 
approval  of  the  proper  commission.     Tlie  commission  within 
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whose  district  such  construction  is  to  be  made,  or  within 
whose  district  such  franchise  or  right  is  to  be  exercised,  shall 
have  power  to  grant  tlie  permission  and  approval  herein  speci- 
fied whenever  it  shall  after  due  liearing  determine  that  such 
construction  or  such  exercise  of  the  franchise  or  privilege  is 
necessary  or  convenient  for  the  public  service." 

In  the  present  case  the  South  Shore  Traction  Company 
applied  to  the  public  service  commission  for  the  first  district 
to  approve  the  construction  of  a  line  of  street  railway  from 
the  boundary  of  Nassau  county  through  Jamaica  to  Long 
Island  City  and  across  Queens  borough  bridge  to  Second  ave- 
nue in  the  borough  of  Manhattan,  covering  a  distance  of  thir- 
teen miles  in  the  borough  of  Queens  and  a  mile  and  a  half  on 
the  bridge.  The  application  was  referred  to  one  of  the  com- 
missioners who  made  a  report  upon  the  same  which  was  sub- 
sequently adopted  by  the  commission.  Under  the  statute  the 
determination  therein  contained  So  far  as  it  dealt  with  matters 
of  fact  thus  became  the  determination  of  the  commission  ;  for 
section  11  of  the  Public  Service  Commissions  Law  provides 
that  all  decisions  of  a  commissioner  shall  be  and  be  deemed 
to  be  the  decisions  of  the  commission  when  approved  and 
confirmed  by  it.  The  report  in  effect  determined  that  the 
public  interest  required  the  construction  and  operation  of  a 
railroad  upon  the  route  over  which  the  relator  had  acquired 
its  franchise ;  but  it  recommended  that  the  permission  and 
api)rovaI  of  the  commission  be  withheld  because  of  the  limi- 
tations imposed  by  the  municipal  authorities  of  the  eity  of 
New  York  upon  the  franchise  contract.  By  these  limitations, 
said  the  commissioner,  "  the  applicant  company  is  put  in  a 
position  of  control  for  street  railway  purposes  over  the  only 
available  thoroughfare  between  Long  Island  City  and  Jamaica 
for  a  period  of  fifty  years  and  no  provision  is  made  by  which 
this  company  can  be  compelled  to  build  the  extensions  neces- 
sary for  the  full  development  of  the  territory  upon  this  thor- 
oughfare as  the  needs  may  arise." 

For  the  reason  thus  set  forth  the  public  service  commis- 
sion refused  to  grant  the  statutory  consent  to  the  relator,  not- 
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withstanding  the  fact  which  appears  by  the  return  to  the  writ 
of  certiorari  that  the  commissioners  "  were  unanimous  in 
believing  that  a  railroad  properly  constructed  and  properly 
operated  over  the  route  described  in  the  said  franchise  con- 
tract would  under  proper  conditions  be  of  great  benefit  to  the 
community." 

We  think  that  the  Appellate  Division  was  right  in  holding 
that  this  return  to  the  writ  sliowed  that  the  public  service 
commission  had  in  fact  determined  that  the  construction  and 
operation  of  this  proposed  railroad  was  both  necessary  and 
convenient  for  the  public  service;  and  that  having  reached 
this  conchision,  the  public  service  commission  was  without 
authority  to  refuse  its  permission  and  approval  to  the  con- 
struction of  the  railroad  and  the  exercise  of  the  franchise  for 
the  reasons  assigned.  Assuming,  without  deciding,  that  the 
powers  of  the  public  service  commission  under  section  53  of 
the  Public  Service  Commissions  Law  are  broader  than  were 
the  powers  of  the  board  of  railroad  commissioners  in  respect 
to  certificates  of  public  convenience  and  necessity,  we  think 
that  there  is  no  tenable  construction  of  the  existing  statute 
which  authorizes  the  public  service  commission  to  do  what  it 
has  attempted  to  do  in  this  case.  The  mere  possibility  of 
future  contingencies  which  might  arise  in  a  period  of  fifty 
yeare  could  not  properly  be  considered  as  reasons  for  declin- 
ing to  sanction  the  construction  of  a  railroad  line  which,  in  the 
language  of  the  commissioner  who  specially  investigated  the 
matter,  is  "admirably  adapted  to  the  development  of  a  great 
territory  within  easy  reach  of  the  myriads  who  are  now  crowd- 
ing Manhattan  because  they  must  live  where  they  can  have 
reasonable  access  to  their  work." 

So  far  as  the  consent  of  the  municipal  authorities  to  the 
construction  of  the  proposed  line  may  be  limited  by  condi- 
tions which  are  in  conflict  with  the  provisions  of  the  Public 
Service  Commissions  Law,  it  is  enough  to  say  that  the  statute 
must  prevail  and  such  conditions  are  simply  nugatory. 

The  Public  Service  Commissions  Law  is  an  advanced  step 
in  legislation  of  great  importance  to  the  community.     The 
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construction  and  application  of  its  provisions  necessarily 
involve  questions  of  difficulty.  It  is  wise,  therefore,  in  each 
case  which  arises  under  the  statute  to  take  great  care  to  go 
no  further  in  the  expression  of  judicial  opinion  than  is  requi- 
site for  the  decision  of  the  precise  issue  presented.  In  this 
case  we  are  clear  that  the  Appellate  Division  was  right  in 
annulling  the  determination  of  the  public  service  commis- 
sion and  in  directing  that  it  should  grant  to  the  relator  the 
certificate  or  order  of.  permission  or  approval  provided  for  in 
section  53  of  the  Public  Service  Commissions  Law. 

The  order  should  be  affirmed,  witli  costs. 

CuLLEN,  Ch.  J.,  Edward  T.  BAETLErr,  Haight,  Vann, 
HisoocK  and  Chase,  JJ.,  concur. 

Order  affirmed. 


In  the  Matter  of  the  Petition  of  Robert  IIering,  Appellant, 
for  a  Writ  of  Certiorari  against  Maynard  N.  Clement,  as 
State  Commissioner  of  Excise,  et  al.,  Respondents. 

Liquor  Tax  Law — applicant  for  license  must  show  that  there  is  no 

church  within  200  feet  of  his  premises. 

A  liquor  dealer,  on  liis  application  for  a  renewal  of  his  certificate,  must 
show  that  there  is  no  building  occupied  exclusively  as  a  church  within 
200  feet  of  his  premises.  The  fact  that  a  church  has  been  located 
within  tlie  prohibited  distance  during  the  term  of  his  certificate  does 
not  relieve  him  from  complying  with  the  requirement  of  the  statute. 

Matter  of  Hering,  133  App.  Div.  293,  affirmed. 

(Argued  October  6,  1909;  decided  October  26,  1909.) 

Appeal  from  an  order  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  18,  1909,  which  affirmed  an  order  of  Special  Term 
denying  an  ap]>lication  for  a  writ  of  certiorari  to  review  the 
action  of  the  special  deputy  commissioner  of  excise  for  the 
borough  of  Brooklyn  in  refusing  to  issue  a  liquor  tax 
certificate. 
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On  September  30th,  1908,  Robert  Hering,  residing  at  No. 
217  Sumpter  street,  in  the  borough  of  Brooklyn,  presented  to 
the  acting  special  deputy  commissioner  of  excise  for  tliat  bor- 
ough an  application  for  a  liijuor  tax  certificate  to  carry  on 
business  at  his  residence  aforesaid  for  one  year  from  October 
1,  1908,  to  September  30,  1909.  He  had  continuously  occu- 
pied the  premises  since  April,  1902,  and  lawfully  carried  on 
the  liquor  traffic  therein  under  successive  certificates  duly 
granted  from  year  to  year,  the  last  of  which  expired  on  Sep- 
tember 30,  1908.  In  April,  1907,  after  this  last  certificate 
was  granted,  a  religious  corporation  erected  a  building  within 
two  hundred  feet  of  the  appellant's  premises  and  since  Decem- 
ber 1,  1907,  this  building  had  been  continuously  and  exclu- 
sively occupied  as  a  church.  The  appellant's  application  for 
a  liquor  tax  certificate  on  September  30,  1908,  was  refused 
because  of  the  proximity  of  this  church  building.  A  writ  of 
certiorari  was  sued  out  to  review  the  refusal  and  the  order  of 
the  Special  Term  sustaining  the  action  of  the  special  deputy 
commissioner  of  excise  has  been  affirmed  by  the  Appellate 
Division. 

D'Cady  Ilerrieh  for  appellant.  The  provisions  of  sub- 
division 2  of  section  24  of  the  Excise  Law  were  not  intended 
to  apply  to  a  place  used  for  trafficking  in  liquor  prior  to  the 
erection  or  establishment  of  a  church  or  schoolhouse  within 
200  feet  thereof.  {Rlg(j8  Vo  Palmer^  115  N.  Y.  506  ;  People 
ex  rel,  v.  Comr,  of  Taxes^  95  X.  Y.  55-1;  People  ex  rel. 
Cairns  v.  Murray,  148  N.  Y,  171 ;  Matter  of  Place,  27 
App.  Div.  561 ;  156  K  Y.  691 ;  Matter  of  Towmeml,  195 
N.  Y.  214.) 

Herbert  H.  Kellogg  and  Alhert  0.  Briggs  for  respondents. 
At  the  time  of  making  the  application  for  the  liquor  tax 
certificate  in  question  by  the  petitioner,  traffic  in  liquor  was 
prohibited  at  said  premises,  No.  217  Sumpter  street,  under 
the  provisions  of  the  Liquor  Tax  Law.  (Cons.  Laws,  ch.  34, 
§  23 ;  Matter  of  Clement  v    Van  Etten^  57  Misc.  Kep.  47; 
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People  ex  rel.  Cairns  v.  Murray^  148  N.  Y.  172 ;  Bertholf 
(TReilly,  74  N.  Y.  509;  Wyiihamer  v.  People,  13  N.  Y. 
378  ;  People  ex  rel.  Basaett  v.  Warden^  17  Misc.  Kep.  1 ;  6 
App.  Div.  520 ;  Matter  of  Cleinent  v.  Brady,  54  Misc.  Rep. 
352  ;  Kresser  v.  Lyman,  74  Fed.  Hep.  765 ;  Crowley  v. 
Christensen,  137  IT.  S.  91  ;  B.  Co.  v.  Massachusetts,  97  U.  S. 
25  ;  People  ex  rel,  Bernard  v.  McKee,  59  Misc.  Rep.  369.) 

Per  Curiam.  Section  24  of  the  Liquor  Tax  Law,  which 
prescribes  the  places  \\\  whicli  traffic  in  liqnor  sliall  not  be 
permitted,  forbids  such  traffic  in  a  place  within  two  hundred 
feet  of  a  building  occupied  exclusively  as  a  church.  The 
statute  which  was  originally  enacted  in  1896  provided,  how- 
ever, that  this  prohibition  should  not  apply  to  a  place  which 
on  the  23rd  day  of  March  in  that  year  was  lawfully  occupied 
for  a  hotel  nor  to  a  place  in  which  the  liquor  traffic  was  law- 
fully carried  on  at  that  date.  No  exception  was  made  in 
behalf  of  a  dealer  in  liquors  who  might  lawfully  establish  and 
carry  on  his  business  in  a  given  locality  continuously  for  many 
successive  years,  but  who  might  lind  that  upon  the  expi- 
ration of  his  liquor  tax  certificate  a  building  occupied  exclu- 
sively as  a  church  had  been  located  within  two  hundred  feet 
of  his  premises.  In  such  a  case,  of  course,  he  would  be 
unable  to  show  upon  his  application  for  a  new  certificate  as 
required  by  the  Liquor  Tax  Law  that  there  was  no  building 
occupied  exclusively  as  a  church  within  two  hundred  feet  of 
his  premises,  and  his  inability  to  do  this  requires  the  excise 
commissioner  in  such  a  case  under  the  construction  of  the 
statute  adopted  by  the  courts  below  to  refuse  to  issue  a 
certificate. 

We  see  no  escape  from  the  logic  of  the  reasoning  by  which 
this  result  was  reached  at  the  Special  Term  and  in  the  Appel- 
late Division.  Tliat  the  operation  of  the  statute  in  cases  like 
the  one  now  before  us  is  manifestly  harsli  would  doubtless  be 
a  cogent  argument  to  support  the  proposition  that  the  legis- 
lature could  not  have  intended  such  effect,  and  might  be  con- 
clusive were  the  language  of  the  statute  at  all  ambiguous ;  but 
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in  view  of  the  clear  pliraseology  of  the  law  the  contention  is 
inadmissible  and  the  conrts  must  remit  those  aggrieved  thereby 
to  relief  by  legislative  action. 

The  order  should  be  affirraad,  with  costs. 

CuLLEN,  Ch.  J.,  Edward  T.  Bartletf,  Vann,  Willard 
Bartletf,  IIis(X)OK  and  Chase,  JJ.,  concur ;  Uaight,  J.,  not 
voting. 

Order  affirmed. 


The  People  of  the  State  op  I^ew  York,  Respondent,  v. 

John  F.  Ahearn,  Appellant. 

New  York  (city  of)  —  removal  of  borough  president  by  governor 
on  charges  ^- constitutionality  of  charter  provisions  relating 
thereto  —  construction  thereof  —  invalid  reappointment  of 
removed  officer  by  board  of  aldermen. 

The  statutes  providing  for  the  removal  of  a  borough  president  by  the 
governor  on  charges,  after  an  opportunity  to  be  heard  in  his  own 
defense,  do  not  conflict  with  the  home  rule  provisions  of  the  Constitu- 
tion or  violate  either  tlie  letter  or  spirit  of  those  provisions  which 
guarantee  the  principles  of  local  self-government,  and  are  constitutional 
and  valid. 

The  obligation  rests  on  the  courts  both  to  assume  that  legislation  was  not 
intended  to  beget  absurdities,  and  to  exhaust  the  limit  of  legitimate 
construction  before  affixing  to  it  any  such  consequences.  The  princi- 
ples ordinarily  governing  the  interpretation  of  statutes  command  the 
courts  to  favor  a  construction  which  is  most  agreenble  to  reason  and 
justice,  to  consider  the  entire  statute  and  to  give  effect  to  every  clause 
and  part  thereof,  thus  securing  a  consistent  and  harmonious  whole, 
and  to  avoid  a  construction  which  would  leave  any  provision  of  the 
statute  without  effect,  or  which  would  result  in  a  virtual  repeal  by 
implication  of  one  provision  by  another. 

It  is  not  only  reasonable,  but  legally  justifiable,  to  believe  that  in  enacting 
the  provision  relative  to  filling  a  vac«incy  in  the  office  of  borough  presi- 
dent, from  which  an  incumbent  had  been  removed  for  cause,  the  legisla- 
ture had  clearly  in  mind  the  earlier  one  relative  to  removal,  and  that 
in  giving  the  power  of  appointment  it  intended  to  authorize  the 
appointment  of  proper  persons,  and  did  not  intend  to  include  the  power 
to  select  a  person  just  found  to  be  otherwise  and,  therefore,  removed. 

While  statutes  of  the  character  designated  are  to  be  construed  with  strict- 
ness in  favor  of  a  defendant,  still  they  are  subject  to  rules  of  construc- 
tion which  are  reasonable  under  the  stirrounding  circumstances,  and 
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they  arc  not  wholly  exempt  from  the  application  of  the  principle  that 
the  means  may  be  fashioned  somewhat  to  the  end,  and  that  the  letter  is 
to  be  read  somewhat  in  the  light  of  the  purpose  to  be  accomplished. 

Keeping  in  mind  the  purpose  of  the  statute,  the  provision  for  removal 
should  be  construed  as  meaning  a  permanent  and  lasting  ouster  for 
the  remainder  of  the  term  of  the  incumbent  from  the  office  which  he 
has  been  filling,  and  whose  obligations  he  has  been  found  unable  or 
unwilling  to  discharge.  It  should  not  be  construed  as  contemplating  a 
removal  which  might  be  turned  into  a  merely  temporary  suspension  by 
the  immediate  appointment  to  the  vacancy  caused  by  the  removal  of 
the  very  person  who  had  just  been  removed.     (Per  IIiscock,  J.) 

The  provision  of  the  Constitution  relative  to  removal  should  be  reasonably 
construed  in  view  of  the  object  sought  to  be  accomplished.  The  mani- 
fest purpose  was  to  provide  a  summary  way  for  removing  from  office 
for  the  remainder  of  his  term  an  unworthy  official,  and  the  governor 
was  selected  as  the  representative  of  the  people  to  exercise  this  important 
power  after  the  defendant  had  been  afforded  a  reasonable  opportunity 
to  be  heard  in  his  defense.  This  power  to  remove  was  undoubtedly 
limited  in  its  exercise  to  the  balance  of  the  term  to  prevent  any  inter- 
ference with  the  right  of  the  borough  electors  to  elect  a  successor  after 
the  expiration  thereof.     (Per  E.  T.  Bartlett,  J.) 

The  statute  should  receive  that  liberal  construction  which  will  effectuate 
the  purpose  to  be  fairly  attributable  to  the  legislative  enactment.  The 
power  to  remove  from  the  office,  as  the  result  of  proceedings  under  the 
statute,  coupled  with  the  power  conferred  to  fill  the  vacancy  caused  by 
the  removal,  negatives  the  person's  right  to  be  reinstated  in  the  office 
during  the  term  for  which  he  had  been  elected.    (Per  Qrat,  J.) 

Peof^  V.  ATieam,  131  App.  Div.  30,  affirmed. 

(Argued  June  18,  1909;  decided  October  29,  1909.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  March  13,  1009,  which  reveraed  a  judgment  of 
Special  Term  sustaining  a  demurrer  to  the  complaint  and 
overruled  sucli  demurrer. 

The  action  is  one  of  quo  warranto  and  the  question  certified 
to  us  is,  "  Does  the  complaint  herein  state  facts  sufficient  to 
constitute  a  cause  of  action." 

The  complaint,  amongst  other  things,  alleges  tliat  in  1905 
the  defendant  was  elected  president  of  the  borougli  of  Man- 
hattan for  the  term  of  four  years  beginning  January  1,  1906, 
and  at  the  appointed  time  duly  qualified  and  entered  upon 
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the  discbarge  of  the  duties  of  said  office;  that  in  July,  1907, 
charges  were  duly  made  against  him  and  filed  with  the 
governor  of  tJie  state,  which  in  effect  accused  him  of  incom- 
petency in  and  maladministration  of  his  office,  copies  of  these 
charges  being  served  upon  the  defendant  and  he  being  duly 
notified  to  appear  and  defend  himself  against  the  same,  which 
he  did  ;  that  the  hearing  continued  from  time  to  time  through 
several  weeks  until  on  December  9,  1907,  the  governor  made 
an  order  that,  it  appearing  to  his  satisfaction  that  the  charges 
were  true  and  that  the  public  interest  required  it,  the  defend- 
ant be  removed  from  his  office  ;  that  on  December  19,  1907, 
the  board  of  aldermen  of  the  city  of  New  York  representing 
the  borough  of  Manhattan  appointed  the  defendant  to  fill 
the  vacancy  caused  by  his  removal  for  the  unexpired  term, 
and  this  action  was  brought  to  oust  the  defendant  from  said 
office  on  the  ground  that  such  appointment  was  invalid. 

Martin  TF.  Littleton  and  Frederick  All  Is  for  appellant. 
The  principle  of  home  rule  that  underlies  our  political  insti- 
tutions applies  as  well  to  appointment  as  to  election  of  local 
officers.  {People  v.  Albertson^  55  N.  Y.  56 ;  People  v. 
Draper,  15  N.  Y.  561 ;  Ratlibone  v.  Wirth,  150  N.  Y.  467  ; 
People  V.  Mosher,  163  N.  Y.  41 ;  People  v.  Tax,  174  N.  Y. 
431 ;  Dillon  on  Mun.  Corp.  §  9  ;  People  v.  Morton,  156  N.  Y. 
144;  People  v.  Ihirllmrt,  24  Mich.  44.)  The  pivot  on 
which  this  case  turns  is  the  question  of  eligibility  ;  if  defend- 
ant was  a  qualified  candidate  when  he  was  elected  by  the 
aldermen  on  December  19,  1907,  he  has  good  title  to  his 
office ;  otherwise  not.  {People  v.  Draper,  15  N.  Y.  532  ; 
People  V.  Alhertson^  55  N".  Y.  56 ;  Rathhone  v.  Wirtli, 
150  N.  T.  466 ;  People  v.  Tax,  174  X.  Y.  431 ;  People 
V.  PotUr,  47  N.  X.  380;  Barker  v.  People,  3  Cow. 
703 ;  People  ex  reL  Devery  v.  Coler,  173  N.  Y.  115 ; 
Speed  V.  City  of  Detroit,  98  Mich.  364.)  Defendant  was 
an  eligible  candidate  at  the  time  of  said  aldermanic  elec- 
tion to  the  office  he  now  holds  unless  he  was  disquali- 
fied by    the  governor's    act    of    removal   on   December  9, 
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UK) 7.  (People  v.  Board,  129  X.  Y.  309  ;  Minor  v.  Happer- 
eet,  21  Wall.  102  ;  Ili^'h  on  Ex.  Ijc^^.  §  643  ;  23  Am.  &  Eng. 
Eiicy.  of  Law,  028,  n.  2 ;  People  v.  Rtjder,  12  X.  X-  ^30 ;  Pe<h 
pie  V.  Perlef/j  80  X.  Y.  625.;  Removal  by  the  governor  did 
not  have  the  effect  of  disqualifying  defendant  and,  therefore, 
he  was  a  perfectly  eligible  candidate,  and  the  aide nnanic  elec- 
tion conferred  upon  him  a  perfect  title  to  his  office.  {People 
V.  Alhertson,  55  X.  Y.  56  ;  People  v.  Drape?*,  15  X.  Y.  561 ; 
Itathboiie  v.  Wlrth,  150  X.  Y.  467 ;  People  v.  Masher,  163 
X.  Y.  41;  Peoj?le  v.  Tax,  174  X.  Y.  431;  Dillon  on  Mun. 
Corp.  §  9 ;  Matter  of  Guden,  171  X.  Y.  529 ;  People  v. 
Unrlburt,  24  Mich.  103 ;  Barker  v.  People,  3  Cow.  6S6 ; 
People  ex  rel.  Devery  v.  CoUr,  173  X.  Y.  118 ;  Rex  v.  Rich- 
ardson,  1  Burr.  538  ;  People  v.  Dorthy,  20  App.  Div.  318.) 

• 
Edward  R.  O^Malley,  Attorney-General  {Ezra  P.  Pren- 
tice of  counsel),  for  respondent.  Public  office  involves  the 
ideas  of  tenure  and  duration  as  well  as  rights,  powere,  duties 
and  emoluments.  The  defendant  was  removed  from  the 
office  of  borough  president  for  the  remainder  of  the  term  for 
which  ho  had  been  elected.  {People  v.  Nostra nd,  46. X.  Y. 
375  ;  Matter  of  Oaths,  20  Johns.  492 ;  Matter  of  JIathawayy 
71  X.  Y.  23^;  IL  S\  v.  Ilartwell,  6  ^Y&M  385;  People  v. 
Duane,  12i  X.  Y.  307;  Mechem  on  Public  Officers,  §1; 
Thurston  v.  Clark,  107  Cal.  285;  JJ.  S.  v.  Germaine,  99 
U.  S.  508  ;  Hall  v.  Wisconsin,  103  U.  S.  5 ;  Aufmordt  v. 
lladden,  137  U.S.  310;  Wardlaw  v.  Mayor,  etc,  29 
J.  &  S.  174;  Olmst^ad  v.  Mayor,  etc,  10  J.  &  S.  481.) 
The  purpose  of  the  removal  section  of  the  charter  was  to 
remedy  tlie  public  evil  of  the  continuance  in  office  of  an 
unworthy  official.  The  court  should  construe  the  charter  so 
as  to  effectuate  the  legislative  purjx)se  and  obviate  the  evil 
which  was  the  occasion  of  the  enactmvnt  of  the  removal  sec- 
tion. The  charter  must,  therefore,  be  so  construed  as  to  hold 
the  attempted  appointment  of  the  defendant  to  fill  the  unex- 
pired term  from  which  he  had  been  removed  illegal,  null  and 
void.     {Sturgis  v.  Spqfo?'d,  45  X.  Y.  446;  People  ex  rel. 
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Mitchell  V.  Sturgesj  27  App.  Div.^  387 ;  Cons.  Laws,  cli.  47, 
§  38 ;  People  ex  rel.  Wood  v.  Lacomhe^  99  N.  Y.  43 ;  Mead 
V.  Stratton,  87  N.  Y.  493 ;  Matter  of  O'Neil,  91  N.  Y.  516 ; 
Tonnelle  v.  HaU,  4  N.  Y.  140;  Delajidd  v.  Brady ^  108 
N.  Y.  524;  Dihhle  v.  Hathaway ^  11  Hun,  571;  People  ex 
rel  T.  T.  St.  Ji.  P.  Co.  v.  Comrs.  of  Taxes,  95  N.  Y.  554 ; 
BuTch  V.  Newbury,  10  N.  Y.  374 ;  Oswego  Starch  Factory 
V.  DoUoway,  21  N.  Y.  449.)  If  the  charter  is  construed  to 
confqr  upon  the  raembere  of  the  board  of  aldermen  the  power 
to  appoint  the  defendant  to  fill  out  the  unexpired  portion  of 
the  term  from  wliich  he  has  been  removed  by  the  governor, 
the  constitutional  and  legislative  policy  of  this  state,  which 
confers  upon  localities  the  power  of  appointment  or  election 
of  local  oificere,  but  preserves  accountability  to  the  state  by 
conferring  upon  the  governor  the  power  to  remove,  will  be 
nullified.     (Const,  of  N.  Y.  art.  10,  §§  2,  7.) 

Nelson  S.  Spencer  for  committee  of  citizens. 

HisoooK,  J.  Section  382  of  the  charter  of  New  York 
(Chapter  466  of  the  Laws  of  1901)  by  its  own  terms  and  by 
reference  to  other  constitutional  and  statutory  provisions 
relating  to  removal  of  county  officers,  provided  for  the 
removal  of  the  defendant  by  the  governor  on  charges  after 
an  opportunity  to  be  heard  in  his  defense,  and  no  claim  is 
made  that  all  provisions  for  the  trial  and  protection  of  the 
defendant  were  not  observed  in  the  proceeding  wliich  resulted 
in  his  removal.  It  is,  however,  somewhat  argued  that  the 
provisions  purporting  to  confer  upon  the  governor  the  power 
of  removal  of  defendant  conflict  with  what  are  commonly 
known  as  the  Home  Rule  provisions  of  the  Constitution,  and 
are,  therefore,  invalid.  We  are  so  agreed  that  this  argument 
is  not  well  founded,  that  the  provisions  under  which  the  gov- 
ernor proceeded  are  constitutional  and  valid,  and  that  they  do 
not  violate  either  the  letter  or  the  spirit  of  those  provisions  which 
secure  and  guarantee  the  principles  of  local  self-government, 
that  it  does  not  seem  necessary  to  discuss  them. 

Assuming,  therefore,  that  the  removal  of  the  defendant  was 

16 
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entirely  valid,  I  shall  proceed  to  a  discussion  of  the  other 
questions  presented  for  our  consideration  and  which  relate  to 
the  validity  of  his  subsequent  appointment. 

This  appointment,  purported  to  be  made  by  virtue  of  a 
provision  in  the  same  section  of  the  charter  already  referred 
to  and  wliich  reads  :  "  Any  vacancy  in  the  office  of  president 
caused  by  removal  from  the  borough,  or  otherwise,  shall  be 
filled  for  the  unexpired  term  by  an  election  to  such  vacancy 
made  by  a  majority  vote  of  all  the  members  of  th^  board 
of  aldermen  then  in  office  representing  said  bOTough." 
Whether  that  is  material  or  not,  it  is  conceded  that  the  word 
"election"  in  this  provision  is  equivalent  to  the  word 
"  appointment."  The  People  insist  in  support  of  this  action 
that  the  removal  of  the  defendant  deprived  him  of  his  office 
for  its  entire  term  and  that  lie  could  not  be  appointed  to  the 
vacancy  for  the  unexpired  term  under  the  provisions  just 
quoted.  The  appellant,  on  the  other  hand,  insists  that  such 
was  not  the  case  and  that  by  such  removal  neither  the  board 
of  aldermen  was  barred  from  appointing  him  nor  he  dis- 
qualified from  accepting  such  appointment. 

It  occurs  to  the  mind  at  once  that  if  the  appellant's 
theory  is  correct  and  the  board  of  aldermen  was  authorized 
to  appoint  him  to  the  vacancy  just  caused  by  his  removal,  the 
legislature  has  solemnly  enacted  a  statute  authorizing  con- 
spicuously inconsistent  acts  and  absurd  results.  It  has  author- 
ized the  governor  to  try  and  remove  a  public  official  as 
unworthy  to  hold  office  and  the  board  of  aldermen  to  select 
liim  fortliwith  as  a  proper  person  to  fill  the  resulting  vacancy. 
It  has  provided  that  the  action  of  one  branch  of  the  govern- 
ment forthwith  may  be  nullified  by  that  of  another ;  that  a 
public  official  who  has  been  punished  for  inefficiency  and 
maladministration  of  his  office  may  be  reimbursed  for  his  loss 
by  appointment  to  the  very  office  of  which  lie  has  been 
deprived  and  that  the  public  service,  supposed  to  be  safe- 
guarded and  benefited  by  his  removal,  may  be  demoralized 
by  his  immediate  reinstatement.-  In  effect  it  has  repealed  the 
provision  in  the  charter  providing  for  removal  of  officials  for 
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cause  by  anotlier  provision  in  the  self-same  section  authorizing 
the  reappointment  of  tlie  man  who  had  just  been  dismissed. 

Sucli  results  would  so  offend  against  the  principles  of  an 
orderly  and  efficient  administration  of  govermnent  as  well  as 
those  of  ordinary  common  sense  that  no  one  would  be  likely 
to  defend  them  as  a  product  of  wise  legislation.  But  it  was 
urged  by  the  learned  counsel  for  the  appellant  on  the  argu- 
ment that  neither  his  client  nor  the  courts  are  responsible  for 
ill-considered  legislation  and  that  unwise  legislative  enact- 
ments do  not  justify  unauthorized  judicial  amendments.  If 
tlie  legislature  has  actually  ordained  that  such  results  as  these 
should  be  permitted,  their  action  is  final.  But  the  principle  is 
equally  true  that  the  obligation  rests  on  the  courts  to  assume 
that  legislation  was  not  intended  to  beget  absurdities  and  to 
exhaust  the  limit  of  legitimate  construction  before  affixing  to 
it  any  such  consequences.  The  principles  ordinarily  govern- 
ing the  interpretation  of  statutes  command  us  to  favor  a  con- 
struction wliich  is  most  agreeable  to  reason  and  justice,  to 
consider  the  entire  statute  and  to  give  effect  to  every  clause 
and  part  thereof,  thus  securing  a  consistent  and  harmonious 
whole,  and  to  avoid  a  construction  which  would  leave  any  pro- 
vision of  the  statute  without  effect,  or  which  would  result  in 
a  virtual  repeal  by  implication  of  one  provision  by  another. 
It  is,  however,  urged  that  such  familiar  rules  are  not  here 
applicable;  that  if  the  statute  is  so  construed  as  to  prohibit 
the  appointment  of  appellant,  it  must  he  because  there  is  read 
into  it  by  implication  a  disqualification  after  removal  to  hold 
office,  and  that  such  disqualification  is  in  the  nature  of  a  fine, 
forfeiture  or  penalty  and  not  to  be  readily  implied.  This 
consideration  does  not  aj)pear  to  be  necessarily  involved. 

The  decision  of  this  case,  it  w^ould  seem,  may  be  rested  on 
the  construction  of  the  clause  giving  power  to  the  hoard  of 
aldermen  to  fill  the  vacancy  caused  by  appellant's  removal, 
rather  than  on  any  implication  in  the  one  authorizing  removal, 
and  if  this  is  so,  there  will  not  be  involved  primarily  and  prop- 
erly any  question  of  appellant's  disqualification  for  or  forfeiture 
of  the  right  of  appointment  to  the  vacancy.     The  question  will 
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simply  be  one  of  the  extent  of  and  limitations  upon  the  power  of 
appointment  which  the  legislature  intended  to  confer,  and  will 
be  subject  to  the  ordinary  rules  of  statutory  construction. 
Those  rules,  as  has  been  pointed  out,  require  us  to  consider  the 
entire  scope  and  purpose  of  the  statute,  and  to  consider  one  pro- 
vision in  connection  with  the  others.  When  we  do  this,  we  are 
not  justified  in  believing  that  the  legislature  in  providing  for 
filling  a  vacancy  overlooked  or  disregarded  the  proceedings  just 
authorized  which  might  lead  to  such  vacancy,  or  that  it  intended 
to  permit  that  to  be  undone  under  one  clause  which  had  just 
been  accomplished  under  another  one,  or  that  it  intended  to 
clothe  an  appointing  board  with  the  power  to  fill  an  office  with 
an  appointee  who  had  just  been  ousted  therefrom  because 
adjudged  to  be  an  improper  person  to  hold  it.  On  the  con- 
trary, it  is  not  only  reasonable,  but  legally  justifiable  to  believe 
that  in  enacting  the  later  provision  the  legislature  had  clearly 
in  mind  the  earlier  one,  and  that  in  giving  the  power  of 
appointment  it  intended  to  authorize  the  appointment  of 
proper  persons  and  did  not  intend  to  include  the  power  to 
select  a  person  just  found  to  be  otherwise.  This  exception 
or  limitation  is  to  be  understood. 

If  the  proprietor  of  a  business  organization  should  direct 
one  foreman  to  investigate  the  conduct  of  a  workman  and 
discharge  him  if  found  dishonest  or  incompetent,  and  should 
at  the  same  time  authorize  another  foreman  to  hire  some  one 
to  fill  the  vacancy  thus  arising,  I  suppose  this  latter  authority 
would  always  and  reasonably  be  construed  as  permitting  the 
employment  of  some  new  competent  man  and  never  as  meaning 
the  immediate  reinstatement  of  one  just  dismissed  for  cause. 

But  if  we  consider  this  case  from  the  standpoint  chosen  by 
appellant  and  assume  that  its  decision  is  dependent  on  the  con- 
struction of  the  removal  clause  and  that  in  order  to  succeed  the 
I^eople  must  maintain  the  proposition  that  appellant's  removal 
deprived  him  of  his  office  for  its  entire  term  and,  therefore, 
of  the  right  to  be  appointed  to  the  vacancy  although  such  result 
was  not  specifically  expressed,  I  see  no  reason  to  shrink  from 
this  test  or  to  be  doubtful  of  the  end  to  which  it  will  lead. 
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Doubtless  we  might  saj,  as  is  so  earnestly  urged  by  counsel, 
that  the  strict  letter  of  the  statute  would  be  satisfied  by  a 
removal  which  ousted  appellant  from  liis  office  for  a  day  or  an 
hour  until  some  appointing  power  could  reinstate  him.  But 
if  we  consider  the  general  scope  and  purpose  of  this  statute 
we  shall  be  led  to  the  conclusion  that  the  legislature  must 
have  contemplated  and  intended  more  than  this  and  that  the 
language  which  it  employed  is  susceptible  of  a  construction 
which  will  carry  out  its  purpose.  The  removal  which  is 
authorized  in  such  a  case  as  this  can  only  be  made  after  the 
incumbent  has  been  heard  in  his  own  defense  upon  charges 
which  challenge  his  official  conduct  and  qualifications  for 
office  and  has  been  found  guilty.  The  punishment  of  removal 
from  office  is  inflicted  because  he  has  been  found  to  have 
committed  acts  indicating  an  unfitness  to  hold  it.  We  have 
what  is  equivalent  to  a  finding  that  sufficient  cause  exists  why 
the  incumbent  should  not  be  allowed  to  continue  in  his  office 
and  a  judgment  that,  therefore,  he  be  deprived  of  it.  It  is 
true  that  the  proceeding  in  which  this  occurs  is  an  executive 
rather  than  a  judicial  one.  Still  it  is  subject  to  certain  funda- 
mental rules  of  law,  and  the  conceded  facts  in  this  case 
illustrate  how  analogous  it  may  be  in  its  essential  features  to 
a  trial  before  a  judicial  tribunal. 

It  is  of  course  plain  that  the  legislature  intended  that  the 
proceeding  should  be  a  serious  one  and  an  effective  method 
of  getting  rid  of  unfit  public  officials.  It  is  equally  clear  and 
will  doubless  be  so  conceded  in  anything  which  may  be  said 
or  written  on  the  other  side  of  this  question,  that  this  purpose 
will  be  frustrated  and  the  administration  of  the  law  turned 
into  a  farce  if  under  it  an  official  may  be  immediately  reap- 
pointed and  a  removal  turned  into  a  mere  temporary  suspension. 
In  order  to  avoid  such  a  result  and  keeping  in  mind  the  pur- 
pose of  the  statute  we  are  justified,  in  my  judgment,  in  constru- 
ing the  removal  for  which  it  provides  as  meaning  a  permanent 
and  lasting  ouster  for  the  entire  remaining  term  of  the  incum- 
bent from  the  office  which  he  has  been  filling  and  whose  obliga- 
tions he  has  been  found  unable  or  unwilling  to  discharge.     As 
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was  well  said  by  Mr.  Justice  Scott  at  the  Appellate  Division, 
an  office  implies  "  much  more  than  the  right  to  physically 
occupy  a  specified  room,  to  exercise  certain  power  and  to 
receive  a  prescribed  emolument."  So  far  as  its  beneficial  aspect 
was  concerned,  appellant's  office  consisted  of  the  right  to 
enjoy  certain  powers,  privileges,  honors  and  emoluments  for  a 
given  term,  and  when  the  statute  prescribed  that  he  should  bo 
removed  it  may  be  construed  to  mean  that  he  should  be 
removed  from  and  deprived  of  all  that  which  thus  made  up 
his  office,  namely,  the  right  to  enjoy  these  things  for  and  dur- 
ing the  entire  term  for  which  he  had  originally  been  selected. 
It  is  of  course  true,  as  is  argued  by  counsel,  that  we  do  not 
speak  of  removing  an  official  from  his  "  term  "  of  office.  But 
the  right  to  enjoy  for  a  certain  period  the  privileges  and  prof- 
its of  a  given  position  is  an  important  element  of  an  office  in 
its  complete  conception,  and  a  removal  from  the  office  under 
the  conditions  here  present  may  fairly  mean  a  dismissal  for 
that  period  from  those  rights  and  privileges. 

If  it  should  be  assumed,  as  argued  by  appellant,  that  this 
construction,  because  it  will  debar  him  from  appointment  to 
the  vacancy  for  the  unexpired  balance  of  his  term,  amounts  to 
reading  into  the  statute  a  disqualification  for  appointment 
which  is  not  expressly  written  there,  and,  therefore,  must  be 
subjected  to  the  rules  of  construction  applicable  to  quasi  penal 
statutes,  this  test  will  be  survived. 

While  statutes  of  the  character  desitrnated  are  to  be  con- 
strued  with  strictness  in  favor  of  a  defendant,  still  they  are 
subject  to  rules  of  construction  which  are  reasonable  under  the 
surrounding  circumstances,  and  they  are  not  wholly  exempt 
from  the  application  of  the  principle  that  the  means  may  be 
fashioned  somewhat  to  the  end  and  that  the  letter  is  to  be  read 
somewhat  in  the  light  of  the  purpose  to  be  accomplished. 

In  Bolks  V.  Outing  ConijHiny  (175  U.  S.  2C5)  it  was  said  : 
"  The  statute,  then,  being  penal,  must  be  construed  with  such 
strictness  as  to  carefullv  safeguard  the  rii^hts  of  the  defend- 
ant  and  at  the  same  time  preserve  the  obvious  intention  of 
the  legislature.     If  the  language  be  plain,  it  will  be  construed 
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as  it  reads,  and  tlio  words  of  the  statute  given  their  full  mean- 
ing ;  if  ambiguous,  the  court  will  lean  more  strongly  in  favor 
of  the  defendant  than  it  would  if  the  statute  were  remedial. 
In  both  cases  it  will  endeavor  to  effect  substantial  justice." 

In  U,  8.  V.  Lacker  (131  U.  S.  621)  in  construing  a  criminal 
statute  the  court  said  :  "  But  though  penal  laws  are  to  be  con- 
strued strictly,  yet  the  intention  of  the  legislature  must  govern 
in  the  construction  of  penal  as  well  as  other  statutes,  and  they 
are  not  to  be  construed  so  strictly  as  to  defeat  the  obvious 
intention  of  the  legislature.  *  *  *  'It  appears  to  me,' 
said  Mr.  Justice  Stoky,  in  United  States  v.  Witifi,  3  Sumner, 
209,  211,'  that  the  proper  course,  in  all  these  cases,  is  to  search 
out  and  follow  the  true  intent  of  the  legislature,  and  to  adopt 
that  sense  of  the  words  which  harmonizes  best  with  the  con- 
text, and  promotes  in  the  fullest  manner  the  apparent  policy 
and  objects  of  the  legislature.'  " 

It  is  said  by  Mr.  Sedgwick  in  his  work  on  Statutory  and 
Constitutional  Law  (2nd  ed.  282) ;  "  The  rule  that  statutes  of 
this  class  are  to  be  construed  strictly,  is  far  from  being  a  rigid 
or  unbending  one ;  or  rather,  it  has  in  modern  times  been  so 
modified  and  explained  away,  as  to  "mean  little  more  than 
that  penal  provisions,  like  all  others,  are  to  be  fairly  construed 
according  to  the  legislative  intent  as  expressed  in  the  enact- 
ment; the  courts  refusing  on  the  one  hand  to  extend  the 
punishment  to  cases  which  are  not  clearly  embraced  in  them, 
and  on  the  other,  equally  refusing  by  any  mere  verbal  nicety, 
forced  construction,  or  equitable  interpretation,  to  exonerate 
parties  plainly  within  tlieir  scope." 

The  forfeiture  of  rights  otherwise  existing  will  sometimes 
be  inferred  from  penal  statutes  which  do  not  expressly  pre- 
scribe such  results.  Thus  in  Griffith  v.  Wells  (3  Denio,  226) 
it  was  held  that  where  a  statute  imposes  a  penalty  for  doing 
an  act,  such  act  is  unlawful,  although  not  in  terms  prohibited 
or  declared  to  be  illegal,  and  a  right  of  action  to  recover  for 
liquors  was  denied  because  the  plaintiff  had  sold  them  in  vio- 
lation of  a  statute  which  only  inflicted  a  penalty  upon  one 
selling  liquors  without  a  license,  and  did  not  in  terms  prohibit 
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said  sale.  It  was  held  to  be  a  fair  inference  that  when  a  stat- 
ute imposed  a  penalty  for  the  performance  of  a  certain  act  it 
intended  to  make  such  act  illegal. 

Some  aid  in  the  consideration  of  this  subject  may  be 
derived  from  an  examination  of  the  general  statute  relating 
to  vacancies  in  public  offices. 

Section  20  of  the  Public  Officera  Law  (L.  1892,  ch.  681,  as 
amended)  in  force  when  appellant  was  removed,  provides : 
"  Every  office  shall  be  vacant  upon  the  happening  of  either 
of  the  following  events  before  the  expiration  of  the  term 
thereof :  *  *  *  3.  His  (the  incumbent's)  removal  from 
office.  *  *  *  5-  His  conviction  of  a  felony,  or  a  crime 
involving  a  violation  of  his  oath  of  office." 

Thus  the  conviction  of  certain  crimes  and  a  removal  from 
office  have  precisely  the  same  eflEect  on  an  official's  incumbency 
of  office.  Either  event  ousts  him  and  makes  the  office  vacant. 
There  is  no  express  provision  in  either  case  that  his  ouster  shaL 
be  for  the  entire  term  and  tliat  he  may  not  be  immediately 
appointed  to  till  the  vacancy  caused  thereby.  If  he  can  be 
appointed  to  till  the  vacancy  in  one  case,  he  may  bo  in  the  other. 

Section  117  of  the  Penal  Code  provides  that  the  willful 
omission  by  a  public  officer  to  perform  any  duty  of  his  office 
shall  be  a  misdemeanor  and,  therefore,  a  conviction  of  such 
an  oflfense  would  be  a  "conviction  of  *  *  *  a  crime 
involving  a  violation  of  his  oath  of  office,"  and  cause  a 
vacancy.  A  misdemeanor  is  not  punishable  by  imprison- 
ment in  state's  prison  and,  therefore,  within  section  707  of 
the  Penal  Code,  such  conviction  would  not  forfeit  "  all  pub- 
lic offices,  and  suspends,  during  the  term  of  the  sentence,  all 
the  civil  rights,  and  all  private  trusts  "  of  the  person  sen- 
tenced. In  other  words,  so  far  as  these  provisions  are  con- 
cerned, a  person  convicted  of  a  misdemeanor  would  not  suffer 
a  general  disqualitication  to  hold  public  office,  and  his  right 
to  be  appointed  to  the  vacancy  caused  by  his  conviction  would 
depend  upon  the  construction  of  the  statute  declaring  the 
vacancy.  Is  it  possible  that  when  the  statute  provides  that 
conviction  of  a  crime  involving  violation  of  oath  of  office 
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shall  be  regarded  as  so  seriously  impairing  an  incumbent's 
competency  and  usefulness  that  ipso  facto  it  shall  oust  hira 
from  oflSce,  it  still  intends  that  this  effect  and  ouster  may  be 
temporary  and  that  the  individual  may  immediately  be 
appointed  and  restored  to  the  very  vacancy  which  has  been 
so  promptly  and  imperatively  created  even  though  he  may 
still  be  subject  to  imprisonment  on  the  conviction  which  has 
operated  to  disqualify  and  oust  him  ?  It  is  not  a  sufficient 
answer  to  this  possibility  to  say  that  it  would  never  occur 
and  that  no  appointing  power  would  ever  have  the  temerity 
to  make  such  an  appointment.  The  test  of  the  meaning  and 
purpose  of  a  statute  is  what  may  be  rather  than  what  prob- 
ably will  be  done  under  it.  And  as  has  been  suggested  under 
the  statute  there  is  and  ought  to  be  no  distinction  between 
such  a  criminal  conviction  and  a  removal  for  cause  by  the 
governor  in  depriving  an  incumbent  of  his  office  and  creating 
a  vacancy.  If  one  may  be  turned  into  a  mere  temporary 
suspension  the  other  may. 

Brief  attention  next  must  be  given  to  some  arguments  in 
behalf  of  appellant  based  on  facts  and  reasons  which  are 
believed  to  be  at  least  indirectly  opposed  to  the  foregoing 
views. 

Our  attention  is  called  to  various  cases  in  which  the  legis- 
lature has  affixed  as  a  consequence  to  conviction  for  certain 
crimes  a  disqualification  to  hold  office,  and  to  the  provisions 
regulating  the  nature  of  the  judgment  on  impeachment  of  a 
public  officer  and  which  provide  that  the  defendant  either 
may  be  simply  removed  from  office  or  may  be  removed  from 
office  and  disqualified  to  hold  and  enjoy  a  particular  office  or 
class  of  offices  or  any  office  of  profit,  trust  or  honor,  and 
because  of  these  provisions  of  or  for  express  disqualification  it 
is  argued  tliat  no  disqualification  can  have  been  intended  in 
the  absence  of  expi'ess  provision  and  that  certainly  a  more 
serious  consequence  should  not  be  attached  to  the  proceed- 
ings under  review  than  to  those  of  impeachment  where  dis- 
qualification must  be  expressly  provided  for.  Independent 
of  any.  other  reply  to  this  argument,  the  complete  answer  is 
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that  the  disqualification  provided  for  in  the  instances  cited  is 
a  general  disqnalification  either  to  hold  any  office  or  some 
particular  office,  and  nobody  argues  that  such  general  dis- 
qualification would  flow  from  the  removal  of  the  defendant 
in  this  case.  The  proposition  here  is  that  the  defendant  by 
his  removal  has  been  deprived  of  a  particular  office  for  the 
particular  term  for  which  he  had  been  selected  and  within 
which  he  was  removed.  If  after  an  impeachment  proceeding 
where  the  judgment  was  simply  of  removal  without  general 
disqualitication  tlie  question  should  arise  whether  the  official 
might  be  immediately  appointed  to  till  the  vacancy  caused  by 
his  impeachment,  a  question  somewhat  analagous  to  the  pres- 
ent one  would  i)e  presented.  It  is  not  overlooked  tliat  in  the 
impeachment  trial  of  Judge  Barnard,  Judge  Allen  of  the 
Court  of  Appeals,  sitting  as  a  member  of  the  impeachment 
court,  in  urging  that  a  judgment  of  mere  removal  would  be 
entirely  inadequate,  did  seek  to  enforce  the  argument  of 
inadequacy  by  saying  that  under  such  judgment  alone  the 
defendant  might  be  appointed  to  till  the  vacancy.  That 
statement,  however,  made  as  a  matter  of  argument  against  a 
certain  form  of  procedure,  is  not  to  be  regarded  as  a  controlling 
authority  upon  the  question  now  before  us. 

It  is  true  that  it  is  urged  that  if  defendant's  removal  is  to 
be  construed  as  having  the  eflEect  of  barring  him  from  appoint- 
ment to  the  vacancy,  it  must  he  regarded  as  having  effected  a 
general  disqualitication  to  hold  any  office.  That  argument 
does  not  require  serious  attention.  The  defendant  was  tried 
on  charges  aflEecting  liis  administration  of  a  certain  office  dur- 
ing a  certain  term,  and  as  a  punishment  he  was  removed  from 
that  office.  Because  such  removal  barred  him  from  immedi- 
ate appointment  to  till  the  vacancy  for  tlie  unexpired  term,  it 
ought  not  to  be  seriously  claimed  that  it  disqualified  him  to 
take  some  other  office  or  to  be  elected  to  a  new  term  of  the 
same  office,  neither  of  which  were  in  any  way  involved  in  his 
trial  and  from  neitlier  of  which  he  was  removed. 

But  lastly  it  is  said  that  if  the  vacancy  caused  by  defend- 
ant's removal  were  to  be  tilled  by  an  election  by  the  people, 
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the  latter  would  have  the  right  to  elect  defendant  not- 
withstanding his  removal,  and  that  no  distinction  can  be  drawn 
between  the  power  of  the  people  to  fill  the  vacancy  by  elec- 
tion and  that  of  the  board  of  aldermen  to  fill  it  by  appoint- 
ment. While  pei*sonally  I  am  not  prepared  to  assent  to  the 
proposition  that  if  the  power  of  filling  the  vacancy  caused  by 
appellant's  removal  had  been  conferred  upon  the  voters  of  a 
limited  district  to  be  exercised  by  election,  they  would  have 
had  any  greater  power  or  discretion  than  the  board  of  alder- 
men, it  is  sufficient  to  say  for  the  present  that  that  question  is 
not  here  and  it  is  not  necessary  to  pass  on  it. 

There  is  little  chance  that  the  principles  actually  involved  in 
our  decision  will  ever  practically  embarrass  the  right  of  selection 
by  the  people  of  whomsoever  they  desire,  including  the  removed 
official.  In  nearly  all  of  the  cases  which  might  arise,  the  power 
of  temporarily  filling  the  vacancy  is  conferred  upon  some 
appointing  power  and  then  the  people  elect  for  a  full,  complete 
term  which  could  not  be  regarded  as  part  of  the  unexpired  term 
of  office  from  which  the  official  had  been  removed,  but  rather 
as  a  new  term  and  for  the  election  to  which  full  term  he  would 
not  be  ineligible  because  of  anything  siiid  here.  Thus  in  the 
case  of  a  removal  of  a  sheriff  as  of  other  county  officials  the 
vacancy  would  be  filled  by  temporary  appointment  and  then  an 
election  would  be  held  for  a  full  entire  term.  While  the  elec- 
tion would  be  primarily  occasioned  by  a  vacancy  arising  from 
removal,  the  election  could  not  be  regarded  as  held  for  the 
purpose  of  filling  a  vacancy,  but  rather  as  held  for  the  pur- 
pose of  filling  another  term  and,  therefore,  under  the  views 
hereinbefore  set  forth,  while  the  official  who  had  been  removed 
would  be  prevented  from  taking  the  appointment  to  fill  the 
vacancy  in  part  of  his  original  term,  he  would  not  be  dis- 
qualified from  accepting  an  election  for  what  was  treated  as 
a  new  term.  I  fail  to  see  any  argument  against  this  principle 
in  the  fact  that  the  new  term  created  by  the  Constitution 
might  commence  within  the  period  covered  by  the  original 
term  from  which  an  incumbent  has  been  reuioved.  That  is 
a  mere  matter  of  constitutional  or  statutory  provision. 
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The  authorities  upon  this  subject  are  not  numerous.  It  is 
natural  that  they  should  not  be.  It  would  seldom  happen 
that  a  person  duly  removed  from  office  for  cause  after  a  hear- 
ing would  attempt  to  intrude  himself  into  the  vacancy  caused 
by  his  own  conviction  of  wrongdoing  in  that  office,  or  tliat 
an  appointing  power  would  permit  occasion  for  legal  contro- 
versy by  appointing  such  person.  The  preponderance  of 
whatever  authority  there  is,  is  decidedly  in  favor  of  the  con- 
clusions which  thus  far  have  prevailed  in  this  case. 

The  action  of  State  of  Minnesota  v.  Dart  (57  Minn.  261) 
dealt  with  a  case  where  a  county  treasurer  had  been  removed 
from  office  for  malfeasance.  Pending  his  suspension  under 
charges  and  his  final  removal  he  resigned  and  thereafter  and 
before  his  removal  he  had  been  appointed  by  the  board  of 
county  commissioners  to  the  vacancy  caused  by  his  resignation. 
The  court  held  that  his  eligibility  for  the  office  during  the 
remainder  of  the  term  for  which  he  had  originally  been 
elected  was  involved  in  the  removal  proceedings  and  that 
having  been  removed  on  charges  he  was  rendered  ineligible 
for  appointment  to  the  vacancy,  and  tliat  he  could  not  avoid 
this  result  by  a  voluntary  resignation  pending  his  trial. 

In  State  of  Kansas  ex  rel,  Coleman  v.  Rose  (74  Kan.  2G2) 
it  was  held  that  where  a  mayor  had  been  removed  from  his 
office  on  conviction  of  official  misconduct  he  could  not  be 
re-elected  to  fill  the  vacancy  caused  by  such  removal.  It  is 
true  that  in  this  case  the  judgment  removing  him  expressly 
ousted  him  for  the  entire  original  term,  but  the  court  in  mak- 
ing its  decision  affirmed  the  proposition  that  this  provision  for 
removal  for  the  entire  term  was  not  essential  to  its  decision  ; 
that  the  removal  under  the  circumstances  without  such  special 
provision  operated  to  deprive  him  of  his  office  for  the  entire 
term  during  which  he  was  removed. 

The  cases  of  State  of  Iowa  v.  Welsh  (109  Iowa,  19)  and 
Matter  of  Advisorij  Opinion  (31  Fla.  1)  are  also  cited  as 
sustaining  the  People's  position,  and  it  is  true  that  the 
opinion  at  least  in  the  latter  case  does  have  that  effect. 

In  the  case  of  State  ex  rel,  Tyrrell  v.  Jersey   City  (25 
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N.  J.  L.  536)  the  court  had  before  it  the  consideration  of 
a  motion  for  a  writ  of  peremptory  mandamus  directed  to 
the  common  council  of  Jei-sey  City  commanding  it  to  admit 
one  Tyrrell  as  a  member  of  said  council.  He  had  form- 
erly beeji  a  member,  had  been  expelled  on  charges  of  bribery 
and  then  had  been  re-elected.  The  court  wrote  to  the  effect 
that  the  sentence  of  expulsion  did  not  disqualify  liim  from 
being  re-elected  to  the  same  office  and  also  that  having  been 
re-elected  he  could  not  be  expelled  for  the  same  offense. 
In  Mattel*  of  Guden  (71  App.  Div.  423)  it  was  said  of  this 
decision  that  it  "is  merely  an  authority  to  the  effect  that  the 
common  council  of  Jersey  City  had  no  power  to  expel  a 
meml>er  for  acts  committed  previous  to  his  election,  the  ques- 
tion being  whether  such  officer  having  been  expelled  from  the 
council  once,  upon  conviction  of  official  corruption,  and  hav- 
ing been  re-elected,  could  again  be  expelled  for  the  same 
identical  offense."  Aside  from  this  summary  of  what  this 
case  might  be  regarded  as  holding,  it  is  subject  to  such  con- 
siderations as  may  be  applicable  to  an  election  by  the  people 
of  an  official  who  had  been  expelled  from  a  legislative  body 
as  distinguished  from  an  appointment. 

I  find  nothing  decided  by  tlie  court  and  nothing  written  by 
Judge  Cl'llen  in  People  ex  rel.  Devery  v.  Coler  (173  N.  Y.  103, 
112),  urged  upon  our  attention,  which  conflicts  with  the  conclu- 
sions which  have  been  reached.  That  case  considered  a  statu- 
tory provision  that  the  police  commissioner  of  the  city  of  New 
York  "  may,  whenever  in  the  judgment  of  the  mayor  of  said  city 
or  the  governor  the  public  interests  shall  so  require,  be  removed 
from  office  by  either,  and  shall  be  ineligible  for  reappointment 
thereto."  Judge  Cullen  was  of  the  opinion  that  the  pro- 
vision rendering  any  incumbent  who  might  be  removed  from 
the  office  of  police  commissioner  ineligible  for  reappointment 
was  unconstitutional,  and  this  view  was  entertained  because 
such  disqualification  was  "  of  the  most  arbitrary  character," 
since  the  incumbent  might  be  removed  without  those  charges 
or  that  hearing  which  are  required  in  the  present  case,  and  for 
that  reason  a  removal  did  not  involve  any  reflection  on  the 
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official  or  personal  character  of  the  officer  removed.  There  is 
no  difficulty  in  seeing  the  substantial  distinction  between  that 
case  and  this. 

Passing  beyond  the  decisions  of  courts,  the  attempt  has 
been  made  to  sustain  the  views  urged  in  behalf  of  appellant 
by  reference  to  the  action  of  legislative  bodies  in  passing  on 
the  cases  of  those  who  liad  been  re-elected  to  fill  vacancies 
caused  by  their  expulsion  and  much  importance  has  been 
given  to  tlie  action  of  the  English  House  of  Commons  in  the 
Wilkes  case.  Wilkes  was  expelled  for  an  offense  of  a  politi- 
cal nature  —  a  seditious  libel  —  which  does  not  appear  to  have 
been  committed  in  any  official  capacity  or  to  have  involved 
personal  turpitude  or  misfeasance  in  office,  the  House  of  Com- 
mons exercising  a  very  broad  power  to  expel  for  any  cause 
which  in  its  judgment  unfits  a  member  for  parliamentary 
duties.  (Story  on  Const.  §  838.)  It  was  at  first  determined 
by  the  House  of  Commons  that  this  expulsion  rendered  Wilkes 
ineligible  for  election  to  fill  the  vacancy  caused  by  his  expul- 
sion, but  this  action  was  subsequently  rescinded.  If  neces- 
sary, it  would  seem  that  a  substantial  distinction  might  be 
drawn  in  resulting  etiects  between  a  case  of  expulsion  by  a 
legislative  body  exercising  very  comprehensive  jurisdiction 
over  its  own  membersliip  for  political  or  other  reasons  not 
amounting  to  betrayal  of  official  duties  and  where  there  may 
be  no  hearing  and  a  case  where  the  removal  is  based  solely  on 
official  misfeasance  and  only  occurs  after  a  hearing.  But  it  is 
unnecessary  to  consider  this  here  for  the  legislative  doctrine 
and  practice  adopted  by  the  House  of  Commons  in  the  Wilkes 
case  if  considered  applicable  to  a  case  of  expulsion  for  official 
misfeasance  has  been  fairly  rejected  by  our  national  House  of 
Representatives  upon  facts  whicli  make  the  latter's  action  a 
basis  of  very  pertinent  argument  here. 

In  1870  expnlsion  ])roceedings  were  institnted  against  one 
Whittemore  for  alleged  sale  of  appointments  to  the  naval  and 
military  academies.  Pending  such  proceedings  the  accused 
resigned  from  his  office,  and  he  was  then  at  a  special  election 
chosen  to  fill  the  vacancy  caused  by  such  resignation.     When 
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the  credentials  of  siicli  election  were  laid  before  the  house  a 
resolution  was  duly  adopted,  "  That  the  House  of  Represen- 
tatives decline  to  allow  said  Whittemore  to  be  sworn  as  a 
Eepresentative  *  *  *  and  direct  that  his  credentials  be 
returned  to  him."  Accompanying  this  resolution  was  a  pre- 
amble reciting  the  facts  of  the  proceedings  of  expulsion 
against  Whittemore  and  the  fact  that  he  had  escaped  expul- 
sion by  resigning.  It  was  thus  determined, ^>^^,  that  a  mem- 
ber might  not  escape  the  effect  of  expulsion  proceedings  by 
resigning,  and,  second^  that  a  member  thus  proceeded  against 
for  official  misfeasance  was  not  eligible  for  election  to  fill  the 
vacancy  caused  by  his  resignation  to  escaj^e  expulsion.  On 
the  other  side  of  the  case  attention  will  be  called  to  the 
remarks  of  General  Logan  in  supporting  this  action  and 
resolution  as  breaking  its  force  in  this  connection.  lie  said 
that  "  he  did  not  presume  that  the  Constitution  contemplated 
expulsion  for  any  mere  political  reasons,  or  for  anything 
except  a  violation  of  the  rules  of  the  Ilouse  or  an  infraction 
of  some  existing  law.  He  assumed  that  where  the  House 
had  the  right  to  expel  for  violation  of  its  rules  or  of  some 
existing  law  it  had  the  same  power  to  exclude  a  person  from 
its  body.  *  *  *  It  was  right  to  exclude  a  man  from  the 
Ilouse  for  crime.  It  was  this  feature  of  crime  which  distin- 
guished this  case  from  those  of  Messrs.  Giddings,  of  Ohio,  and 
Brooks  and  Keitt,  of  Soutli  Carolina,  who  after  receiving  the 
censure  of  the  Ilouse,  had  resigned  their  seats,  and  after 
re-election  had  been  admitted  to  the  Ilouse.  The  case  of  Mr. 
Matteson,  of  New  York,  who  had  been  censured,  was  also 
different,  because  he  liad  returned  to  a  Congress  succeeding 
that  in  which  he  had  been  censured,  and  which  had  no  juris- 
diction of  the  offense  committed  against  its  predecessor." 

There  is  nothing  in  these  remarks  which  does  or  can  alter 
the  fundamental  facts  directly  involved  in  the  action  of  the 
House  of  Representatives.  These  were  that  Whittemore  had 
been  guilty  of  official  misconduct ;  that  proceedings  were  insti- 
tuted for  his  expulsion  and  which  he  escaped  only  by  resigning ; 
that  it  was  held  that  he  could  not  escape  the  consequences  of  his 
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miscondnct  bj  so  doing,  and  that  his  misconduct  rendered  him 
ineligible  for  election  to  the  vacancy  for  the  balance  of  the 
term  caused  by  his  resignation  to  escape  such  expulsion. 
Certainly  it  must  follow  that  if  the  expulsion  proceedings 
had  proceeded  to  their  termination  and  the  member  had  been 
removed  from  office  for  his  misconduct  he  would  have  been 
held  to  be  ineligible  to  fill  the  vacancy. 

It  is  especially  significant,  as  destroying  the  authority  of 
the  Wilkes  case  as  an  authority  in  legislative  practice  in  this 
country,  that  it  was  cited  in  debate  as  an  authority  against 
the  action  then  being  taken,  and  its  doctrine  rejected-  (Hinds' 
Precedents  of  the  House  of  Kepresentatives,  vol.  1,  p.  487 ; 
vol.  2,  p.  830,  etc.)  And  in  the  debate  full  recognition  was 
taken  of  the  distinction  between  the  Whittemore  case  and  cases 
where  members  resigning  after  mere  censure  for  causes  politi- 
cal and  not  involving  misfeasance  had  been  re-elected,  and  also 
cases  where  the  re-election  had  been  to  a  Congress  succeeding 
the  one  at  which  the  member  had  been  punished.  In  view  of 
this  action  by  one  branch  of  our  highest  legislative  body, 
statements  and  opinions  which  have  been  cited  of  various 
constitutional  and  historical  writers  based  on  the  doctrine  of 
the  Wilkes  case  seem  to  lose  their  value  as  authorities  in  this 
country. 

The  order  should  be  affirmed,  with  costs,  and  question 
certified  answered  in  the  affirmative. 

Edward  T.  Babtlett,  J.  I  concur  in  the  opinion  of 
Judge  HisoocK. 

This  case  on  the  conceded  facts  presents  a  single  question 
of  law,  viz. :  Can  tlie  defendant,  John  F.  Ahearn,  who  was 
duly  elected  borough  president  of  the  borough  of  Manhattan 
by  the  electors  of  said  borough  for  the  term  of  four  years, 
and  duly  removed  from  that  office  by  the  governor  of  the 
state,  be  reappointed  by  the  board  of  aldermen  of  the  city  of 
New  York,  representing  the  borougli  of  Manhattan,  to  fill 
the  vacancy  thereby  created  for  the  remainder  of  the  unex- 
pired term  of  about  two  years? 
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Tlie  power  of  the  governor  to  make  tlie  removal  and  the 
regularity  of  the  proceedings  which  resnlted  in  the  same  are 
not  challenged. 

The  proposition  of  the  appellant  briefly  stated  is,  in  sub- 
stance, that,  as  there  is  no  affirmative  provision  in  the  Consti- 
tution or  statute  forbidding  the  appointment  of  a  removed 
official  to  serve  for  the  remainder  of  his  unexpired  term,  the 
defendant  is  now  in  lawful  possession  of  the  office  from  which 
the  governor  removed  him,  by  virtue  of  the  action  of  the 
board  of  aldermen  of  the  city  of  New  York  appointing  him 
to  fill  the  vacancy  caused  by  his  removal. 

A  borough  president  is  originally  elected  by  the  electors  of 
the  borough,  while  a  vacancy  is  filled  by  a  so-called  "  election  " 
made  by  a  majority  vote  of  the  board  of  aldermen  represent- 
ing the  borough.  (Charter,  §  382.)  The  word  "  election  "  as 
used  in  this  connection  is  the  equivalent  of  appointment. 
{Sturgis  v.  Spofford^  45  N.  Y.  446.)  It  is  to  be  observed 
that  the  question  of  election  by  the  people  is  not  involved  in 
this  litigation. 

If  the  proposition  advanced  on  behalf  of  the  defendant  is 
sound,  then  the  proceedings  before  the  governor  and  the 
removal  of  the  defendant  from  office  were  ill  advised  and  a 
waste  of  time  and  money.  There  is,  however,  in  my  judg- 
ment, a  complete  answer  to  the  defendant's  position. 

The  charter  of  Greater  New  York  (§  382)  provides  that  a 
borough  president  may  be  removed  in  the  same  manner  as  the 
mayor;  by  section  122  the  mayor  may  be  removed  by  the 
governor  in  the  same  manner  as  sheriffs.  Article  10,  section 
1,  of  the  Constitution  deals  with  sheriffs,  clerks  of  counties, 
district  attorneys  and  registers.  The  closing  sentence  of  this 
section  reads  as  follows:  "The  governor  may  remove  any 
officer  in  this  section  mentioned,  within  the  term  for  which  he 
shall  have  been  elected ;  giving  to  such  officer  a  copy  of  the 
charges  against  him,  and  an  opportunity  of  being  heard  in  his 
defense."  The  removal  of  this  defendant  by  the  governor, 
"  within  the  term  for  which  he  was  elected,"  involved,  under 
the  charter,  the  exercise  of  a  power  conferred  upon  him  by 
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the  Constitution.  The  extent  of  this  power  calls  for  a 
construction  of  the  language  of  the  Constitution  already 
cited ;  a  question  of  law  with  which  the  legislature  has 
no  concern.  The  governor  was  called  upon  to. deal  with 
this  defendant,  in  the  language  of  tlie  Constitution,  "  within 
the  terra  for  which  he  sliall  have  been  elected."  After 
the  expiration  of  that  term,  the  defendant,  notwithstanding 
his  removal,  would  have  been  free  to  go  before  the  electors 
of  the  borough  asking  for  their  votes  to  make  him  once  more 
their  president. 

The  vital  question  is  whether  the  distinguished  lawyers 
who  framed  tlie  Constitution  were  dealing  with  substance 
or  shadow  ;  whether  they  intended  that  an  unworthy  official 
should  be  removed  for  the  balance  of  the  term  "  for  whicli  he 
shall  have  been  elected;"  or  did  they  contemplate  that  he 
might  be  reinstated  in  his  position,  immediately  after  the  gov- 
ernor's adverse  decision,  by  the  board  of  aldermen,  of  which 
body  he  was  a  member  at  the  time  of  his  removal  ? 

This  provision  of  the  Constitution  should  be  reasonably  con- 
strued in  view  of  the  object  sought  to  be  accomplished.  The 
manifest  purpose  was  to  provide  a  summary  way  for  removing 
from  office  for  the  remainder  of  his  term  an  unworthy  official, 
and  the  governor  was  selected  as  the  representative  of  the 
people  to  exercise  this  important  power  after  the  defendant 
had  been  afforded  a  reasonable  opportunity  to  be  heard  in  his 
defense.  This  power  to  remove  was  undoubtedly  limited  in 
its  exercise  to  the  balance  of  the  term  to  prevent  any  interfer- 
ence with  the  rio:ht  of  the  borouffh  electors  to  elect  a  successor 
after  the  expiration  thereof. 

The  question  now  presented  is  whether  the  governor  can 
duly  remove  the  defendant  from  office  on  a  certain  day  and 
the  board  of  aldermen  reinstate  him  the  following  morning. 
As  was  well  suggested  on  the  argument,  if  the  defendant 
can  be  his  own  successor  by  appointment,  his  removal  is 
plainly  nugatory  and  meaningless.  It  needs  no  extended 
argument  to  establish  that  such  a  construction  fails  to  give 
due  force  and  effect  not  only  to  the  definition  of  "  public 
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office,"  but  to  the  language  of  the  Constitution  which  confines 
the  governor,  as  already  pointed  out,  to  the  balance  of  the 
term  for  which  the  accused  was  elected.  The  words  last 
quoted  are  words  of  limitation  ;  the  franiers  of  the  Constitu- 
tion were  careful  not  to  interfere  with  the  right  of  the  people 
to  elect  their  officers  in  certain  cases. 

The  power  of  removal  vested  in  the  governor  is  a  meaning- 
less provision  unless  "public  office"  implies  more  than  mere 
title,  power  and  compensation.  Mr.  Burrill,  in  his  Law  Dic- 
tionary, under  the  head  of  "  office,"  gives  this  definition : 
"  The  idea  of  an  officer  clearly  embraces  the  idea  of  tenure, 
duration,  fees  or  emoluments,  rights  and  powers,  as  well  as 
that  of  duty  ;  a  public  station  or  employment ;  an  employment 
confirmed  by  appointment  of  government."  This  statement 
is  cited  with  approval  in  People  e.n  rel.  Henry  v.  Nostraml  (46 
X.  Y.  375,  38 1).  In  Matter  of  Hatluiway  (71  N.  Y.  238,  244) 
Judge  Allen  said  :  "  Public  office,  as  used  in  the  Constitution, 
has  respect  to  a  permanent  trust,  to  be  exercised  in  behalf  of  the 
government,  or  of  all  citizens  who  may  need  the  intervention 
of  a  public  functionary  or  officer,  and  in  all  matters  within  the 
range  of  the  duties  pertaining  to  the  character  of  the  trust. 
It  means  a  right  to  exercise  generally,  and  in  all  proper  cases, 
the  functions  of  a  public  trust  or  employment,  and  to  receive 
the  fees  and  emoluments  belonging  to  it,  and  to  hold  the  place 
and  perform  the  duty  for  the  term  and  hy  the  tenure  pre- 
scribed hy  lata.^^  (Italics  not  in  original.)  Many  other 
authorities  might  be  cited  to  this  effect.  The  office  to  which 
the  defendant  was  elected  by  the  electors  of  the  borough  of 
Manhattan  was  the  right  to  exercise  all  the  powers  and 
receive  the  emoluments  of  president  of  that  borough  for  the 
term  of  four  years. 

I  vote  for  affirmance. 

Grav,  J.  The  question  may  be  considered  close  and 
debatable;  but  I  am  of  the  opinion  that  the  statute  should 
receive  that  liberal  construction,  which  will  effectuate  the 
purpose  to  be  fairly  attributed  to  the  legislative  enactment. 
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The  purpose  was  to  remove,  that  is,  to  displace,  for  the  term  of 
his  office,  the  official,  who  has  been  found  guilty  of  acts,  which 
rendered  his  continuance  in  office  prejudicial  to  the  public 
interests  and  welfare.  When  section  382  of  the  city's  charter 
provides  for  the  removal  by  the  governor  of  the  president  of 
a  borough,  upon  charges  and  after  a  hearing,  and,  then,  for 
filling  any  vacancy  in  the  office  by  the  board  of  aldermen,  a 
fair  construction  of  its  scope  and  purpose,  irresistibly,  leads 
the  mind  to  the  conclusion  that  tlie  appointment  of  the  dis- 
placed official  may  not  be  the  subject  of  consideration  by  the 
body,  upon  which  the  power  is  conferred  to  appoint  to  the 
vacant  position.  Doubtless,  he  is  not  disqualified,  nor  ren- 
dered ineligible,  for  public  office  by  the  action  of  the  gover- 
nor ;  but  the  |x>wer  to  remove  from  the  office,  as  the  result  of 
proceedings  under  the  statute,  coupled  with  the  power  con- 
ferred to  fill  the  vacancy  caused  by  the  removal,  negatives 
the  person's  right  to  be  reinstated  in  the  office  during  the 
term  for  which  he  had  been  elected.  To  assert  that  the 
power  to  reinstate  existed,  because  not  restricted  in  words,  is 
to  make  of  the  legislative  act  a  vain  and  foolish  thing. 

That  the  People  might,  thereafter,  Bominate  and  re-elect 
him  to  a  new  and  complete  term  of  the  same  office  does  not 
afEect  the  conclusion.  The  implied  right  to  hold  office,  as  an 
attribute  of  citizenship,  is  not  negatived  by  holding  that  the 
official  removed  from  office,  for  maladministration,  under 
authority  of  a  statute,  may  not  be  reinstated  in  his  office  by 
an  exercise  of  the  power  of  another  department  of  the  munic- 
ipal government.  The  rights  of  citizens  are  subject  to 
such  limitations  as  the  people  may  see  fit  to  impose  in  the 
interests  of  good  government  and,  therefore,  of  the  public 
welfare.  Such  a  restriction,  as  is  now  under  consideration, 
consequent  upon  removal  from  office  for  official  misconduct, 
is  not  an  unreasonable  one  and  I  think  it  is  fairly  inferable 
from  the  provisions  of  the  statute. 

I,  therefore,  think  that  Judge  IIiscock  is  right  in  the  con- 
clusions that  he  has  reached  and  I  will  agree  with  him  and 
vote  for  the  affirmance  of  the  judgment  appealed  from. 
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Cullen,  Ch.  J.  (dissenting).  I  Imve  no  doubt  that  the 
statute  under  wliich  the  governor  removed  the  defendant  from 
office  is  valid  and  eonstitntional.  By  tlie  Greater  New  York 
cliarter  (§  382)  it  is  enacted  that  the  president  of  a  borough 
may  be  removed  in  the  same  manner  as  the  maj'or,  as  pro- 
vided in  other  sections  of  the  act.  By  section  122  it  is  pro- 
vided that  the  mayor  may  be  removed  from  his  office  by  the 
governor  in  the  same  manner  as  sheriffs,  and  by  section  1  of 
article  10  of  tlie  Constitution  a  slieriff  may  be  removed  by  the 
governor,  giving  to  such  officer  a  copy  of  the  charges  against 
liira  and  an  opportunity  to  be  lieard  in  his  defense.  A  pro- 
vision authorizing  the  removal  of  the  mayor  by  the  governor 
will  be  found  in  the  charters  of  the  city  of  New  York  ever 
since  the  office  was  made  elective,  with  the  exception  of  a 
brief  period.  It  is  not  like  the  power  of  removal  of  the 
police  commissioner,  the  validity  of  which  was  before  the 
court  in  People  ex  rel,  Devery  v.  Coler  (173  N.  Y.  103).  In 
the  statute  there  under  consideration  the  power  conferred 
upon  the  governor  was  absolute  and  unqualified.  The  defend- 
ant  here  was  subject  to  removal  only  upon  charges,  which 
necessarily  imply  misconduct,  and  after  an  opportunity  of 
being  heard  in  liis  defense.  Nor  can  it  be  well  contended 
that  conferring  this  power  upon  the  governor  is  a  violation  of 
the  home  rule  provision  of  the  Constitution.  The  sheriflE  is 
not  only  a  local  officer,  but  must,  by  the  Constitution,  be 
chosen  by  the  electoi-s.  If  the  Constitution  makers  did  not 
deem  it  inconsistent  with  the  spirit  of  home  rule  to  vest  in 
the  governor  the  power  of  removing  the  sheriflF,  an  elective 
officer,  it  is  difficult  to  see  why  the  bestowal  upon  the  gover- 
nor of  the  same  power  over  an  officer  who,  though  local,  is  not 
necessarily  elective,  should  be  deemed  a  violation  of  that  spirit. 
Local  officers  not  specially  mentioned  in  the  article  of  the 
Constitution  referred  to,  such  as  county  treasurers  and  super- 
intendents of  the  poor,  have  long  been  subject  to  removal  in 
the  same  manner.  Such  a  provision  is  now  found  in  the 
Public  Officers  Law  (sec.  28)  and  the  authority  of  the  gover- 
nor to  act  under  these  statutes  has  never  been  challenged. 
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Nor  do  I  deny  that  the  legislature  miglit  enact  that  where  an 
officer  had  been  removed  by  the  governor  for  official  miscon- 
duct under  these  statutes  he  should  not  be  eligible  for  reap^ 
pointment  or  re-election  to  fill  the  vacancy  caused  by  his 
removal.  The  legislature  may  provide  (qualifications  for  office 
when  not  prescribed  by  the  Constitution,  where  the  qualifica- 
tions or  disqualifications  prescribed  are  not  arbitrary.  {Peojde 
v.  Piatt,  117  N.  Y.  159;  People  v.  Purdf/,  ik  id.  439; 
BavTcer  v.  People,  3  Cow.  686.) 

But  the  difficulty  in  this  case  with  the  judgment  below 
is  that  the  legislature  has  enacted  no  provision  of  that  char- 
acter, and  that  judgment  cannot  be  sustained  unless  this  court 
holds  as  a  matter  of  law  that  removal  from  office  disqualifies 
from  re-election  or  reappointment  to  the  vacancy,  although 
there  is  no  statutory  enactment  to  that  effect.  I  had  sup- 
posed that  the  law  was  too  firmly  established  to  the  contrary 
to  be  open  to  question.  It  is  true  that  the  judicial  decisions 
to  be  found  on  the  point  are  few,  but  the  correctness  of  a 
legal  principle,  like  the  excellence  of  the  character  of  an  indi- 
vidual, may  be  as  firmly  established  by  its  universal  accept- 
ance and  the  failure  to  question  it,  as  by  favorable  decisions 
when  the  subject  is  mooted.  I  think  that  this  is  true  of  the 
proposition  that  removal  from  office  does  not  disqualify.  On 
the  3rd  of  February,  17C9,  John  Wilkes  was  expelled  from 
the  House  of  Commons  for  having  published  "a  scandalous 
and  seditious  libel,"  wliich  undoubtedly  was  its  prerogative. 
On  the  16th  of  the  same  month  he  was  re-elected  to  the 
Commons  without  opposition.  Thereupon  the  House  of 
Commons  resolved  that  "John  Wilkes  having  been  in  this 
session  of  Parliament  expelled  this  house,  was  and  is  incapable 
of  being  elected  a  member  to  serve  in  this  Parliament,"  and 
his  election  was  declared  void.  This  last  action  of  the  House 
of  Commons  set  the  kingdom  in  a  ferment.  Though  not 
wanting  some  defenders,  it  was  the  subject  of  vehement 
denunciation.  Lord  Chatham  in  one  of  his  most  famous 
orations  charged  that  the  Commons  under  the  pretense  of 
declaring  a  law,  had  made  the  law  and  enacted  a  disqualifica- 
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tioii  unknown  to  the  law.  The  controversy  was  long  con- 
tinued. A  new  Parliament  having  heen  convoked,  Wilkes 
was  elected  thereto,  and  in  May,  1782,  the  House  of  Com- 
mons directed  that  the  resolution  that  he  was  disqualified 
should  be  expunged  from  the  journals  of  the  house  as  sub- 
versive of  the  rights  of  the  electors  and  of  tlie  whole  people. 
From  that  time  it  has  been  the  accepted  law  of  England  that 
expulsion  from  the  House  of  Commons  does  not  prevent 
re-election  thereto.  (2  May's  Constitutional  Hist.  p.  27.)  In 
1882  Bradlaugh  was  expelled  from  the  House  of  Commons 
and  having  been  returned  by  the  electors  of  Northampton, 
took  his  seat  in  the  liouse  without  question.  (Treatise  on  the 
Law  &  Privileges,  etc.,  Parliament,  Thos.  E.  May,  1863, 
1864.)  The  career  of  John  Wilkes  is  a  part  of  American  his- 
tory, for,  profligate  though  he  was,  nevertheless  he  was  the 
steadfast  supporter  of  the  rights  and  liberties  of  the  colonies 
and  courageously  resisted  the  encroachments  of  the  Crown. 
To  that  resistance  we  owe  the  provision  of  the  Federal  Con- 
stitution forbidding  the  issuing  of  general  warrants. 

The  law  of  the  Wilkes  case  has  been  universally  accepted 
in  this  country  by  statemen,  publicists  and  text-writers, 
though,  as  already  said,  judicial  decisions  are  scanty.  Mr. 
Bancroft,  in  his  History  of  the  United  States,  says  (p.  275, 
vol.6):  "  The  disfranchisement  of  Wilkes  had  no  authority 
in  law."  Mr.  Cusliing  in  his  standard  work  on  Legislative 
Assemblies,  says  (p.  182):  ^"^  Expulsion  from  a  former,  or 
from  the  same  legislative  assembly,  cannot  be  regarded  as  a 
personal  disqualification,  unless  specially  provided  by  law." 
Professor  Pomeroy  in  liis  Constitutional  Law  (§  716)  says : 
"  It  is  true  that  Senators  and  Representatives  may  be  expelled 
by  the  body  to  which  they  belong,  but  tliis  punishment  is 
plainly  inadequate ;  expulsion  removes  from  the  present 
office,  but  is  no  obstacle  to  a  re-election  thereto."  In  1797 
William  Blount,  a  senator  from  Tennessee,  was  expelled  from 
the  United  States  Senate  for  promoting  a  hostile  military 
expedition  against  the  territories  of  Spain  in  the  Floridas  and 
Louisiana,  in  the  interest  of  Great  Britain.     For  that  conduct 
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he  was  also  impeached  by  the  House  of  Representatives.  It 
was  decided  by  the  Senate  that  Menibera  of  Congress  of  either 
house  were  not  subject  to  impeacliment.  The  stress  of  the 
argument  of  the  managers  of  the  House  in  support  of  impeach- 
ment was  that  expulsion  did  not  prevent  liis  immediate  re-elec- 
tion and  that  impeachment  should,  therefore,  be  permitted  so 
that  if  convicted  he  would  be  disqualified  from  holding  office. 
The  assertion  that  Blount  was  qualified  for  re-election  was 
admitted  by  his  counsel  and  seems  to  have  been  assumed  as 
unquestionable. 

The  Constitution  of  this  state  (Art.  6,  §  13)  prescribes  that 
"Judgment  in  cases  of  impeachment  shall  not  extend  further 
than  to  removal  from  office,  or  removal  from  office  and  disquali- 
fication to  hold  and  enjoy  any  office  of  honor,  trust  or  profit 
under  this  State,"  thus  recognizing  that  removal  from  office 
itself  does  not  create  a  disqualification.  Upon  the  conviction 
of  a  justice  of  the  Supreme  Court  on  impeachment,  when  the 
question  of  the  judgment  to  be  rendered  thereon  arose,  Judge 
Allen  of  this  court  said  that  if  the  defendant  was  simply 
removed  from  office  he  might  immediately  be  re-elected  by 
the  people  or  appointed  to  fill  the  vacancy.  (Barnard's 
Impeachment,  vol.  3,  p.  2195.)  We  have,  however,  one  judi- 
cial decision  on  the  exact  point.  In  State  ex  ?*eL  Tyrrell  v. 
Cominon  Council  (25  N.  J.  L.  536)  the  common  council  of 
Jersey  City  had  expelled  Tyrrell  for  bribery  and  corruption. 
He  was  re-elected  and  the  common  council  then  sus- 
pended him.  Thereupon  he  sued  out  a  mandamus  to  compel 
t!ie  common  council  to  recognize  him  as  a  member.  At  the 
very  threshold  of  the  case,  presenting  the  right  of  the 
relator  to  maintain  the  proceeding,  was  tlie  question  whether 
he  was  eligible  for  re-election,  which  the  defendant  chal- 
lenged. The  court  held  that  he  was.  In  answer  to  the 
question  whether  a  member  of  that  body  who  is  adjudged 
to-day  to  be  guilty  of  gross  official  misconduct  and  is  there- 
fore expelled  as  unfit  to  exercise  his  office,  or  even  to 
associate  with  men  of  character,  can  possibly  be  fit  to  fill 
the  same  office   to-morrow,  and   whether  such   a   man   can 
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be  thrust  back  upon  a  body  of  honorable  and  upright  men, 
as  their  official  compeer  and  associate,  by  a  misguided  con- 
Btitutency,  with  the  odor  of  his  corruption  fresh  about  him, 
the  court  said  :  "  These,  however,  are  questions  for  the  law- 
making power  to  consider.  It  is  for  the'  legislature  to  say 
how  far  it  is  necessary,  in  particular  cases,  to  limit  the  power 
of  tlie  members  of  a  common  council,  or  punish  particular 
offenses,  and  not  for  the  courts."  This  decision  is  cited  with 
approval  by  Judge  Dillon  in  his  work  on  Municipal  Corpora- 
tions (Vol.  1  [4th  ed.],  §  248). 

Nor  can  any  sound  reason  be  given  why  the  result  of  the 
removal  from  office  by  the  governor  should,  as  a  matter  of 
law,  be  any  greater  than  that  which  flows  from  expulsion  by 
a  legislative  body.  Whatever  may  be  the  view  taken  in  other 
states,  it  is  settled  by  a  recent  decision  of  this  court,  that  the 
action  of  the  governor  in  removing  a  sheriff  from  office  under 
the  constitutional  provision  that  lias  been  cited  is  not  judicial 
but  executive.  (Matte?'  of  Guden,  171  N.  Y.  529.)  There- 
fore, if  there  is  any  distinction  to  be  drawn  from  the  effect 
of  a  removal  in  judicial  proceedings,  that  distinction  is 
immaterial  here.  \ 

Against  this  uniform  current  of  authority  we  have  two  recent 
decisions.  The  first  is  /State  ex  reL  Childs  v.  Dart  (57  Minn. 
262).  The  defendant,  a  county  treasurer,  resigned  during  the 
pendency  of  proceedings  for  removal  for  misconduct,  and  there- 
upon was  appointed  by  the  board  of  county  commissioners  to 
fill  the  vacancy  caused  by  his  resignation.  The  discussion  in 
the  opinion  is  very  brief.  The  court  said :  "  We  are  of  the 
opinion  that  he  was  not  eligible  for  reappointment  while 
under  suspension,  or  during  the  pendency  of  the  proceedings. 
The  removal  proceedings  cannot  be  nullified  or  reversed  in 
that  manner.  Such  removal  proceedings  are  not  merely  for  the 
purpose  of  ousting  the  person  holding  the  office ;  they  include 
a  charge  that  he  has  forfeited  his  qualification  for  the  office 
for  the  remainder  of  the  term.  *  *  *  Whether  the 
voters  at  the  polls  could  condone  the  offense  by  which  he 
forfeited  his  office  it  is  not  necessary  here  to  decide.     We  are 
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of  the  opinion  that  the  county  commissioners  could  not  do  so." 
In  State  ex  rel.  CoUman  v.  Rose  (74  Kan.  262)  the  doctrine  of 
the  I>a?*t  case  was  followed.  There  the  court  held  that  the 
removed  officer  was  ineligible  even  for  re-election  by  the 
people.  In  one  respect  the  decision  in  the  Hose  case  was  cer- 
tainly logical.  If  a  removed  officer  is  ineligible  for  appoint- 
ment, he  is  equally  ineligible  for  election.  Eligibility  is 
exclusively  an  attribute  of  the  person  elected  or  appointed, 
and  does  not  at  all  depend  upon  the  character  or  position  of 
those  from  whom  he  obtains  his  title.  The  election  by  the 
people  of  an  ineligible  person  to  office  is  invalid.  {People  v. 
Purdt/y  supra.)  Nor  is  there  any  force  in  the  suggestion  of 
condonation  by  the  people.  Condonation,  so  far  as  offenses 
against  the  public  are  concerned,  means  simply  pardon.  The 
pardoning  power  is  vested  exclusively  in  the  governor.  While 
the  ultimate  source  from  which  all  power  is  derived  is  the 
people,  still  the  people  by  their  act  in  adopting  a  constitution 
have  limited  their  own  power ;  thus,  the  legislature  cannot 
delegate  to  the  people  the  power  of  making  a  law.  {Jia?*to 
V.  Himrody  8  N.  Y.  483.)  No  more  can  there  be  delegated 
to  the  people  the  power  to  determine  whether  a  candidate  is 
eligible  or  ineligible,  nor  to  pardon  his  offense  if  he  has  com- 
mitted one.  The  arguments  of  the  opinions  in  these  cases, 
that  to  permit  the  appointment  or  election  of  a  removed 
officer  is  to  reverse  or  nullify  the  action  of  the  removing 
officer,  is  not  new.  The  same  argument  was  made  by  the 
apologists  for  the  action  of  tlie  House  of  Commons  in  the 
Wilkes  case.  It  is  answered  by  the  opinion  of  the  Supreme 
Court  of  New  Jersey  in  State  ex  rel.  Tyrrell  v.  Corainon 
Council  {supra\  It  is  not  anomalous  that  tlie  division  of  the 
powers  of  government  may  enable  one  officer  to  render 
nugatory  the  action  of  another.  The  pardoning  power 
vested  in  the  governor  enables  him  to  set  at  naught  the 
decisions  of  courts  and  juries.  The  Federal  courts  of  first 
instance  upheld  the  constitutionality  of  the  famous  sedition 
laws.  Thomas  Jefferson  entertained  a  contrary  view,  and  on 
his   election  as  president  pardoned  all  persons  who  had  been 
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sentenced  under  that  law,  avowedly  on  the  ground  that  the 
statute  was  unconstitutional.  It  is  this  division  of  the 
powers  of  government  that  renders  the  case  of  a  private 
master  or  employer  a  false  analogy. 

I  have  said  that  the  doctrine  that  expulsion  from  office  does 
not  disqualify  has  been  universally  accepted,  with  the  excep- 
tions noted.  But  it  is  urged  that  the  action  of  the  House  of 
Representatives  in  the  case  of  B.  F.  Whittemore,  a  represent- 
ative from  South  Carolina,  is  to  the  contrary  effect.  (1 
Hinds'  Precedents  of  the  House  of  Representatives,  487.)  That 
case  is  misapprehended.  The  effect  of  expulsion  was  not  in 
the  case  at  all,  for  Whittemore  had  not  been  expelled.  He 
had  resigned.  The  ground  on  which  the  action  of  the 
majority  of  the  House  proceeded  was  that  that  body  could 
refuse  to  receive  a  person  guilty  of  crime,  though  possessing 
the  constitutional  qualifications.  This  is  apparent  from  the 
argument  of  General  Logan  who  moved  the  resolution.  He 
said  (Id.  p.  540):  "The  Constitution  of  the  United  States, 
which  authorizes  Congress  to  prescribe  rules  and  regulations 
for  the  government  of  their  members,  provides  that  by  a 
two-thirds  vote  either  House  may  expel  any  one  of  its  mem- 
bers without  prescribing  the  oflEenses  for  which  either  House 
may  expel.  *  *  *  This  being  the  theory  with  which  I 
start  out,  I  then  assume  that  where  the  House  of  Represent- 
atives has  power  to  expel  for  an  offense  against  its  rules  or 
a  violation  of  any  law  of  the  land,  it  has  the  same  power  to 
exclude  a  i>erson  from  its  body."  He  distinguished  the  case 
then  before  the  House,  where  a  member  had  been  guilty  of 
an  actual  crime,  and  that  of  other  persons  who  after  having 
been  censured  by  the  House  had  resigned  and  been  re-elected. 
The  very  distinction  nmde  by  General  Logan  shows  that  it 
was  not  the  censure  of  the  House  nor  expulsion  from  that  body 
that  created  the  disqualification,  but  the  offense  of  which  the 
meml>er  had  been  guilty,  of  the  sufficiency  or  insufficiency  of 
which  as  a  ground  of  exclusion  the  House  was  the  judge. 
Surely  there  is  no  such  right  in  the  courts  to  review  the  char- 
acter of   the  acts  for  which   this   defendant  was  removed. 
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Tills  precedent  was  followed  by  similar  action  in  the  case  of 
Brigham  II.  Roberts,  a  representative  from  Utah,  whom  the 
Ilouse  refused  to  admit  on  the  ground  that  he  was  a  polyga- 
mist.  (Id.  p.  527.)  There  was  no  question  of  previous  expul- 
sion in  that  case.  The  question  was  the  same  as  in  the 
Whittemore  case  —  the  right  of  the  House  to  exclude  for 
crime  or  criminal  conduct  that  in  its  opinion  rendered  the 
applicant  unfit  to  be  a  member  of  that  body.  No  lawyer  can 
read  the  clear  and  forceful  minority  report  of  Messrs.  Little- 
field  and  De  Armond  without  at  least  doubting  tlie  correct- 
ness of  this  decision.  Whether,  however,  the  action  of  the 
Ilouse  was  justified  or  not  the  cases  have  no  bearing  on  the 
proposition  that  expulsion  from  office  j}er  se  disqualifies  from 
re-election  or  reappointment. 

The  principle  underlying  the  general  doctrine  is :  "  Where 
no  limitations  are  prescribed,  however,  the  right  to  hold 
public  office  under  cur  political  system  is  an  implied  attribute 
of  citizenship,  those  and  those  only  who  are  competent  to  par- 
ticipate in  choosing  officers  being  in  general  deemed  eligible 
to  be  chopcn."  (Mechem  on  Public  Officers,  sec.  67.)  There 
are  implied  exceptions  to  the  rule,  but  these  are  only  neces- 
sary exceptions,  such  as  minority,  idiocy  and  the  like.  {Bar- 
ker V.  Peoj>le^  supra.)  Even  conviction  of  crime  does  not 
disqualify  unless  the  disqualification  is  prescribed  by  constitu- 
tion or  statute.  In  the  work  of  Judge  McCrary  on  Elections 
(section  354)  it  is  said  :  "  For  it  is  plain  that  in  the  absence  of 
such  legislation  (/.  <?.,  forfeiting  office  on  conviction  of  crime), 
according  to  the  law,  which  seems  well  settled,  a  convicted 
felon  mav,  for  a  time  at  least,  continue  to  exercise  the 
functions  of  a  ])ublic  office,  unless  indeed  by  imprisonment 
he  be  deprived  of  the  power  to  do  so."  (See,  also,  Co7n- 
inonwealili  v.  Shaver^  3  Watts  &  S.  338 ;  and  State  ex 
rel.  Police  Comrs,  v.  Pritchard^  36  N.  J.  L.  101.)  In 
People  ex  rel.  Bush  v.  Thornton  (25  Hun,  456)  it  was  held 
that  neither  the  bribing  of  electors  nor  the  offer  to  bribe 
them  by  a  person  receiving  the  certificate  of  election 
would  render  him  ineligible  or  disqualify  him  from  holding 
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office  in  the  absence  of  a  constitutional  or  statutory  provision 
declaring  such  disability.  Appreciating  that  such  was  the 
law,  for  the  purpose  of  preventing  bribery,  section  1  of 
article  13  of  the  Constitution  (Constitution  of  1846,  art.  12, 
§  1)  was  amended  so  as  to  require  a  public  officer  in  his 
official  oath  to  swear  that  he  had  been  guilty  of  no  bribery  in 
obtaining  office.  I  appreciate  the  force  of  the  arguments 
against  allowing  an  officer  who  has  been  removed  from  his 
office  to  be  again  elected  or  appointed  thereto.  They  are 
cogent,  but  they  should  be  addressed  to  the  legislature ;  not 
to  the  courts.  The  same  course  should  be  taken  as  was  taken 
in  reference  to  bribery.  There  the  Constitution  was  amended. 
Here  the  statute  should  be  amended.  But  for  the  courts  to 
declare  a  disqualification  not  enacted  by  the  legislature  or  by 
Ihe  Constitution  is,  to  use  the  language  of  Lord  Chatham,  not 
to  declare  the  law,  but  to  make  the  law.  What  led  the  legis- 
lature to  omit  disqualifying  the  removed  officer  we  know  not. 
It  may  be  because  it  did  not  occur  to  the  lawmakers  that  where 
an  officer  had  been  removed  for  misconduct,  appointing 
officers  or  electors  would  return  him  to  the  office  from 
which  he  had  been  removed.  If  such  was  the  case,  then 
there  is  simply  an  omission  in  the  statute  which  the  courts 
cannot  supply.  On  the  other  hand,  it  is  possible  that  the 
legislature  intended  to  give  a  removed  official  an  oppor- 
tunity to  review  the  justice  of  his  removal  by  seeking  for 
re-election  or  reappointment  to  the  office.  In  1874  the 
governor  of  the  state  removed  the  district  attorney  of 
Kings  county.  In  the  general  election  of  that  year  the 
incumbent  so  removed  was  re-elected  to  the  office  by  the 
electors  of  the  county.  He  was  removed  during  the  last 
year  of  his  term,  so  the  term  to  which  he  was  elected  covered 
no  part  of  the  old  term.  But  under  the  Constitution  a 
vacancy  in  that  office  and  the  other  offices  mentioned  in  article 
10  of  the  Constitution  must  be  held  at  the  next  election  for  a 
full  term.  {Coutant  v.  People^  11  Wend.  511.)  Therefoj-e, 
had  the  district  attorney  been  removed  in  the  first  or  second 
year  of  his  term  and  the  electors  shown  the  same  confidence 
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.  in  liiin,  he  would  liave  held  office  for  part  of  the  very  terra 
from  wliich  he  had  been  removed.  The  same  condition  exists 
as  to  judicial  officers.  When  a  vacancy  occurs  in  the  office  of 
a  judge  of  this  court,  or  of  a  justice  of  the  Supreme  Court,  it 
is  to  be  filled  at  the  next  general  election  happening  not  less 
than  three  months  thereafter  for  a  full  term.  It  is  conceded 
that  in  these  cases  an  officer  who  has  been  removed  in  accord- 
ance with  the  Constitution,  unless  disqualified  from  holding 
office  by  tlie  sentence  of  a  court  of  impeachment,  would  be 
qualified  for  re-election  for  a  new  term.  What  then  becomes 
of  the  theory  that  removal  is  from  the  wliole  of  the  official 
term  and,  therefore,  precludes  election  to  tlie  vacancy?  If 
the  people  have  found  no  inconsistency  betweeu  the  power  of 
removal  of  a  constitutional  officer  and  his  eligibility  to  fill  the 
vacancy  created  by  his  removal,  how  can  a  court  be  justified 
in  declaring  tliat  such  an  inconsistency  would  be  created  by 
legislative  enactment  of  a  similar  character? 

Tlie  case  before  us  does  seem  to  display  in  the  appointing 
officers  reckless  disregard  of  the  action  of  the  governor,  but 
the  evil  can  easily  be  corrected  by  the  legislature.  If  the 
courts,  in  the  attempt  to  correct  it,  decide  the  proposition  that 
removal  from  office  imports  as  matter  of  law  a  disqualification 
to  fill  the  vacancy,  I  fear  that  the  decision  may  soon  return  to 
plague  them,  and  most  of  all  I  fear  that  it  will  afford  a  prece- 
dent for  legislative  bodies,  the  qualifications  of  whose  mem- 
bers are  prescribed  by  the  Constitution,  to  overturn  a  settled 
principle  of  constitutional  law. 

The  order  of  the  Appellate  Division  should  be  reversed 
and  the  judgment  of  the  Special  Term  affirmed,  with  costs  in 
both  courts. 

HiscocK,  Edward  T.  Bartlett  and  Gray,  J  J.,  read  for 
affirmance,  and  Werner,  J.,  concurs ;  Clllen,  Ch.  J.,  reads 
dissenting  opinion,  with  whom  Chase,  J.,  concurs;  Willard 
BARTLE'rr,  J.,  not  sitting. 

Order  affirmed. 
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Ill  the  Matter  of  the  Application  of  tlie  City  of  New  York, 
Kespoiident,  Relative  to  Acquiring  Lands  for  the  Opening 
of  Briggs  Avenue  in  the  Borough  of  the  Bronx. 

Frank  L.  Bacon,  Appellant. 

Condemnation  proceedings  —  buildings  erected  after  institution 
of  proceedings  —  what  award,  if  any,  should  be  made  for  such 
buildings. 

Where  land  i8  sought  to  be  taken  by  a  municipality  for  a  street 
it  is  unconstitutional  to  prohibit  nny  allowance  to  be  made  to  the 
owner  for  a  building  erected  or  placed  thereon  after  the  filing  of  a  map 
of  the  street,  as  prescribed  by  the  municipal  charter,  since  that  imposes 
a  restriction  upon  the  use  of  the  land  which  amounts  to  an  incumbrance; 
but  good  faith  must  be  exercised  during  the  pendency  of  the  proceed- 
ings by  all  parties  affected  thereby. 

Where,  after  proceedings  for  condemnation  have  been  commenced,  the 
owner  of  the  land  acting  in  bad  faith  places  thereon  a  building  which  has 
been  moved  from  other  land,  and  which  has  thus  become  personal 
property,  just  compensation  to  such  owner  does  not  require  that  the 
building  so  moved  upon  such  land  shall  be  used  to  enhance  his  dam- 
ages. Such  a  building  should  be  treated  as  personal  property  and 
damages  awarded  accordingly. 

Matter  of  City  of  New  York  {Briggs  Avenue),  132  App.  Div.  930,  affirmed. 

(Argued  October  5,  1909;  decided  November  9,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
28,  1909,  which  affirmed  an  order  of  Special  Term  confirm- 
ing a  supplemental  and  amended  report  of  commissioners  of 
estimate  and  assessment  in  a  proceeding  for  the  opening  and 
widening  of  a  city  street. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Lawrence  E.  French  for  appellant.  During  the  pendency 
of  a  condemnation  proceeding  and  up  to  the  time  that  the 
city  actually  acquires  the  title  to  a  piece  of  property  pro- 
posed to  be  taken,  the  owner  thereof  may,  even  witli  the 
knowledge  tliat  the  city  intends  to  acquire  tlie  lot  in  the  near 
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future,  lawfully  erect  thereon  a  new  building,  or  re-erect  an 
old  one,  and  having  so  lawfully  used  his  property,  he  is  enti- 
tled to  compensation  for  its  value  in  the  proceeding  author- 
ized by  law  to  acquire  it  for  the  public  benefit.  {People  ex 
rel.  Swain  v.  Revtllo^  50  Misc.  Rep.  474  ;  City  of  New  Ym^k 
V.  Mapes^  6  Johns.  Ch.  46 ;  Singer  v.  Mayor ^  etCy  47  App. 
Div.  42;  Matter  of  Mayor ^  etc.j  49  App.  Div.  7  ;  Matter  of 

Wail  Sty  17  Barb.  617.)  The  statute  in  this  case  made  and 
provided  authorizes  and  directs  the  acquisition  of  the  title  in 
fee  of  the  lands,  tenements  and  hereditaments  required  for 
street  purposes.  Therefore,  only  that  measure  of  estate 
which  the  statute  contemplates  and  directs  can  be  acquired, 
no  more,  no  less.  Statutes  in  eminent  domain  arc  strictly 
construed  against  the  condemnor.  (Lewis  on  Em.  Dom.  672  ; 
Matter  of  LexingUni  Avenue^  17  N.  Y.  Supp.  872;  Brook- 
lyn Park  Coinra,  v.  Armstrong ^  45  N.  Y.  234  ;  Matter  of 

Water  Com.,  96  N.  Y.  357 ;  Sweet  v.  B,  JV.  Y.  E,  Co.,  79 
N.  Y.  293  ;  Adams  v.  S,  cfe  TT.  Co.,  10  N.  Y.  328 ;  Schuch- 
ardt  V.  Mayor,  etc,  53  N.  Y.  202.)  It  was  error  for  the 
commissioner,  while  ascertaining  the  compensation  to  be  made 
for  the  acquisition  of  title,  to  consider  as  an  element  in  fixing 
that  compensation  any  state  of  facts  aflEecting,  or  the  condition 
of,  that  property  after  the  moment  of  its  acquisition  by  the 
city  upon  the  vesting  of  title.  {Matter  of  City  of  New  York, 
118  App.  Div.  272;  ViL  of  St.  Johnsville  v.  Smith,  1^4: 
N.  Y.  350.) 

Frayicis  K.  Pendleton,  Corporation  Counsel  {Theodore 
Connoly,  John  P.  Dunn  and  Z.  Howell  La  Motte  of  coun- 
sel), for  respondent.  The  allowance  of  $3,500  made  by  the 
commissioners  herein  for  the  loss  to  the  owner  caused  bv  the 
taking  of  part  of  a  second-hand  building  was  just  compen- 
sation.    (Lewis  on  Em.  Dom.  [2d  ed.]  §  452.) 

Chase,  J.  On  July  24,  1901,  a  resolution  was  duly 
adopted  by  the  board  of  public  improvements  of  the  city  of 
New  York  requesting  the  corporation  counsel  to  take  the 
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necessary  proceedings  to  acquire  title  to  tlie  lands  required 
for  the  purpose  of  opening  and  extending  Briggs  avenue  in 
tlie  borough  of  The  Bronx,  city  of  New  York.  At  that  time 
Brigga  avenue  was  opened  from  Maple  avenue  to  White 
Plains  road  and  one  Edwards  was  the  owner  of  certain  real 
property  situated  between  said  Maple  avenue  and  White 
Plains  road  on  the  northerly  side  of  said  Briggs  avenue  as 
then  opened.  Tlie  proposed  opening  and  extension  of  Briggs 
avenue  would  take  from  the  lands  so  owned  by  Edwards  a 
strip  about  eigliteen  feet  in  widtli  along  and  adjoining  said 
avenue.  This  proceeding  was  commenced  and  on  the  9tli 
day  of  December,  1901,  conimissionere  were  duly  appointed 
by  an  order  whicli  was  thereafter  and  on  January  17,  1902, 
duly  filed.  The  commissioners  duly  tiled  their  oatlis  and 
organized  as  a  board  of  commissioners,  and  on  January  28, 
1902,  inspected  the  lands  sought  to  be  condemned.  They 
thereafter  published  a  notice  to  property  owners  to  file  their 
claims  as  required  by  statute.  They  met  thereafter  from 
time  to  time  until  July  3,  1902,  when  the  damage  maps  were 
delivered  to  the  commissioners,  and  on  September  17,  1902, 
they  commenced  taking  testimony  relating  to  the  damages  of 
the  several  persons  whose  real  property  was  proposed  to  be 
taken  by  the  proceeding,  and  on  May  18,  1904,  signed  their 
preliminary  abstract  of  estimate  and  assessment,  and  caused 
the  necessary  advertisement  to  be  published. 

On  June  26,  1902,  said  Edwards  sold  liis  said  real  property 
to  the  appellant.  The  appellant  had  prior  thereto,  and  on  or 
about  J  une  1,  1902,  acquired  by  purchase  at  auction  a  build- 
ing which  had  been  taken  by  the  city  and  compensated  for  in 
another  street  opening  proceeding,  and  then  located  on  the 
White  Plains  road,  a  short  distance  from  the  real  property 
purchased  of  Edwards.  The  land  so  purchased  of  Edwards 
was  of  more  than  sufficient  depth  on  which  to  place  the  build- 
ing so  acquired  by  the  appellant  without  its  extending  south- 
erly of  the  proposed  line  of  Briggs  avenue.  The  appellant, 
however,  removed  the  old  building  to  the  lands  purchased  of 
Edwards  and  placed  the  front  thereof  on  or  near  the  old  line 
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of  said  Briggs  avenue  and  aboat  eighteen  feet  southerly  from 
the  proposed  line  of  Briggs  avenue.  He  commenced  placing 
such  building  thereon  about  December  22,  1902,  and  finished 
the  work  of  placing  the  same  upon  said  lands  May  20,  1903. 
Thereafter  and  on  March  10,  1904,  he  reconveyed  to  his 
grantor,  Edwards,  the  northerly  or  rear  part  of  the  real  prop- 
erty, which  had  been  purchased  from  him  as  stated  on  Juno 
26,  1902.  The  effect  of  reconveying  such  rear  part  of  said 
real  property  was  to  prevent  moving  said  building  back  to  the 
proposed  line  of  Briggs  avenue  without  to  some  extent  inter- 
fering with  an  extension  erected  by  him  in  connection  with 
said  building  on  the  rear  thereof.  By  the  preliminary  report 
of  said  commissioners  no  award  was  made  to  the  appellant  for 
that  part  of  the  building  covering  the  lands  taken  from  him 
in  this  proceeding.  The  report  was  thereafter  confirmed  by 
the  Supreme  Court.  An  appeal  was  taken  from  the  order  of 
confirmation  by  the  appellant  whicli  resulted  in  a  reversal 
of  the  order.  {Matter  of  City  of  New  York  {Briggs  Ave- 
nue]^  118  App.  Div.  224.)  The  commissioners  thereafter 
took  further  testimony  and  made  a  supplemental  and  amended 
report  by  which  they  awarded  to  the  appellant  $4,765.  They 
expressly  stated  in  their  award  that  "  $3,500  of  the  above 
award  is  for  the  building.  This  amount  represents  what,  in 
our  judgment,  it  would  cost  the  owner  to  move  the  building 
ofiE  the  strip  of  land  taken  in  this  proceeding  together  with  all 
other  expenses  incidental  to  the  moving."  The  supplementary 
and  amended  report  was  thereafter  confirmed.  An  appeal 
was  taken  from  the  order  confirming  such  report  to  the 
Appellate  Division  where  the  order  was  unanimously  affirmed. 
From  such  order  of  affirmance  an  appeal  is  taken  to  this  court. 
Some  period  of  time  necessarily  elapses  between  the  com- 
mencement of  a  proceeding  to  take  property  by  the  right  of 
eminent  domain  and  the  order  confirming  the  report  of  the 
commissioners  appointed  therein.  There  is  always  some  uncer- 
tainty about  the  length  of  such  intervening  time  and  also  as  to 
the  final  outcome  of  the  proceeding.  The  ordinary  use  of 
property  sought  to  be  condemned  is  not  prevented  by  the 
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commencement  of  such  a  proceeding.  Tliis  court  has  lield  that 
to  prohibit  the  allowance  to  the  owner  of  land  taken  for  a 
street,  of  any  amount  for  a  building  erected  or  placed  thereon 
after  the  tiling  of  a  map  of  the  street  as  prescribed  by  a 
municipal  charter,  imposes  a  restriction  upon  the  use  of  land 
which  amounts  to  an  incumbrance  and  so  is  unconstitutional. 
{Forster  v.  SgoU^  136  N.  Y.  577.)  When  the  property  is 
taken  the  compensation  should  be  just  to  the  owner,  but  it 
should  also  be  just  to  the  public.  Good  faith  should  be 
exercised  by  ail  parties  affected  by  the  enforced  intervening 
time  during  the  pendency  of  the  proceeding.  (Lewis  on 
Eminent  Domain,  sec.  663 ;  Matter  of  Opening  of  Rogers 
Avenue^  29  Abb.  [N.  C]  361 ;  Sherwood  v.  St.  Paul  cfe  Chi- 
cago R,  Go.^  21  Minn.  122.)  Some  owners  of  real  property 
in  our  large  cities  where  street  opening  and  other  condemna- 
tion proceedings  are  of  frequent  occurrence,  in  undue  reliance 
upon  assumed  constitutional  rights,  have  so  planned  by  the 
frequent  moving  of  buildings  upon  lands  successively  sought 
to  be  condemned  that  they  have  enhanced  and  doubled  up 
the  aggregate  damages  to  be  paid  by  the  municipality  until 
it  constitutes  an  evil  which  deserves  condenmation.  The 
legislature  has  repeatedly  attempted  to  make  it  impossi- 
ble to  use  one  building  as  a  means  of  improving  successive 
pieces  of  property,  thus  enhancing  the  damages.  The  business 
referred  to  has  become  popularly  known  as  "house  planting." 
The  conceded  facts  in  this  case  justify  the  statement  of  the 
respondent  that  the  appellant  has  acted  in  bad  faith  in 
connection  with  placing  the  building  on  the  land  sought  to  be 
condemned.  The  building  so  placed  upon  such  land  had  been 
severed  from  the  soil  where  it  was  originally  erected.  It  had 
by  such  severance  become  personal  property.  Where  a  build- 
ing which  has  thus  become  personal  property  is  moved  by.  the 
owner  of  lands  sought  to  be  condemned,  and  placed  upon  such 
lands  in  bad  faith  and  not  in  the  natural,  ordinary  and  legiti- 
mate use  of  such  real  property,  it  should  for  the  purposes  of 
the  proceeding  retain  its  character  as  personal  property.  The 
municipality  in  this  case  does  not  seek  to  condemn  the  build- 
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ing  except  as  it  is  a  part  of  the  real  property  necessary  to  be 
taken  by  it.  As  personal  property  the  owner  can  remove  it 
from  tlie  premises.  Just  compensation  to  tlie  owner  of  tlie 
lauds  taken  does  not  require  that  snch  building  so  moved  upon 
such  lands  shall  be  used  to  enhance  the  damages  to  be  paid 
to  him.  Such  a  building  so  planted  should  be  treated  as  per- 
sonal property  and  the  damages  awarded  accordingly.  The 
appellant  should  not  complain  of  the  award  made  to  him  by 
the  commissioners. 

Tiie  order  should  be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  Edward  T.  BARTLErr,  Haiqht,  Vann,  Wil- 
LARD  Bartlett  and  Hiscock,  JJ.,  concui*. 

Order  affirmed. 


The  People  of  the  State  of  New  York  ex  rel.  Sol  Lich- 
tenstein, Respondent,  v.  Joseph  Langan,  a  Lieutenant  of 
Police. 

CrimeB  —  bookmaking — when  information  fedls  to    allege    acta 

constituting  bookmaking. 

The  vice  of  bookmnking  chiefly  consists  in  soliciting  and  in  tlie  inducing 
the  public  to  take  chances  in  the  carefully  figured  and  planned  scheme 
of  the  bookmaker,  and  this,  in  order  to  be  profitable  to  him,  requires 
the  writing  out  of  the  list  of  the  odds  laid  on  some  paper  or  material  so 
that  they  could  be  seen  by  those  who  were  solicited  to  invest. 

An  information  charged  the  person  arrested  thereon  with  laying  odds 
and  publishing  the  same,  but  was  not  intended  to,  and  did  not,  charge 
that  such  laying  odds  and  publishing  was  by  any  writing  or  printed 
instrument,  but  that  it  was  oi*al.  Held,  that  such  information  did  not 
allege  acts  which  constitute  the  crime  of  bookmaking  within  the  mean- 
ing of  section  851  of  the  Penal  Code  (section  986,  Penal  Law,  Con- 
solidated Laws),  which  provides  that  any  person  who  engages  in  book- 
making  is  guilty  of  a  misdemeanor  and  prescribes  the  penalty 
therefor. 

People  ex  rel.  LicJitenstein  v.  Langan,  132  App.  Div.  037,  affirmed. 

(Argued  October  11,  1909;  decided  November  9,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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May  7, 1909,  which  affirmed  an  order  of  Special  Term  sustain- 
ing a  writ  of  habeas  corpns  and  directing  tliat  the  relator  be 
released  from  custody. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion  of 
Haioht,  J. 

Johfi  F,  Clarke^  District  Attorney  {Robert  H.  Elder  of 
counsel),  for  appellant.  Bookmaking  is  really  the  arrange- 
ment of  odds  by  which  tl>e  bettor  who  arranges  the  odds 
seeks  to  do  so  in  such  a  way  as  to  stand  a  better  chance  of 
winning  than  tliose  who  bet  with  him,  and  the  publication  in 
any  manner  wliatever  of  those  odds  for  the  purpose  of  get- 
ting bets.  (Stornmouth's  Dictionary  ;  Century  Dictionary  ; 
Standard  Dictionary;  Nelson's  Ency. ;  Ency.  Brittanica[9th 
ed.] ;  Rex  v.  Corrie,  Watson's  J.  P.  294:.)  If  the  spirit  of 
the  constitutional  provision  against  race  course  gambling  and 
the  purpose  of  the  legislature  in  its  re-enactment  of  section 
351  of  the  Penal  Code  be  given  effect  it  must  follow  that  the 
term  "booknlaking"  is  used  in  a  generic  sense  as  including, 
broadly,  all  acts  of  gambling  that  have  been  heretofore  inci- 
dent to  so-called  bookmaking.    (Const,  of  N.  Y.  art.  1,  §  9.) 

Joseph  S.  Axcerhachy  John  B.  Stanchfield  and  Charles  11. 
Txittle  for  res[K)ndent.  The  claim  of  the  district  attorney  that 
section  351  of  the  Penal  Code  renders  criminal  the  mere  act 
of  betting  is  an  attempt  to  obtain,  by  judicial  decision,  legis- 
lation which  the  legislature  when  passing  the  Ilart-Agnew 
Law  expressly  rejected.  {People  v.  Stedeker^  175  N.  Y.  57  ; 
Johnson  v.  S,  P.  Co,^  196  U.  S.  1 ;  T.  II.  Dept.  v.  Maeschen^ 
179  N.  Y.  325 ;  State  v.  Kelly,  81  Pac.  Rep.  450.)  The 
criminal  statutes  of  this  state  as  to  wagei*s  remain  as  they 
were  before  the  passage  of  the  so-called  llart-Agnew  bills  — 
chapters  506  and  507  of  the  Laws  of  1908  —  except  that  the 
provisions  for  an  exclusive  penalty  for  the  recording  of  bets 
upon  certain  race  courses  have  been  repealed.  The  only 
effect  of  the  new  laws  is  to  apply  a  uniform  penalty  to  the 
recording  and  registry  of  bets  wherever  made.  {People 
ex    rel,    Vollins    v.    McLaughlin,    128    App.    Dlv.    599.) 
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At  comnioii  law  betting  was  a  matter  of  right,  and  a  wager 
-was  a  lawful  and  enforceable  contract ;  and  in  New  York  this 
right  has  been  curtailed  in  so  far  aiid  only  in  so  far  as  the 
statutes  of  the  state  expressly  prohibit  and  punisii  it.  No  stat- 
ute of  this  state  —  except  in  the  case  of  bets  upon  prize  fights  — 
has  ever  made  a  crime  of  mere  betting  between  individuals,  or 
of  the  mere  offering  to  bet  at  odds  or  even  chances,  whether  in 
the  form  of  a  single  or  of  several  bets  or  offera  to  bet,  though 
in  certain  cases  such  betting  has  been  made  subject  to  pecuni- 
ary mulcts.  As  appears  from  a  mere  inspection  of  the  criminal 
statutes  of  this  state  concerning  gaming,  sections  336  to  352 
of  the  Penal  Code,  they  are  directed  against  the  maintenance 
of  houses  or  places  set  apart  for  the  purpose  of  gambling  and 
the  paraphernalia  with  which  it  is  conducted,  and  do  not  seek 
to  punish  by  imprisonment  mere  betting  or  offering  to  bet, 
regardless  of  the  frequency  of  such  offers  or  of  the  ratio 
proposed.  {People  v.  StedeJc€7'y  175  N.  Y.  57;  People  ex 
rel.  Collins  v.  McLaitghlin^  128  A  pp.  Div.  59^;  People  v. 
Tod(\bi  Hun,  446  ;  Lyman  v.  S,  S,  Cluh,  39  App.  Div.  459  ; 
Powell  v.  K  P,  li.  a  Co.,  (SQ  L.  J.  N.  S.  [Q.  B.  Div.]  601 ; 
Morgan  v.  Groff,  4  Barb.  524 ;  Bu7in  v.  Piker y  4  Johns. 
425 ;  Campbell  v.  Richardson,  10  Johns.  406  ;  May  v. 
Burras,  13  x\bb.  [N.  C]  384  ;  Eygers  v.  Klussman,  16  Abb. 
[N.  C]  226.)  The  information  fails  to  set  forth  facts  w^iich 
v^'ould  constitute  the  crime  of  engaging  in  bookmaking. 
{People  ex  rel.  Sturgis  v.  Fallon,  152  N.  Y.  1.)  Without 
the  making  of  some  record  there  can  be  no  bookmaking. 
{Murphy  V.  Bd,  of  Police,  11  Abb.  [N.  C.J  337;  State  v. 
Oldham,  200  Mo.  538;  People  \.  Bennett,  113  Fed.  Rep. 
515 ;  Spies  v.  Rosenstock,  87  Md.  14.) 

Haight,  J.  The  relator  was  arrested  by  virtue  of  a  war- 
rant, upon  information  filed  by  the  district  attorney  witii  the 
Court  of  Special  Sessions  in  the  city  of  New  York,  in  which 
information  the  relator  was  accused  of  tiie  crime  of  engaging 
in  bookmaking.  The  information  charged  that  "The  said 
Sol  Lichtenstein,  William  Brown  and  Louis  Mayer  on  the 
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23d  drty  of  September,  1908,  at  the  Borough  of  Brooklyn, 
of  the  City  of  New  York,  in  the  County  of  Kings,*on  tlie 
grounds  of  a  private  inclosure  known  as  the  racecourse  of  the 
Brooklyn  Jockey  Club,  a  domestic  corporation,  where  certain 
trials  and  contests  of  skill,  speed  and  power  of  endurance  of 
horses,  commonly  called  horse-races,  were  then  and  there  con- 
ducted, did  unlawfully,  willfully  and  knowingly,  to  many 
persons,  upon  the  results  of  said  races  and  upon  various  and 
divers  horses  that  were  announced  to  participate  and  did  par- 
ticipate in  said  races,  quote  and  lay  odds,  that  is  to  say,  did 
state  and  publish  to  said  persons  the  terms  on  which  they, 
said  Sol  Lichtenstein,  William  Brown  and  Louis  Mayer,  were 
willing  then  and  there  to  bet  with  said  persons  on  said  results 
and  against  said  horses  ;  and  did  then  and  there  quote  and  lay 
odds,  as  aforesaid,  of  eight  to  five  on  one  of  said  horses  called 
Fitz  Herbert,  and  did  then  and  there  accept  a  bet  of  fifty 
dollars  from  a  person  whose  name  to  the  district  attorney  is 
unknown,  but  who  can  be  identified,  on  said  horse  at  said 
odds,  that  is  to  say,  bet  eighty  dollars  against  fifty  dollars  bet 
by  said  person,  that  said  horse  would  lose,  against  the  form 
of  the  statute  in  such  case  made  and  provided."  Thereupon 
relator  petitioned  for  a  writ  of  habeas  corpus  in  which  he 
claimed  that  the  information  filed  stated  no  offense  under  sec- 
tion 351  of  the  Penal  Code.  Upon  the  hearing  at  Special 
Term  the  writ  was  sustained  and  the  relator  was  discharged 
from  custody. 

Section  351  of  the  Penal  Code,  so  far  as  is  now  material, 
provides  as  follows  :  "Any  person  who  engages  in  *  *  * 
bookmaking  at  any  time  or  place ;  or  any  person  who  keeps 
or  occupies  any  room,  shed,  tenement,  tent,  booth,  or  building, 
float  or  vessel,  or  any  part  thereof,  or  who  occupies  any  place 
or  stand  of  any  kind,  upon  any  public  or  private  grounds 
within  this  state,  with  books,  papers,  apparatus  or  parapher- 
nalia, for  the  purpose  of  recording  or  registering  bets  or 
wagers,  ♦  *  *  and  any  person  who  records  or  registers 
l)ets  or  wagers,  *  *  *  upon  the  result  of  any  trial  or 
contest  of  skill,  speed  or  power  of  endurance^  of  man  or  beast, 
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or  upon  the  result  of  any  political  nomination,  appointment 
or  election  ;  *  *  *  is  guilty  of  a  misdemeanor,  and  upon 
conviction  is  punishable  by  imprisonment  in  a  penitentiary  or 
county  jail  for  a  period  of  not  more  than  one  j^ear." 

Upon  the  argument  of  this  appeal  the  learned  district  attor- 
ney stated  that  in  the  information  by  liim,  in  which  he  charged 
the  relator  with  laying  odds  and  publishing  the  same  to 
numerous  persons,  he  did  not  intend  to  charge  that  such  lay- 
ing odds  and  publishing  \yas  by  any  writing  or  printed  instru- 
ment, but  that  it  was  oral.  We  thus  have  the  question  pre- 
sented as  to  whether  a  person  who  offers  to  bet,  and  so 
announces  to  othera  orally,  upon  a  horse  or  horees  that  are 
about  to  engage  in  a  race  in  which  he  lays  odds,  is  a 
bookmaker  within  the  meaning  of  the  statute. 

It  will  be  observed  that  it  is  not  alleged  in  the  in  formation, 
nor  was  it  claimed  upon  the  argument  of  this  appeal,  that  the 
relator  kept  or  occupied  any  room,  shed,  tenement,  tent,  booth, 
or  building,  float  or  vessel,  or  that  he  occupied  any  place  or 
stand  of  any  kind,  upon  any  public  or  private  grounds,  with 
books,  papers,  apj)aratus  or  paraphernalia,  for  the  purpose  of 
recording  or  registering  bets  or  wagei"s,  nor  is  it  alleged  or 
pretended  that  he  recorded  or  registered  any  bets  or  wagers. 
The  provision  relied  upon  by  the  district  attorney  is  that  he 
was  engaged  in  bookmaking ;  that  the  laying  of  odds  and 
orally  announcing  them  constituted  bookmaking  within  the 
meaning  of  the  statute. 

The  term  "bookmaking"  originally  indicated  a  collection  of 
sheets  of  paper  or  other  substances  upon  which  entries  could 
be  made,  either  written  or  printed.  But  the  term  has  been 
used  in  many  ways,  and  in  determining  its  meaning  as  used 
in  this  statute,  we  must  consider  the  evident  purpose  and 
intention  of  the  legislature  in  enacting  the  provision  in  ques- 
tion, giving  to  the  term  its  ordinary  and  accepted  meaning  as 
it  was  understood  at  that  time. 

For  many  years  the  racing  of  horses  for  the  purpose  of 
determining  their  skill,  speed  and  power  of  endurance  has 
been  one  of  the  diversions  in  which  a  portion  of  the  public 
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lias  indulged,  and  no  county  fair  lias  been  considered  com- 
plete witliont  a  race.  Generally,  in  large  cities,  associations 
have  been  organized  which  have  constructed  tracks  and 
inclosed  grounds  for  that  purpose,  and  annually  have  main- 
tained races  by  the  prominent  horses  of  the  day.  Of  late 
years,  however,  these  associations  have  tolerated  a  system  of 
bookmaking  which  has  come  to  be  regarded  as  specially 
vicious  and  demoralizing  to  the  public.  The  ordinary  book- 
maker is  a  person  who  follows  the  races  and  becomes  fully 
informed  with  reference  to  the  skrll,  speed  and  endurance  of 
the  horses  that  are  entered  for  races.  These  horses  are  taken 
from  one  meeting  to  another  of  the  various  racing  associa- 
tions, and  thereby  the  bookmakere  are  enabled  to  prepare  a 
list  of  the  horses  entered  for  a  race,  with  the  odds  so  arranged 
as  to  percentages  as  to  give  them  a  profit  whichever  the  win- 
ning liorse  may  be.  These  schedules  are  written  out  and 
either  posted  or  circulated  by  the  clerks  or  agents  of  the  book- 
maker among  the  persons  in  attendance  upon  the  races  and 
their  bets  solicited,  and  when  a  customer  is  found  he  is  given 
a  cheek  indicating  the  horse  and  amount  upon  which  he  has 
placed  his  money.  This  was  the  scheme  under  which  book- 
makers were  enabled  to  induce  nien,  women  and  persons  of 
immature  yeara  to  part  with  their  money,  thus  enabling  the 
bookmaker  to  reap  great  profits  out  of  the  public  and  to 
become  the  chief  supporters  of  the  races.  This  is  the  evil 
which  the  legislature  sought  to  prevent  by  the  enactment  of 
the  Hart-Agnew  bill,  chapters  506  and  507  of  the  Laws  of 
1908.  The  making  of  the  lists  and  the  laying  of  the  odds  so 
as  to  make  the  percentages  such  as  to  give  the  bookmaker  a 
profit  has  to  be  carefully  figured,  the  maker  taking  into  con- 
sideration the  speed  and  endurance  of  the  respective  horses, 
and  in  order  to  make  a  practical  use  of  the  list  and  secure  bets 
it  of  necessity  has  to  be  entered  upon  paper  or  some  other 
material  so  that  the  odds  upon  each  horse  may  1>e  posted  or 
shown  to  the  patrons  of  the  races  when  their  bets  are  solicited. 
It  is  perhaps  true  that  a  bookmaker  may  retain  in  his  own 
mind  the  memory  of  the  odds  where  three  or  four  horses  only 
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are  entered  in  a  race  so  that  lie  could  state  the  odds  orally  to 
others,  bnt  it  wonld  be  difficult  for  him  or  his  customers  to 
remember  the  precise  amounts  in  many  transactions  and  base 
their  bets  thereon,  and  consequently  but  very  few  bets  could 
b3  taken  under  such  circumstances.  The  masses  could  not  be 
dmwn  into  the  scheme  and  their  money  obtained  without 
some  writing  or  entry  that  they  could  rely  upon. 

There  has  alwavs  been  observed  a  distinction  between  bet- 
ting  and  gambling,  or  the  maintaining  of  a  house  or  place  to 
which  people  could  resort  to  gamble.  At  common  law 
wagers  on  different  subjects  were  legal  and  might  be  enforced, 
while  a  gambling  house  or  a  resort  for  gamblers  was  a  public 
nuisance.  The  same  distinction  obtains  in  this  state  where 
ordinary  betting  has  never  been  made  a  crime,  while  the 
keeping  of  a  gambling  house  has  been  subjected  to  severe 
punishment.  {People  v.  Stedeker,  175  N.  Y.  57-62.)  The 
laying  of  odds  standhig  alone  does  not,  therefore,  constitute 
a  crime.  If  a  man  should  offer  to  bet  the  ladies  of  his  party 
a  pair  of  gloves  to  a  box  of  candy,  it  would  be  the  laying  of 
odds  and  publishing  the  same.  To  hold  him  to  be  a  bookmaker 
would,  in  my  judgment,  be  a  departure  from  the  rule  which 
gives  to  the  terms  of  the  statute  their  ordinary  and  accepted 
meaning,  and  would  be  a  construction  which  was  not  within 
the  contemplation  of  tlie  legislature.  The  vice  of  book- 
making  chiefly  consists  in  soliciting  and  in  the  inducing  the 
public  to  take  chances  in  the  carefully  figured  and  planned 
scheme  of  the  bookmaker,  and  this,  in  order  to  be  profitable 
to  him,  requires  the  writing  out  of  the  list  of  the  odds  laid 
on  some  paper  or  material  so  that  they  can  be  seen  by  those 
who  are  solicited  to  invest. 

We,  consequently,  conclude  that  the  information  filed  by 
the  district  attorney  failed  to  allege  acts  which  constituted 
the  crime  of  bookmaking,  and  that,  therefore,  the  order 
appealed  from  should  be  affirmed. 

Cullen,  Ch.  J.  I  concur  in  the  opinion  of  Haight,  J.,  for 
affirmance  of  the  order  appealed  from.     Doubtless,  the  legis- 
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latnre,  by  the  enactments  before  us,  intended  to  suppress 
public  gambling  on  race  tracks  and  elsewhere.  It  is  also  true 
that  in  the  judgment  of  at  least  part  of  the  community  all 
betting  or  gambling  is  wrong.  Legislation,  however,  should 
be  practical,  and  it  is  at  least  doubtful  whether  a  statute 
making  every  oflFer  or  acceptance  of  a  bet  or  wager  a  crime 
could,  in  t]ie  present  state  of  the  morals  and  habits  of  the 
community,  be  enforced.  A  general  failure  to  enforce  such 
a  statute  would  bring  the  law  into  contempt  and  probably  end 
in  suffering  all  gambling  to  go  unchecked.  It  might  also  be 
hard  to  differentiate  between  public  and  private  gambling. 
For  that  reason,  while  the  statute  makes  all  bets  and  wagers 
illegal  and  void  and  money  lost  thereon  recoverable,  it  has 
made  gambling  a  crime  only  where  it  is  accompanied  by 
record,  registry  or  the  use  of  some  part  of  the  paraphernalia 
of  professional  gamblers,  except  in  the  case  of  poolselling, 
where  probably  no  writing  or  record  is  necessary  to  constitute 
the  crune.  While  in  reality  the  statute  is  directed  against 
gambling,  not  against  its  incidents,  the  law  has  laid  hold  of 
certain  incidents  on  the  theory  that  those  being  prohibited 
the  evil  itself  will  be  suppressed  because  of  the  impracticability 
of  carrying  on  gambling  on  a  large  scale  without  some  of  the 
accessories  denounced  by  the  statute.  How  far  this  plan  has 
proved  successful  in  operation  is  for  the  legislature,  not  the 
courts,  to  determine,  and  we  cannot  hold  that  the  act  of  the 
relator  constitutes  a  crime  unless  it  falls  within  the  terms  of 
the  statute.  I  think  plainly  it  does  not.  It  is  urged  by  the 
learned  district  attorney  that  "  bookmaking  is  really  the 
arrangement  of  odds  by  which  the  bettor  who  arranges 
the  odds  seeks  to  do  so  in  such  a  way  as  to  stand  a  better 
chance  of  winning  than  those  who  bet  with  him,  and  the  pub- 
lication, in  any  manner  whatever,  of  those  odds  for  the  pur- 
pose of  getting  bets."  I  cannot  see  that  this  definition  of 
bookmaking  affords  any  tangible  distinction  between  that  form 
of  betting  and  other  wagers.  It  may  be  assumed  that  any  one 
offering  a  wager  of  a  substantial  sum  believes  that  he  has  a  better 
chance  of  winning  than  those  who  bet  with  him,  and  when  he 


268  People  ex  rel.  Lichtenstein  v.  Langan.      [Nov., 


Dissenting  opinion,  per  Vann,  J.  [Vol.  196. 

offers  to  wager,  lie  undoubtedly  publishes  the  offer.  It  has  been 
also  suggested  that  bookmakers  arrange  the  odds  they  offer 
to  bet  on  various  horses  so  that,  assuming  all  their  wagers  are 
accepted,  there  will  result  a  substantial  profit  to  them. 
Doubtless  this  is  true,  otherwise  there  would  be  no  motive 
for  their  adopting  the  vocation  of  professional  gamblers. 
But  I  have  no  idea  that  either  the  constitutional  provision  or 
the  statutory  enactment  was  directed  against  bookmaking  for 
that  reason.  It  was  not  intended  to  secure  to  persons  who 
chose  to  bet  with  professional  gamblers  an  even  chance,  but 
to  prevent  public  gambling  itself  and  the  injury  resulting 
therefrom  to  public  morals.  As  already  said,  whether  the 
plan  adopted  to  suppress  the  evil  is  an  efficacious  one  or  not 
is  solely  for  the  legislature. 

Vann,  J.  (dissenting).  The  crime  of  "  engaging  in  book- 
making,"  as  set  forth  in  the  statute  and  charged  in  the 
information  before  us,  means  engaging  in  public  gambling  as 
a  business,  according  to  a  pailicular  method.  The  method  is 
to  publicly  quote  and  lay  odds  to  all  comers. on  the  result  of 
an  uncertain  event,  such  as  a  horse  race  about  to  take  place, 
on  the  basis  of  a  plan  so  furtively  arranged  as  to  enable  one 
party  to  win  as  a  rule,  and  to  cause  the  other  parties  to  lose 
as  a  rule.  This  is  the  substance  of  the  crime,  which  may  or 
may  not  be  accompanied  with  the  making  of  a  record  of  the 
transaction.  The  record,  if  made,  is  merely  evidence  of  the 
odds  quoted  and  the  bets  laid,  so  as  to  aid  the  memory.  It 
is  but  an  incident,  such  as  maintaining  a  tent  or  booth,  or 
making  use  of  some  other  convenient  agency  to  accomplish 
the  result  intended.  While  the  crime  can  be  committed  with 
greater  profit  and  more  frequently  by  the  use 'of  a  book,  this 
does  not  make  a  written  memorandum  a  part  of  the  crime  of 
bookmaking  any  more  than  it  is  a  part  of  the  crime  of  pool- 
selling.  Private  betting  and  bookmaking  are  widely  sepa- 
rated both  in  nature  and  effect,  and  the  evil,  if  any,  resulting 
from  the  one  is  trifling,  while  the  evil  resulting  from  the 
other  is  serious.     As  is  well  said  in  the  prevailing  opinion  : 
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"  The  vice  of  bookmaking  consists  chiefly  in  tlie  soliciting  and 
in  the  inducing  the  public  to  take  chances  in  the  carefully 
figured  and  planned  scheme  of  the  bookmaker    *     *     *." 

The  Constitution  forbids  bookmaking,  without  defining  it, 
except  by  the  association  of  words  as  a  form  of  gambling,  and 
the  statute  forbids  engaging  in  bookmaking  also  without  defin- 
ing it,  but  making  it  a  distinct  and  independent  offense.  A 
disjunctive  conjunction  separates  the  first  clause  of  section  351 
of  the  Penal  Code  from  those  that  follow  and  its  function  is 
to  unite  all  the  clauses  gmmmatically,  but  to  separate  them  in 
meaning  and  application.  The  effect,  so  far  as  the  offense 
of  "engaging  in  bookmaking"  is  concerned,  is  the  same  as  if 
there  was  nothing  in  the  section  except  the  fii*st  clause  and  the 
closing  words,  which  pronounce  the  offender  guilty  of  a  mis- 
demeanor and  provide  the  punishment  to  be  inflicted. 

In  view  of  the  explicit  command  of  the  Constitution  and 
the  history  of  legislation  upon  the  subject,  as  well  as  the  origin 
of  the  word  "bookmaking"  and  its  meaning  in  the  country 
from  which  we  borrowed  it,  I  think  the  statute  prohibits 
engaging  in  bookmaking  with  or  without  the  aid  of  any  writ- 
ing, because  writing  is  not  of  the  substance  and  need  not  be 
resorted  to,  and,  hence,  if  resorted  to,  is  a  mere  incident. 
Engaging  in  the  business  of  public  gambling  by  quoting  and 
laying  insidious  odds  to  a  multitude  of  people  was  the  evil 
aimed  at,  not  the  making  of  a  record  of  the  business  which  is 
comparatively  innocent.  I  vote  to  reverse  hecMJse,  me  judice, 
the  information  sets  forth  a  criminal  offense. 

WiLLARD  Bartle'it,  Hiscock  and  Chase,  J  J.,  concur  with 
Haioht,  J.,  and  Cullen,  Ch.  J.;  Yann,  J.,  reads  dissenting 
opinion  ;  Edward  T.  Bartleit,  J.,  not  sitting. 

Order  affirmed. 
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The  People  of  the  State  of  New  York  ex  rel.  American 
Exchange  National  Bank,  Appellant,  v.  Lawson  Purdy 
et  al.,  as  Comiiiissioners  of  Taxes  and  Assessments  of  tiie 
City  of  New  York,  Respondents. 

Tax — bank  may  institute  certiorari  proceedings  to  review  assess- 
ment of  its  capital  stock  —  effect  of  curative  act  (L.  1909,  ch.  74) 
permitting  correction  of  assessments  in  New  York  city  invalid 
because  notices  were  not  given. 

A  bank  may  institute  a  proceeding  by  certiorari  on  behalf  of  its  stock- 
holders in  relation  to  the  assessment  and  taxation  of  its  shares  of  stock. 

The  period  of  liinitntion  prescribed  by  the  Tax  Law,  within  which  appli- 
cation must  be  made  for  the  writ  of  certiorari,  is  not  set  in  motion  until 
notice  is  given  by  posting  and  publication  that  the  completed  tax  roll 
has  been  filed.  The  Supreme  Court  may,  however,  in  the  exercise  of 
its  discretion,  in  the  case  of  long  delay,  dismiss  the  writ  on  account  of 
laches. 

Payment  under  the  compulsion  of  a  statute  making  a  tax  a  direct  lieu 
upon  shares  of  stock  in  a  bank  is  an  involuntary  payment  as  to 
stockholders. 

Clmpter  74  of  the  Laws  of  1909  is  curative  in  part,  but,  as  it  also  provides 
for  the  completion  of  an  imperfect  assessment  duly  commenced  under  a 
valid  statute  but  not  finished  because  notice  had  not  been  given  nor  an 
opportunity  to  be  heard  afforded,  as  required  by  the  Tax  Law,  to  this 
extent  it  is  in  the  nature  of  an  act  authorizing  a  reassessment. 

The  legislature  has  power  to  authorize  a  reassessment,  or  the  completion 
of  an  imperfect  assessment,  by  doing  something  which  should  have  been 
done  before,  but  was  not  done  in  time,  or  not  done  at  all. 

A  curative  statute  nets  directly  upon  a  defective  assessment  and  legalizes 
it  without  further  procedure  by  the  taxing  oflScers.  This  may  legally 
be  done  as  to  sucli  feutures  of  the  procedure  as  might  have  been  omit- 
ted in  the  original  statute  without  affecting* its  validity.  When,  how- 
ever, the  new  act  requires  something  more  to  be  done  hy  the  taxing 
oflScers  and  legalizes  the  a.ssessment,  providiKi  those  acts  are  done,  it 
provides  for  a  reassessment,  or  the  completion  of  the  old  assessment. 
Sucli  legislation  is  valid,  provided  the  original  taxing  act  was  valid 
and  the  omission  sought  to  be  remedied  is  not  jurisdictional,  but  an 
irregularity  Hence  the  act  in  question  is  constitutional,  both  upon 
principle  and  authority,  except  ns  to  one  of  its  provisions. 

To  the  extent  that  this  statute  prohibits  the  court  from  giving  relief  in 
actions  or  proceedings  pending  when  the  act  was  passed  on  account  of 
irregularities  theret^)fore  existing,   it  is  unconstitutional,   because  in 
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effect  it  legalizes  the  assessment,  even  if  no  opportunity  to  be  heard  is 
given  as  required  by  the  other  provisions  of  the  act.  That  sentence, 
however,  stands  by  itself,  and  is  so  separated  from  tlie  rest  of  the  stat- 
ute in  purpose  nnd  meaning  that  it  may  be  eliminated  without  affecting 
the  validity  of  the  remainder. 

Upon  consideration  of  the  peculiar  situation  arising  from  the  passage  of 
the  curative  act  after  the  commencement  of  this  proceeding  and  before 
its  determination,  field,  thnt  the  matter  should  be  remitted  to  the  Spe- 
cial Term  with  leave  to  the  respondents  to  there  move  for  leave  to  file 
a  supplemental  return. 

People  ex  rel.  Am.  Ex.  Nat.  Bank  v.  Purdy,  132  App.  Div.  931,  reversed. 

(Argued  October  4,  1909;  decided  November  9,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
28,  1909,  which  affirmed  an  order  of  Special  Term  dismissing 
a  writ  of  certiorari  to  review  certain  assessments  for  taxation 
upon  the  capital  stock  of  the  relator  owned  by  its  respective 
shareholders. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

J.  Ciilhert  Pahner  and  Edwin  L.  Kalish  for  appellant. 
The  act  does  not  deprive  the  court  of  power  in  the  premises. 
(Cooley  on  Const.  Lim.  448;  Gilman  v.  Tucker^  128  N.  Y. 
202;  Matter  of  Trustees  of  Union  College,  129  N.  Y.  315  ; 
Loomia  v.  City  of  Little  Falls,  176  N.  Y.  34;  Downey  v. 
Sell,  185  N.  Y.  435 ;  Cromwell  v.  MacLean,  123  N.  Y.  491 ; 
City  of  New  YorTc  v.  Streeter,  91  App.  Div.  210;  Foster  v. 
Foster,  129  Mass.  561;  Meigs  v.  Roberts,  162  N.  Y.  378; 
Sanders  v.  Downs,  141  N.  Y.  426.)  The  assessment  is  void 
and  incurable  because  made  without  jurisdiction  and  without 
due  process  of  law.  {Matter  of  Douglas  v.  Bd,  of  Suprs,, 
172  N.  Y.  315 ;  Howell  v.  City  of  Buffalo,  37  N.  Y.  274 ; 
Cooley  on  Taxation,  228 ;  People  ex  rel,  B.  S.  Bank  v. 
Feltner,  191  K  Y.  97 ;  People  v.  Bd,  of  Suprs.,  36  How.  Pr. 
547;  Trumhull  v.  Palmer,  104  App.  Div.  53;  Stuart  v. 
Palmer,  74  N.  Y.  191 ;  People  ex  rel,  Moller  v.  G*Donnell, 
183  N.  Y.  12.)  The  proceeding  was  properly  instituted  by 
the  relator.     {Matter  of  First  Nat,  Bank,  182  N.  Y.  462; 
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People  ex  rel.  O.  If.  Bank  v.  Comrs.  of  Taxes,  67  N.  Y. 
516 ;  People  ex  rel.  T.  Nat,  Bank  v.  Comrs,  of  Ta^xes,  69 
N.  Y.  91 ;  Cummings  v.  Nat.  Bank,  101  U.  S.  156.)  Tlie 
proceeding  was  brouglit  in  due  time.  {People  ex  rel,  Thom- 
son V,  Feitner,  168  N.  Y.  447;  People  ex  rel,  R,,  W,  cfe  O. 
R,  R,  Co,  V.  ITaupt,  104  N.  Y.  381 ;  People  ex  rel,  R.,  W. 
dk  0,  R,  R,  Co,  V.  Hicks,  105  N.  Y.  202 ;  People  ex  rel,  W. 
8.  R,  R,  Co,  V,  Adams,  125  N.  Y.  484.)  The  fact  that  tlie 
tax  was  paid  before  the  proceeding  was  instituted  is  imma- 
terial. {Brmch^r  v.  Vil,  of  Port  Chester,  101  N.  Y.  240; 
Adains  v.  Bd,  ofSuprs,,  154  N.  Y.  626 ;  Curnmiiigs  v.  Nat, 
Banky  101  U.  S.  156 ;  ^,  Lis,  Co.  v.  Mayor,  etc,  153  N.  Y. 
333.)  The  law  violates  the  Constitutions  of  the  United  States 
and  of  the  state  of  New  York.  (U.  S.  Const.  14th  amend. ; 
Const,  of  N.  Y.  art.  1,  §  6 ;  U.  S.  R.  S.  §  5219.) 

Charles  F,  Brown,  Sila>s  B,  Browndl,  John  0,  Heald  and 
John  R.  Ilalsey  for  relators  in  similar  pending  proceedings, 
intervening.  The  act  of  1909  is  a  confirming  act  only  and 
not  a  statute  for  reassessment.  {Ilagner  v.  Hall,  10  App.  Div. 
581 ;  Matter  of  Trustees  of  Union  College,  129  N.  Y.  308.) 
These  assessments  cannot  be  cured  by  a  confirming  act.  {City 
of  Rochester  V.  F,  W,  Assn,,  183  N.  Y.  23;  Wallace  v. 
McEchron,  176  N.  Y.  424;  Smithy.  Buffalo,  159  N.  Y. 
427  ;  Tan  Deventer  v.  Long  Island  City,  139  N.  Y.  133 ; 
Matter  of  Trustees  of  Union  College,  129  N.  Y.  308 ;  Croin- 
well  V.  Mac  Lean,  123  N.  Y.  474 ;  People  ex  rel.  B,  S,  Bank 
V.  Feitner,  191  N.  Y.  88.)  The  provisions  in  the  act  of  1909 
for  hearing  and  correction  of  the  assessments  after  they  had 
been  made  is  insufficient  to  cure  the  vice  in  the  method  of 
making  them.  {People  ex  rel.  B.  S,  Bank  v.  Feitner,  120 
App.  Div.  838.)  The  provision  in  the  act  of  1909  that  no 
court  or  other  tribunal  should  have  the  power  to  grant  relief 
against  the  illegality  of  the  assessments  on  account  of  any 
irregularity,  either  in  pending  or  subsequent  proceedings,  is 
unconstitutional  in  so  far  as  it  applies  to  irregularities  that 
are  not  cured  by  the  act  of  confirmation.      ( Wallace  v. 
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McEchroUy  176  N.  Y.  424 ;  Matter  of  TruBteea  of  Union 
CoUege,  129  N.  Y.  308.) 

Benjamin  G,  Paskus  and  Herman  Goldman  for  relators 
in  similar  pending  proceedings,  intervening.  Chapter  74  of 
the  Laws  of  1909  is  a  curative  act ;  it  is  not  an  act  providing 
for  a  reassessment.  {Spencer  v.  Merchant^  100  N.  Y.  585  ; 
Stuart  V.  Palmer^  74  N.  Y.  183.)  The  defects  iti  the  assess- 
ments in  question  were  jurisdictional  and,  therefore,  it  was 
not  witliin  the  power  of  the  legislature  to  cure  them.  {Ensign 
V.  BarBe,  107  N.  Y.  329 ;  Stuart  v.  Palmer,  74  N.  Y.  183 ; 
Gray's  Lim.  on  Taxing  Power,  §§  1247, 1252 ;  Cromwell  v. 
MacLean,  123  N.  Y.  490 ;  Stuart  v.  Palmer,  74  N.  Y.  190  ; 
Jewell  V.  Yan  Steenhurgh,  58  N.  Y.  85  ;  People  v.  Turnery 
145  K.  Y.  451;  Trumhull  v.  Palmer,  104  A  pp.  Div.  51; 
Matter  of  Douglas  \\  Bd.Suprs.j  172  N.  Y.  315  ;  Ilagner  v. 
Hall,  10  App.  Div.  581 ;  159  N.  Y.  552.)  The  curative  act 
(L.  1909,  ch.  74)  is  unconstitutional  for  the  further  reason 
that  it  attempts  to  give  notice  and  a  hearing  after  final  impo- 
sition of  the  tax.  {People  v.  Turner,  117  N.  Y.  238  ;  Stuart 
V.  Palmer,  74  N.  Y.  183 ;  Trumhull  v.  Palmer,  104  App. 
Div.  51.) 

Francis  K,  Pendleton,  Corporation  Counsel  {  William  H. 
King  of  counsel),  for  respondents.  As  chapter  74  of  the  Laws 
of  1909  provided  for  notice  and  hearing,  and  it  was  within  the 
power  of  the  legislature  in  the  first  instance  to  prescribe  for 
notice  and  hearing  after  the  assessments  were  made  and  the 
tax  collected,  the  act  is  a  bar  to  the  cancellation  of  any  assess- 
ment made  without  prior  notice  and  hearing.  (  Williams  v. 
Supervisor s of  AJJbany ,  21  Fed.  Rep.  99 ;  122  U.  S.  154;  Crom- 
well V.  Maclean,  123  N.  Y.  474;  Terrel  v.  Wheeler,  123  N.  Y. 
76;  People  v.  Turner,  117  N.  Y.  227;  Ensign  v.  Barse,  107 
N.  Y.  329;  Cooley  on  Ta.xn.  [3d  ed.]  633;  Ilagner  y.  Hall,  10 
App.  Div.  581;  People  v.  Wemple,  117  N.  Y.  85;  Spencer  v. 
Merchant,  100  N.  Y.  585 ;  125  U.  S.  345.)  Chapter  74  of 
the  Laws  of  1909  properly  applies  to  pending  proceedings, 
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and  lience  is  a  bar  in  these  proceedings  to  a  cancellation  of 
the  assessments  for  any  prior  failure  to  give  notice  and  hear- 
ing. {People  ex  rel.  Kibner  v.  McDonald^  69  N.  Y.  362 ; 
Town  of  Duanesburgh  v.  Jenkins^  57  N.  Y.  177;  Tifft  v. 
City  of  Buffalo,  82  N.  Y.  204;  1  Cooley  on  Taxn.  [3d  ed.] 
512;  Cowgill  v.  Ltmg^  15  III.  202;  State  v.  Squires,  26  Iowa, 
340 ;  Dittoe  v.  d'tf/  of  Davenjwrt,  74  Iowa,  GQ ;  Citi/  of 
Clmton  V.  WaUicJcer,  96  Iowa,  655 ;  State  v.  Norwood,  12 
Md.  195 ;  Miller  v.  Graham,  17  Ohio  St.  1 ;  State  v.  Apgar, 
31  N.  J.  L.  358.)  The  bank  had  no  authority  under  the  Tax 
Law  to  institute  the  proceeding,  because  the  assessments 
sought  to  be  canceled  were  made,  not  upon  the  bank,  but 
against  the  shareholders  upon  their  shares  of  stock,  and  the 
proceeding  was  not  brought  in  behalf  of  the  sharelioldera 
assessed.  [0,  Nat,  Bank  v.  Owen-sboro,  173  U.  S.  669; 
People  ex  rel.  Jf.  Nat.  Hank  v.  Cohman,  41  Hun,  344; 
People  ex  rel.  Blakeslee  v.  Conirs.,  135  N.  Y.  447;  People 
ex  rel.  Kohler  v.  Feitner,  71  App.  Div.  572.) 

Vann,  J.  By  this  proceeding  the  relator,  a  national  bank- 
ing association,  seeks  to  set  aside  an  assessment  made  upon 
the  stock  of  its  shareholders  for  the  year  1907  by  the  board  of 
taxes  and  assessments  of  the  city  of  New  York.  The  method 
of  assessment  and  the  entire  procedure  were  substantially  tlie 
same  as  was  pursued  in  the  case  of  People  ex  rel.  Bridgeport 
Savings  Bank  v.  Feitner  (191  N.  Y.  88),  recently  decided  by 
us.  We  there  held  that  the  statute,  under  which  the  assess- 
ment was  levied  in  that  case  as  well  as  in  this,  was  valid,  but 
as  the  notice  and  opportunity  to  be  heard  required  thereby 
w^ere  not  given,  the  assessment  was  voidable  for  that  reason 
and  for  that  reason  only.  We  distinctly  announced  that  while 
wo  held  the  statute  valid  we  were  compelled  "  on  account  of 
the  irregularity  in  failing  to  give  notice,  to  reverse  the  orders 
of  the  Appellate  Division  and  of  the  Special  Term  and  to 
cancel  the  assessment  against  the  relator."  In  other  words, 
we  upheld  the  Tax  Law  so  far  as  it  applied  to  that  case  as 
constitutional,  but  reversed  the  action  of  the  taxing  olficers  on 
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account  of  their  failure  to  give  notice,  which  we  lield  upon 
authority  was  merely  an  irregularity.  Our  decision  in  that 
case  was  handed  down  on  the  last  day  of  January,  1908,  and 
the  writ  to  review  the  a^essment  involved  in  this  case  was 
issued  on  the  11th  of  April  in  the  same  year,  but  the  final 
order  of  the  Special  Term  sustaining  the  assessment  was  not 
made  until  the  5th  of  April,  1909.  In  the  meantime  an  act, 
claimed  to  be  curative  in  its  effect,  was  passed,  known  as 
chapter  74  of  the  Laws  of  1909,  and  although  the  proceeding 
herein  had  been  previously  snbmitted  to  the  Si)ecial  Term 
for  decision,  as  it  was  undecided  on  the  27th  of  February 
when  that  law  took  effect,  a  rehearing  was  granted  so  that  the 
effect  of  the  new  statute  might  be  considered.  After  due 
considemtion,  the  Special  Term  held  the  statute  a  bar  to  this 
proceeding,  which  was  dismissed,  without  costs,  and  upon 
appeal  to  the  Appellate  Division  the  order  was  affirmed,  one 
of  the  justices  dissenting.  The  relator  now  comes  before  us, 
and  the  main  question  presented  by  its  appeal  is  the  validity 
and  effect  of  the  statute,  which,  for  convenience  at  least,  v/e 
shall  call  the  curative  act. 

Several  preliminary  questions  should  be  considered  before 
the  main  controversy  is  passed  upon. 

1.  Had  the  relator  the  right  to  institute  this  proceeding  in 
its  own  name,  or  should  it  have  been  commenced  by  some 
shareholder  claiming  to  be  aggrieved  ? 

We  do  not  regard  this  question  as  open.  {Matter  of  First 
National  Bank  of  Ossining,  182  N.  Y.  460,  4(52.)  In  the 
case  cited  the  j)roceeding  was  commenced  by  the  bank  alone, 
no  shareholder  having  joined  therein,  and  it  was  contended, 
both  at  Special  Term  and  in  this  court,  that  the  relator  was  not 
injured  by  the  assessments  because  they  were  not  made  against 
it  or  its  proi>erty  butagainst  the  shareholders  upon  their  shares 
of  stock.  Judge  Gray,  speaking  for  all  the  judges,  answered 
this  contention  as  follows:  "That  the  bank  was  aggrieved, 
within  the  meaning  of  section  250  of  the  Tax  Law,  and,  there- 
fore, was  entitled  to  sue  out  the  writ  of  certiorari  is,  in  my 
opinion,  beyond  question.     The  Tax  Law  makes  the  bank  the 
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agent  for  the  collection  of  the  tax  and  subjects  it  to  a  penalty 
for  failure  to  pay  over  the  same  to  the  county  treasurer,  or, 
in  tlie  city  of  New  York,  to  tlie  receiver  of  taxes.  The  rep- 
resentative capacity  of  a  bank  to  maintain  a  suit  in  behalf  of 
its  stockholders,  in  relation  to  the  assessment  and  taxation  of 
its  shares  of  stock,  was  sufficiently  declared  in  the  recent  case 
of  Mercantile  Natiorud  Bank  v.  Mayor ^  etc.j  of  New  York 
(172  N.  Y.  35,  45),  and  it  can,  undoubtedly,  institute  such  a 
proceeding  as  this.  Such  was  the  procedure  as  far  back  as 
the  case  of  People  ex  rel.  Gallatin  National  Bank  v. 
Commissioners  of  Taxes  (67  N  Y.  516).'* 

While  tlie  writ  in  that  case  was  dismissed  at  the  Special 
Terra  and  the  Appellate  Division  affirmed,  we  decided  that 
"  as  there  was  no  ground  for  the  dismissal  of  the  writ,  except 
that  the  determination  of  the  board  of  assessors  was  correct, 
the  order  should  be  amended  so  as  to  read  that  it  affirms  tlie 
proceedings  of  the  board  of  assessors  and  dismisses  tlie  writ 
of  certiorari."  The  language  of  Judge  Gray,  therefore, 
was  not,  as  the  respondents  contend,  the  mere  expression 
of  his  own  opinion,  for,  as  the  proceedings  were  affirmed, 
the  point  was  necessarily  involved  and  decided. 

2.  Was  the  proceeding  brought  within  the  period  prescribed 
by  law  ? 

The  statute  authorizing  the  writ  provides  that  tiie  applica- 
tion therefor  must  be  made  "  within  fifteen  days  after  the 
completion  and  tiling  of  the  assessment  roll  and  the  first  post- 
ing or  publication  of  the  notice  thereof  as  required  by"  the 
Tax  Law.  (§  251.)  It  is  further  provided  that  the  com- 
pleted roll  shall  be  filed  by  a  date  named  and  notice  given  by 
posting  and  publication  that  it  has  been  so  filed  and  is  open  to 
public  inspection.  (Id.  §  38.)  One  object  of  the  notice  is  to 
set  in  motion  the  period  of  fifteen  days  so  that  it  will  begin 
to  run,  and  as  no  notice  was  given  in  the  case  before  us,  the 
period  of  limitation  prescribed  by  section  251  had  not  expii*ed 
when  application  was  made  for  the  writ.  {People  ex  rel. 
Rom^^  Watertown  <J&  Ogdenshurgh  Railroad  Co.  v.  Ilaupt^ 
104  N.  Y.   377,   381.)    In  thus  holding  that  there  was  no 


1909.]     People  ex  rel.  Am.  Ex.  Nat.  IBank  v.  I^urdy.      277 


N.  Y.  Rep.]  Opinion  of  the  Court,  per  Vann,  J. 

limitation  as  matter  of  law,  we  do  not  wish  to  intimate  that 
the  Supreme  Court  might  not  well,  in  the  exercise  of  its 
discretion,  when  there  has  been  long  delay  in  applying  for 
the  writ,  dismiss  it  on  account  of  laches.  In  this  proceeding, 
however,  the  writ  was  dismissed  because  the  curative  act  was 
regarded  as  a  bar. 

3.  Was  payment  of  the  taxes  without  protest  before  the 
writ  was  issued  a  bar  to  the  proceeding? 

The  taxes  in  question,  amounting  to  the  sum  of  $96,000, 
were  paid  by  the  relator  without  objection  on  the  31st  of 
December,  1907,  and  this  proceeding  was-  instituted  on  the 
11th  of  April,  1908.  The  statute  connnands  every  bank  to 
pay  the  taxes  assessed  upon  the  shares  of  its  stockholders  from 
the  fund  devoted  to  dividends,  and  imposes  a  penalty  in  case 
of  failure.  Tlie  tax  is  not  only  made  a  lien  on  the  shares 
until  it  is  paid,  but  it  is  expressly  provided  that  "if  the  stock 
is  transferred  it  shall  be  subject  to  such  lien."  (Tax  Law, 
§  72.)  Some  of  the  stockholdere  of  the  relator  were  not  satis- 
fied with  such  payment  of  tlie  taxes  on  tlieir  shares,  for  the 
return  shows  that  twenty-tiiree  instituted  proceedings  to 
review,  which  are  now  pending.  We  have  held,  under  cir- 
cumstances quite  analogous  to  those  in  this  case,  tliat  payment 
under  tlie  compulsion  of  a  statute  making  the  tax  a  direct  lien 
!ipon  shares  of  stock  in  a  banking  association  is  an  involnntaiy 
payment  as  to  stockholders,  {^tna  Ins.  Co.  v.  Mayor^  etc.y 
of  New  York^  153  N.  Y.  331,  341.)  As  the  bank  can  insti- 
tute a  proceeding  for  the  l)enefit  of  its  stockholders  in  order 
to  avoid  a  multiplicity  of  proceedings,  and  as  the  tax  is  made 
a  lien  upon  the  shares  of  stock  which  follows  them  into  the 
market,  we  think  the  payment  should  be  held  involuntary,  so 
that  the  stockholders  may  derive  the  same  advantage  from 
the  review  at  the  instance  of  the  bank  as  if  each  one  of  the 
thirteen  hundred  stockholders  of  the  relator  had  instituted  a 
separate  proceeding  at  great  expense  to  themselves  and  with 
unnecessary  sacrifice  of  the  time  of  the  courts.  The  peculiar 
circumstances  make  the  payment  in  question  an  exception  to 
the  general  rule. 
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We  now  reach  the  question  whether  the  curative  act  is  con- 
stitationai  and  if  it  is,  what  effect  it  had  upon  the  assessment 
in  question. 

That  act  empowers  the  board  of  taxation  and  assessment  of 
the  city  of  New  York  to  cancel  or  reduce  assessments  for 
taxation  of  the  shares  of  stock  of  banks  or  banking  associa- 
tions in  tljat  city  made  by  such  board  for  tlie  years  1901  to 
1907,  inchisive.  It  provides  tliat  said  assessments  shall  be 
open  to  public  inspection  at  a  place  named,  during  the  period 
"beginning  twenty  days  after  the  passage"  of  the  act  and 
ending  on  tlie  31st  of  October,  1909  ;  that  an  application  for 
reduction  or  cancellation  may  be  made  to  the  board  at  its 
office  on  or  before  September  1st,  1909,  by  any  person  deem- 
ing himself  aggrieved,  who  is  to  be  granted  a  hearing  if  he  so 
requests ;  that  on  or  before  October  1st,  1909,  every  applica- 
tion shall  be  determined  by  the  board,  which  is  required  to 
declare  its  determination  by  cancellation  or  reduction  on  the 
assessment  rolls  when  necessary.  Review  by  certiorari  is 
authorized  provided  the  writ  is  applied  for  within  a  period 
named.     (L.  1909,  ch.  74,  §  1.) 

The  second  section  provides  that  all  such  assessments  "  as 
to  which  no  application  for  relief  shall  be  made  *  *  * 
shall  be  and  hereby  are  ratified  and  confirmed  ;  and  every 
determination  by  said  board  as  herein  provided,  upon  an 
application  seasonably  made  for  relief  under  this  act,  shall  be 
final  and  conclusive,  unless  reversed  or  modified  by  the 
court  in  a  certiorari  proceeding  thereafter  brought  as  herein 
provided." 

By  the  third  section  the  board  is  required  to  certify  their 
determination  to  the  comptroller,  "who  shall  thereupon  cor- 
rect or  cause  to  be  corrected  the  assessment  and  tax  in  the 
records  or  tax  books  of  the  city  of  New  York  in  accordance 
with  the  determination  of  the  said  board,  and  if  the  tax  based 
on  such  assessment  has  been  paid  a  refund  shall  be  made  by 
the  comptroller  in  the  same  manner  as  provided  in  the  Tax 
Law  where  a  final  order  in  a  certiorari  proceeding  directs 
the  cancellation  or  reduction  of  an  assessment  for  taxation." 
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Section  four  makes  provision  for  notice  as  follows: 
"  Beginning  within  twenty  days  after  the  passage  of  tliis  act 
tlie  said  board  shall  publish  a  notice  subscribed  by  theui '-  in 
the  official  newspapers  "  for  three  weeks  *  *  *  that,  pur- 
suant to  the  provisions  of  this  act,  the  said  assessments  will  be 
0|>ea  to  public  inspection,  beginning  twenty  days  after  the 
passage  of  this  act,  and  until  October  thirty-one,  1909,  in  the 
office  of  said  board  *  *  *  and  that  application  for  reduc- 
tion or  cancellation  of  said  assessments  may  be  made  to  said 
board  at  its  said  office,  in  writing,  on  or  before  September  one, 
1909,  specifying  the  grounds  therefor,  by  any  person  deem- 
ing himself  aggrieved  by  said  assessments,  and  that  upon 
suck  application  a  hearing,  if  requested,  will  be  granted  by 
said  board  or  by  a  member  or  membei*s  thereof.  No  other  or 
further  notice  of  the  provisions  .of  this  act  shall  be  required 
to  be  given." 

The  act  was  passed  to  relieve  the  situation  resulting  from 
our  decision  in  the  case  of  People  ex  rel.  Bridgeport  Savings 
Bank  V.  Feitner  (191  N.  Y.  88)  and  should  be  read  in  connec- 
tion therewith.  The  statute  is  curative  in  part,  but,  as  it  also 
provides  for  the  conipletion  of  an  imperfect  assessment,  duly 
commenced  under  a  valid  statute  but  not  iinished  because  notice 
had  not  been  given  nor  an  opportunity  to  be  heard  afforded,  as 
required  by  the  Tax  Law,  to  this  extent  it  is  in  the  nature  of  an 
act  authorizing  a  re-assessment.  The  object  of  the  statute  was 
to  lay  hold  of  assessments  commenced  several  years  before  the 
act  was  passed  and  to  authorize  their  completion  by  doing 
what  had  not  been  done,  although  required  by  law.  It  pro- 
vides for  a  notice  to  be  given  and  a  hearing  to  be  had  in  the 
place  of  those  omitted,  owing  to  a  misunderstanding  of  the 
statute  governing  the  procedure.  Any  person  deeming 
himself  aggrieved  by  the  tentative  assessment  is  given  ample 
opportunity  to  make  complaint,  to  have  it  duly  heard  and 
determined,  and  to  credit  or  restitution  if  the  tax  has  been 
paid  and  the  assessment  is  reduced  or  canceled.  All  pereons 
who  make  no  complaint  pursuant  to  the  opportunity  afforded, 
are  concluded,  the  same  as  they  would  have  been  if  the  oppor- 
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tunity  had  been  duly  given  as  required  by  the  Tax  Law.  On 
account  of  the  irregularity  in  failing  to  afford  an  opportunity 
to  be  heard,  we  were  compelled  to  reverse  in  the  Bridgeport 
Savings  Bank  case  and  the  legislature  sought  to  remedy  the 
omission  by  providing  that  an  opportunity  to  be  lieard  might 
still  be  given  and  the  tax  completed,  even  at  a  late  day,  by 
proceedings  which  should  have  been  taken  in  the  first  instance. 

This  act  is  analogous  in  principle  and  similar  in  method  of 
procedure  to  one  passed  April  30th,  1883,  which  was  held 
valid  by  the  Supreme  Court  of  the  United  States.  (  Williams 
V.  Suj>ervisors  of  Albany,  122  U.  S.  154;  L.  1883,  ch. 
345.) 

In  that  case  it  appeared  that  in  the  years  1876,  1877 -and 
1878  the  assessors  of  the  city  of  Albany  in  assessing  shares 
of  bank  stock  failed  to  make  the  assessment  in  each  of  those 
years  until  after  the  first  of  September,  which  was  too  late  to 
give  the  notice  and  the  opportunity  to  be  heard  according  to 
the  statute  then  in  force.  The  act  of  1883  provided  that  the 
notice  and  opportunity  might  still  be  given,  and  confirmed  the 
assessments  subject  to  the  right  of  the  shareholders  to  ask  for 
a  cancellation  or  reduction  after  the  notice  and  opportunity, 
thus  authorized,  had  been  given,  and  directed  restitution 
when  the  tax  had  been  paid,  of  the  principal  and  interest  of 
any  sum  deducted  on  the  complaint  of  a  person  aggrieved. 
This  was  the  second  attempt  of  the  legislature  to  remedy  the 
evil,  the  first  (L.  1881,  ch.  271)  having  failed  because  the 
legislature  itself  sought  to  make  the  assessments  without  pro- 
viding for  an  opportunity  to  be  heard  {Albany  City  Nat. 
Bank  v.  Maker,  9  Fed.  Rep.  884.) 

It  was  strenuously  contended  by  able  counsel  that  the  sec- 
ond statute  also  was  invalid  for  many  reasons  and  especially 
because  the  defects  in  the  assessments  were  such  as  could  not 
bo  legalized  even  if  the  tax  had  not  been  collected,  and 
because  the  legislature  had  no  power  by  a  curative  act  to 
authorize  a  completion  of  the  assessments  after  the  period 
had  expired  within  which,  according  to  the  original  statute, 
they  might  have  been  made. 
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Mr.  Justice  Field,  speaking  for  all  the  justices,  said :  '^  The 
irregularities  in  tlie  assessment  for  the  years  1876,  1877,  and 
1878,  in  that  no  entry  of  any  assessment  of  tlio  shares  of  the 
plaintiff  and  of  the  stockholders  wliose  claims  were  assigned 
to  him  was  made  on  the  assessment  roll  of  those  yeare  until 
after  the  first  of  September,  and  after  the  time  for  revising 
and  correcting  the  assessment  had  passed,  and  in  the  defect  of 
the  oath  annexed  in  its  averment  as  to  the  estimate  of  the 
value  of  real  estate,  were,  in  our  judgment,  cured  by  the 
validating  act  of  April  30,  1883.  The  power  of  taxation 
vested  in  the  legislature  is,  with  some  exceptions,  linjited  only 
by  constitutional  provisions  designed  to  secure  equality  and 
uniformity  in  the  assessment.  The  mode  in  which  the  prop- 
erty shall  be  appraised,  by  whom  its  appraisement  shall  be 
made,  the  time  within  which  it  shall  be  done,  what  certificate 
of  their  action  shall  be  furnished,  and  when  parties  shall  be 
heard  for  the  correction  of  errors,  are  mattere  resting  in  its 
discretion.  Where  directions  upon  the  subject  might  orig- 
inally have  been  dispensed  with,  or  executed  at  another  time, 
irregularities  arising  from  neglect  to  follow  them  may  be 
remedied  by  the  legislature,  unless  its  action  in  this  respect 
is  restrained  by  constitutional  provisions  prohibiting  retro- 
spective legislation.  It  is  only  necessary,  therefore,  in  any 
case  to  consider  whether  the  assessment  could  have  been 
ordered  originally  without  requiring  the  proceedings,  the 
omission  or  defective  performance  of  which  is  complained 
of,  or  without  requiring  them  within  the  time  designated. 
*  *  *  But  it  is  not  perceived  why  it  (the  assessment) 
might  not  be  legalized  and  confirmed  by  the  legislature  giving 
to  them  (the  taxpayers)  such  opportunity  after  the  tiuje 
originally  designated  had  expired.  No  just  right  of  the 
taxpayer  would  thereby  be  defeated.  *  *  *  It  is  diffi- 
cult to  see  on  what  plausible  ground  the  validity  of  this 
act  can  be  questioned,  unless  the  power  of  the  legislature 
to  cure  by  legislative  act  any  irregularities  of  the  assessment 
be  denied.  Every  right  of  the  shareholder  who  had  paid 
taxes  on  the  assessment,  and  it  does  not  appear  that  there 


282   Pkople  ex  rkl.  Am.  Ex.  Nat.  Bank  v.  Purdy.  [Nov., 

0,>iDioQ  of  the  Court,  per  Vaxn,  J.  [Vol.  196. 

wore  any  otliers,  was  secured.  He  could  present  any  claim 
he  niiglit  liave  fur  a  reduction  or  cancellation  of  the  assess- 
ment, and  be  Iioard  respecting  it.  Pie  occupied  the  same 
position  he  would  have  Iield,  if  tlie  assessment  of  his  shares 
had  been  placed  on  the  assessment  roll  within  the  time 
required  —  that  is,  before  the  firat  of  September  —  and  the 
oath  annexed  had  been  without  any  fault  or  omission  in  its 
averments.  The  plaintiff  and  the  other  shareholders  were 
bound,  as  owners  of  propert}',  to  bear  their  just  proportion  of 
the  public  burdens,  and  if,  in  ascertaining  what  that  propor- 
tion should  be,  some  steps  in  the  proceeding  were  omitted 
which  invalidated  the  assessment,  it  would  seem  but  just  that 
the  defect  should  be  cured,  if  practicable,  and  the  sharehold- 
ers not  be  allowed  to  escape  taxation,  and  thus  entail  the 
burden  they  should  bear  upon  other  taxpayers  of  the 
community."     (p.  163.) 

The  case  was  fully  discussed  by  Judge  Wallace  when  it 
was  before  the  United  States  Circuit  Court.  His  answer  to 
the  objection  that  the  taxpayers  were  not  given  an  oppor- 
tunity to  be  heard  until  after  they  were  compelled  to  pay  the 
taxes  was  in  part  as  follows :  "  The  general  rule  has  often  been 
declared,  that  the  legislature  may  validate,  retros|>ectively,  any 
proceedings  which  they  might  have  authorized  in  advance. 
And  it  is  immaterial  that  such  legislation  may  operate  to 
divest  an  individual  of  a  rio:ht  of  action  existing:  in  his 
favor,  or  subject  him  to  a  liability  which  did  not  exist 
originally.  In  a  large  class  of  cases  this  is  the  paramount 
object  of  such  legislation.  If,  therefore,  it  was  within  the 
competency  of  tlie  legislature  to  provide  for  the  collection  of 
a  tax  by  a  system  which  re(|uires  the  taxpayers  to  pay  in 
advance  of  an  opportunity  to  be  heard,  but  which  permits 
them  to  have  a  subsequent  hearing  and  to  obtain  restitution, 
if  restitution  ought  to  be  made,  the  validating  act  was  con- 
stitutional. *  *  *  In  judicial  proceedings  due  process  of 
law  requires  a  hearing  before  condemnation  and  judgment 
before  disposst^ssion  ;  but  when  property  is  appropriated  to 
the  public  use  under  the  power  of  eminent  domain  or  under 
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the  power  of  taxation,  different  considerations  from  those 
which  prevail  in  controversies  between  individuals  obtain. 
Tlius,  wlien  property  is  taken  under  tlie  power  of  eminent 
domain  by  the  state,  or  by  municipal  corporations  by  state 
authority,  the  adjudications  sanction  the  validity  of  laws 
wliich  permit  the  property  of  the  citizen  to  be  appropriated 
before  a  hearing  and  before  compensation.  It  is  sufficient  if 
provision  is  made  by  the  law  by  whicli  the  party  can  obtain 
compensation  and  for  a  hearing  Ijefore  an  impartial  tribunal 
to  award  the  compensation.  *  *  *  There  seems  to  be  no 
reason  for  a  different  rule  when  tlie  mone}'  of  the  taxpayer  is 
appropriated  by  the  sovereign  power  under  the  riglit  of  taxa- 
tion. *  *  *  Tlie  operation  of  the  present  act  is  to  pre- 
serve, substantially,  to  the  taxpayers  the  right  of  which  they 
were  originally  deprived,  to  give  them  an  opportunity  to 
question  the  justice  of  the  assessment  and  to  restore  to  them 
tlie  sums  which  were  illegally  collected  of  them.  In  view  of 
the  large  and  almost  unlimited  discretion  which  resides  in  the 
legislature  to  regulate  the  mode  and  conditions  of  taxation,  it 
is  believed  to  be  valid  and  effectual  to  legalize  the  proceed- 
ings here."  (  Williams  v.  Board  of  Supervisors  of  the 
County  of  Albany,  21  Fed.  Kep.  99.) 

We  have  quoted  at  such  great  length  from  these  opinions 
because  the  WilUams  case  applies  so  directly  to  the  case  in 
hand  that  we  regard  it  as  controlling.  It  was  relied  np(m  by 
this  court  in  Terrel  v.  Wheeler  (123  N.  Y.  7G),  where  we 
sustained  a  curative  act  passed  to  relieve  the  city  of  Brook- 
Ivn  from  the  alarmini'  situation  that  followed  our  decision  in 
the  Brevoort  case.  {Brevoort  v.  City  of  Brooklyn^  89  N.  Y. 
128;  L.  1882,  ch.  363.)  It  has  frequently  been  cited  and 
never  disa|)proved  so  far  as  we  have  been  able  to  discover. 
We  add  a  few  citations,  none  so  directly  in  point,  but  all  tend 
ing  to  uphold  the  power  of  the  legislature  to  authorize  a  reas- 
sessment, or  the  completion  of  an  imperfect  assessment  by 
doing  something  which  should  have  been  done  before,  but  was 
not  done  in  time,  or  not  done  at  all.  {Matter  of  Van  Ant- 
werp, 56  N.  Y.  261 ;  Spencer  v.  Merchant^  100  N.  Y.  585 ; 
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S.  a,  125  U.  S.  345  ;  Ensign  v.  Barae,  107  N.  Y.  329  ;  People 
V.  Turner^  117  N.  Y.  227 ;  Matter  of  Trustees  of  Union  Col- 
lege, 129  N.  Y.  308;  Cooley  on  Taxation  [3rd  ed.],  526; 
Sutherland  on  Statutory  Construction,  §  483.) 

A  curative  statute  acts  directly  upon  tlie  defective  assess- 
ment and  legalizes  it  without  further  procedure  by  the  taxing 
officers.  This  may  legally  be  done  as  to  such  features  of  the 
procedure  as  migiit  have  been  omitted  in  the  original  statute 
without  aflfecting  its  validity;  When,  however,  the  new  act 
requires  something  more  to  bo  done  by  the  taxing  officers  and 
legalizes  the  assessment,  provided  tliose  acts  are  done,  it  pro- 
vides for  a  reassessment,  or  the  completion  of  the  old  assess- 
ment. Sucli  legislation  is  valid,  provided  tlie  original  taxing 
act  was  valid  and  the  omission  sought  to  bo  remedied  is  not 
jurisdictional,  but  an  irregularity.  Such,  as  we  read  it,  is  the 
act  now  before  us,  which  we  uphold  as  constitutional,  both 
upon  principle  and  authority. 

To  this  general  statement  there  is  one  exception.  The  last 
sentence  of  the  first  section  of  the  act  of  1909  is  as  follows : 
"  No  irreguhxrity  heretofore  existing  in  the  said  assessments 
of  bank  shares  shall  be  a  lawful  cause  for  relief  by  said  board 
upon  application  made  under  this  act  or  hy  the  court  in  any 
proceeding  or  action  heretofore  or  hereafter  instituted,^^  To 
the  extent  that  this  prohibits  the  courts  from  giving  relief  in 
actions  or  proceedings  pending  when  the  act  was  passed  on 
account  of  irregularities  theretofore  existing,  we  regard  it  as 
unconstitutional,  because  in  effect  it  legalizes  the  assessment, 
even  if  no  opportunity  to  be  heard  is  given  as  required  by  the 
otlier  provisions  of  the  act.  This  would  indorse  and  perpetu- 
ate the  original  evil  of  condemnation  without  a  hearing, 
which  the  legislature  had  no  power  to  do,  either  directl}'  by 
legalizing  the  assessment  without  further  proceedings,  or  indi- 
rectly by  depriving  the  constitutional  courts  of  jurisdiction  in 
matters  then  pending  before  them.  {Oilman  v.  Tucker y  128 
N.  Y.  190 ;  Cooley  on  Constitutional  Limitations,  354.) 

That  sentence,  however,  stands  by  itself,  and  is  so  separated 
from  the  rest  of  the  statute  in  purpose  and  meaning  that  it 
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may  be  eliminated  without  aflFecting  the  validity  of  the 
remainder.  It  does  not  depend  on  the  rest  of  the  statute  and 
the  rest  of  the  statute  does  not  depend  upon  it.  The}'  are  not 
so  i*elated  in  substance  and  object  tliat  it  is  impossible  to  sup- 
pose that  the  legislature  would  not  liave  passed  the  one  witli- 
out  the  other.  The  rule  of  elimination  should,  therefore, 
be  applied.  {Matter  of  Village  of  Middletown^  82  N.  Y. 
196  ;  Matter  of  Metropolitan  Gas  Light  Co.^  85  N.  Y.  526  ; 
Skaneatelea  Water  Works  Co,  v.  Village  of  Skan^ateles^  161 
N.  Y.  154 ;  26  Am.  &  Eng.  Ency.  [2d  ed.]  570.) 

The  final  question,  involving  t.he  effect  of  the  statute  upon 
this  proceeding  as  presented  by  the  record  before  us,  is  not 
without  embarrassment.  What  is  the  situation  that  confronts 
ns  ?  The  return  says  that  many  millions  of  dollars  are  involved 
in  this  proceeding  and  others  of  like  character  commenced 
before  the  act  of  1909  was  passed.  All  taxation  upon  shares  of 
stock  in  banks  in  the  city  of  New  York  during  a  long  period  is 
infected  with  the  same  evil  that  compelled  ns  to  reverse  in  the 
case  of  the  Bridgeport  Savings  Bank.  Since  that  decision 
was  made  a  valid  statute  has  been  passed,  which,  if  properly 
observe<l,  will  remedy  the  bulk  of  the  evil,  but  this  proceeding 
and  many  othere  were  instituted  before  the  act  took  effect. 
That  act  is  before  us,  as  it  was  before  the  courts  below,  but 
what  has  been  done  under  it  is  not  before  us  and  was  not 
before  them.  The  return  is  silent  upon  that  subject.  We  are 
not  informed,  officially,  what,  if  anything,  has  been  done  by 
the  taxing  authorities  towards  completing  the  assessment  by 
following  its  requirements.  Compliance  cannot  be  presumed, 
and  if  it  could,  we  should  not  know  what  was  done  with  the 
assessment  against  the  relator,  whether  it  was  canceled  or 
reduced  or  completed  in  the  original  amount. 

The  statute  is  not  self-executing,  as  it  requires  action  by  the 
taxing  officers,  such  as  the  publication  of  notice  in  certain 
newspapers  for  a  specified  period  ;  authorizes  application  for 
cancellation  and  reduction  to  be  made  within  another  period  ; 
provides  for  the  determination  of  such  applications  by  a  date 
named  and  the  like.     That  date  had  not  arrived  and  none  of 
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these  periods  had  expired  when  tlie  proceeding  was  argned 
before  the  Special  Term,  and  the  time  for  action  in  one 
respect  was  still  running  when  tlie  appeal  was  argned  before 
us.  The  record  is  imperfect,  and  in  view  of  the  curative  act 
it  would  be  dangerous  to  finally  pass  upon  the  rights  of  the 
parties  until  all  the  facts  have  been  placed  before  us  so  that 
complete  justice  can  be  done.  {Matter  of  Douglas  v.  Bd, 
Suprs.  Westchester  Co,,  172  N.  Y.  309,  313.)  The  peculiar 
situation  requires  a  further  and  supplemental  return,  embrac- 
ing all  that  has  been  done  under  said  act  affecting  the  assess- 
ment against  the  relator,  or  its  stockholdere.  When  all  the 
facts  are  in  the  record  the  proper  judgment  can  be  pro- 
nounced, which  will  j)rotect  every  right  of  the  relator  and  at 
the  same  time  afford  the  city  of  New  York  the  protection 
which  it  was  the  intention  of  the  legislature  to  provide. 

The  orders  of  the  courts  below  should  be  reversed,  with 
costs  in  both  to  appellant,  the  costs  in  the  Appellate  Division 
being  fixed  at  fifty  dollars  and  disbursements,  and  the  matter 
remitted  to  the  Special  Term,  with  leave  to  the  respondents 
to  there  move  for  leave  to  file  a  supplemental  return. 

Cqllen,  Ch.  J.,  Edward  T.  Bartle-it,  Hatoht,  Willard 
Bartletf,  IIiscock  and  Chase,  JJ.,  concur. 

Orders  reversed,  etc. 


In  the  Matter  of  the  Application  of  the  Crrr  of  New  York, 
Relative  to  Acquiring  Lands  for  the  Purpose  of  Opening 
Decatur  Street  in  the  Borough  of  Brooklyn. 

Frank    B.    Walker,    Appellant;    John    Schauf    et    al., 

Respondents. 

Streets  —  condemnation  of  fee  of  street  —  erroneous  award. 

Tho  city  of  New  York  instituted  proceedings  to  acquire  the  fee  to  lands 
upon  which  a  street  hud  been  hud  out  and  used.  Tlie  owner  had  con- 
veyed various  parcels  on  both  sides  of  the  street  but  retained  title  to 
tlie  fee  of  the  street.  Commissioners  awarded  a  substantial  sum  to 
unknown  owners.  The  entire  award  is  claimed  by  both  the  purchaser 
of  the  fee  of  the  street  and  by  the  abutting  owners.     Held,  that  no  party 
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is  entitled  to  more  than  a  nominal  nward  and  that  so  far  as  now  appears 
none  of  the  cUiimants  are  justly  or  equitably  entitled  to  any  part  of  the 
fund  so  awarded.    Hence  the  proceeding  is  remitted  to  the  Special  Term. 
Matter  of  City  of  New  York  {Deentur  St.\  133  App.  Div.  321,  reversed. 

(Argued  October  6,  1909;  decided  November  9,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  18,  1909,  whicli  affirmed  an  order  of  Special  Term  set- 
ting aside  the  report  of  a  referee  appointed  to  determine  to 
whom  an  award  in  condemnation  proceedings  should  be  paid. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Joh7i  M.  Pe^Ty  for  appelhuit.  The  court  below  erred  in 
holding  as  matter  of  law  that  tlie  fee  had  only  a  nominal 
value.  {Oaborne  v.  A.  T.  Co,^  189  N.  T.  ZS^"I  \  Trowbridge 
V.  Ehrlich,  191  N.  Y.  364 ;  Matter  of  Eleventh  Ave.,  81  N.  Y. 
436.)  The  court  below  erred  in  assuming  to  import  an  irrele- 
vant equity  in  favor  of  the  abutter.  (Cooley  on  Taxn.  [2d  ed.] 
606 ;  2  Desty  on  Taxn.  1237, 1238 ;  25  Am.  &  Eng.  Ency.  of 
Law,  496;  Matter  of  Meade,  74  N.  Y.  216;  1  Hare's  Am. 
Const.  Law,  310;  French  v.  B.  A,  Co,,  181  U.  S.  334; 
Norwood  V.  Baker,  172  U.  S.  269.) 

James  A.  Sheehan  for  John  Schanf  et  al.,  respondents. 
The  awards  made  in  the  report  of  the  commissioners  were 
intended  for  all  parties  interested.  {Matter  of  Eleventh 
Avenue,  81  N.  Y.  436 ;  Seton  v.  City  of  New  York,  130 
App.  Div.  148 ;  Matter  of  Newton,  45  N.  Y.  S.  R.  18 ;  Mat- 
ter of  William  <&  Anthony  Streets,  19  Wend.  694 ;  Matter 
of  Boston  Road,  27  Hun,  409.)  The  appellant  has  no  inter- 
est in  the  awards  directed  to  be  paid  to  the  respondents 
Schanf  and  Jung.  {Potter  v.  Boyce,  73  App.  Div.  383  ;  K. 
C.  F.  Ins.  Co,  V.  Stevens,  87  N.  Y.  287 ;  Van  Winkle  v. 
Van  Winkle,  184  N.  Y.  193.)  The  respondent  Schmidt  is 
entitled  to  be  compensated  for  his  private  easements  in  Deca- 
tur street,  acquired  by  the  city.  {Matter  of  Eleventh  Avenue, 
81  N.  Y.  436;  Matter  of  City  of  Nexo  York,  120  App.  Div. 
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297 ;  De  Peyster  v.  Maliy  92  N.  Y.  262.)  The  determination 
of  the  Special  Term  as  to  tlie  distribution  of  the  awards  was 
equitable.  {Matter  of  Eleventh  AvenuCy  81  N.  Y.  436 ; 
Mortiiner  v.  M.  E.  R.  B.  Co.y  22  J.  &  S.  322 ;  (7.,  etc.,  R. 
R.  Co,  V.  CicerOy  157  111.  48;  Sedgwick  on  Damages,  cli.  2, 
p.  47 ;  Leeds  v.  M.  O.  L.  Co.y  90  N.  Y.  26.) 

Merle  I,  St,  Johuy  for  Juliana  Wenzler,  respondent  The 
respondent  as  the  owner  of  this  abutting  propert}*  at  the  time 
title  vested  in  the  city  became  entitled  to  all  the  award  there- 
for, except  H  nominal  award  of  one  dollar  for  the  naked  fee. 
{Matter  of  Mayor y  etc.,  2  Wend.  472 ;  Matter  of  Jerome 
Ave.y  120  App.  Div.  297;  Matter  of  Beverly  Roady  131 
A  pp.  Div.  147 ;  Matter  of  AdamSy  141  N.  Y.  297 ;  ViUage  of 
OleoAi  V.  Steinery  135  N.  Y.  341;  Matter  of  Eleventh 
Avefiue,  81  N.  Y.  436 ;  Matter  of  Bd,  of  St,  Oj>eningy  27 
App.  Div.  265 ;  Matter  of  Tahery  91  App.  Div.  612  ;  Matter 
of  Austin  Placey  125  App.  Div.  821.) 

Vann,  J.  The  courts  below  had  much  difficulty  in  divid- 
ing a  substantial  sum  of  money  between  parties,  not  one  of 
whom  was  regarded  as  entitled  to  more  than  a  nominal 
amount  thereof.  They  found  division  difficult  as  there  was 
no  equitable  principle  upon  which  it  could  be  founded.  The 
leading  facts  out  of  which  the  controversy  arose  were  found 
by  the  referee  in  substance  as  follows :  Van  Voorhis  street, 
which  was  laid  down  on  a  map  made  about  1862,  pursuant  to 
chapter  296  of  the  Laws  of  1852,  is  identical  with  Decatur 
street,  the  subject  of  this  proceeding.  One  Ivins  soon  after 
the  street  was  thus  laid  out  acqnii'ed  title  to  the  fee  thereof 
and  of  the  property  adjoining,  and  prior  to  his  death  in  1863 
he  caused  a  map  to  be  made  of  the  property  on  which  Van 
Voorhis,  now  Decatur,  street  appeared  as  it  had  previously 
been  laid  out  on  the  map  of  the  commissioners.  Mr.  Ivins 
from  time  to  time  conveyed  various  parcels  of  land  on  both 
sides  of  the  street,  but  so  described  it  in  the  deeds  as  to  retain 
title  to  the  fee  of  the  street. 
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In  1903  tlie  city  of  New  York  instituted  proceedings  to 
acquire  the  fee  of  tlic  land  embraced  in  Decatur  street  and 
the  commissioners  awarded  a  substantial  sum  to  unknown 
owners.  The  record  does  not  contain  the  report  of  the  com- 
missioner, nor  show  for  what  interest  or  interests  the  award 
was  made,  except  as  it  states  that  ''  the  said  awards  in  our 
report  represent  the  full  value  of  the  parcels  taken."  The 
awards  were  confirmed  without  opposition.  "  The  commis- 
sioners took  testimony  as  to  the  value  of  the  land  so  taken 
only  and  no  testimony  was  iiitroduced  before  them  as  to 
damage  (if  any)  done  to  tlie  easements  as  to  the  abutting 
ownei-s  on  each  side  of  Decatur  street.''  The  evidence  taken 
by  the  commissioners  tended  to  show  that  since  1884  Decatur 
street,  although  not  graded  or  paved,  was  opened  and  used 
for  travel,  with  water  mains  therein,  a  roadway  for  vehicles 
through  the  center,  a  row  of  trees  on  either  side  and  a  path 
between  the  trees  and  the  fences  bounding  the  property  on 
both  sides. 

The  appellant,  who  has  acquired  the  rights  of  Ivins  to 
the  fee  of  the  street,  claims  the  entire  award,  which  is  also 
claimed  by  the  abutting  ownere.  The  referee  to  whom  the 
matter  of  division  was  referred,  reported  that  the  appellant 
was  entitled  to  the  whole  amount,  but  both  the  Special  Term 
and  the  Appellate  Division  were  of  a  different  opinion,  and 
gave  all  to  the  abutting  owners.  The  learned  judge  at 
Special  Term  said  in  his  opinion  :  "  Walker,  a  typical  owner 
of  the  fee  in  the  street,  had  and  could  have  no  benefit 
accruing  from  such  ownership,  for  he  owned  no  adjoining 
property  that  could  be  helped  thereby,  and  the  street  itself  in 
the  very  nature  of  the  case  could  never  produce  any  valuable 
thing.  A  naked  unproductive  fee,  incapable  of  any  pecuniary 
advantage,  existed.  Walker  owned  some  barren  interest  — 
that  was  all.  The  city  took  from  him  this  land,  as  to  Walker 
useless,  bereft  of  enjoyment  and  incapable  of  earning.  In 
the  absence  of  reliable  evidence  that  it  had  value,  every  con- 
sideration shows  that  it  had  only  nominal  value.  Hence,  the 
owner  of  the  fee  should  share  nominally  in  the  award.     But 
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wliat  was  the  value  of  the  property  interest  taken  from  the 
abutting  owners,  and  wjiat  did  they  receive  in  return  ?  *  *  * 
The  city  took  the  servient  estate  and  tlie  easements,  and  eo 
instanti  the  street  came  into  full  legal  life  with  all  the  pres- 
ent advantages  and  all  expectable  opportunities  and  facilities, 
and  there  accrued  to  the  abutting  owners  servitudes  in  the 
street  that  in  every  regard  and  to  full  degree  replaced  what 
the  city  Jiad  taken.  By  operation  of  law  the  abutting  owners 
had  all  or  more  than  had  been  received  by  the  grant.  The 
subject  of  the  easements,  light,  air  and  access,  was  not  for  an 
instant  interrupted  or  impaired.  What  the  city  actually  did 
was  to  change  the  legal  status  and  relation  of  the  abutting 
owners.  Wliat  damage  then  did  the  abutting  ownei*s  suffer  I 
Clearly  none.  Hence,  their  participation  in  the  award  should 
be  nominal.  *  *  *  It  is  most  equitable  that  the  abutting 
owners  should  have  this  award.  It  ought  not  to  have  been 
awarded  to  them  *  *  *  but  the  award  exists  although 
it  ought  not  to  exist.  *  *  *  I  order  it  paid  to  them,  not 
because  the  damage  belongs  to  them,  but  because  they  must 
pay  the  same." 

On  the  record  as  now  presented  to  us,  we  agree  with  the 
learned  Special  Term  that  no  party  was  entitled  to  more  than 
a  nominal  award,  but  we  do  not  agree  with  that  court,  or  with 
the  Appellate  Division,  in  giving  the  entire  fund  to  the  abut- 
ting owners  upon  the  ground  that  they  were  assessed  to  pay 
the  damages  for  opening  the  street  and  thus  ci*eated  thd  fund 
which  is  the  subject  of  division.  The  return  does  not  show 
that  the  abutting  owners  were  so  assessed,  but  the  Special 
Term  assumed  it  and  the  learned  judge  who  wrote  for  the 
Appellate  Division  went  to  the  office  containing  the  record 
and  there  learned  it.  The  statute  does  not  require  it  but 
authorizes  the  assessment  to  be  spread  over  a  large  area  and 
provides  that  a  jmrt  may  be  imposed  on  the  city.  (Charter, 
as  amended  by  L.  1906,  ch.  658,  §  980.)  The  Appellate 
Division  was  of  the  same  opinion  as  the  Special  Term  that 
each  of  the  claimants  "  was  entitled  to  only  a  nominal  award 
and  should  have  been  given  no  more."     One  of  the  justices 


1909.]  Matter  OF  CiTV  OF  Kew  York.  291 

N.  Y.  Rep.]  OplnioQ  of  the  Court,  per  Vann,  J. 

dissented  in  an  elaborate  opinion  and  recommended  a  reversal 
of  the  order  with  instructions  to  the  court  below  to  return 
tlie  report  to  the  referee  for  afurtlierliearing  "as to  tlie value 
of  such  easements  as  related  to  the  entire  award." 

Two  cases  are  cited  to  show  that  substantial  damages  were 
properly  awarded.  {Matter  of  Opening  Elemnth  Avenue^ 
81  N.  Y.  436 ;  City  of  Buffalo  v.  Pratt,  131  K  Y.  293.) 
In  both  of  these  cases  this  court  was  hampered  by  a  decision 
below,  not  appealed  from  and,  therefore,  binding  upon  it, 
that  an  award  of  nominal  damages  only  was  improper.  It 
also  ap|>earcd  in  the  later  case  that  the  owner  of  the  fee  of  the 
street  owned  adjoining  property,  which  is  not  the  fact  here, 
and  it  was  held  that  such  ownerahip  gave  him  "  the  right  to 
defend  against  and  to  enjoin  a  use  of,  or  an  encroachment 
upon  the  street,  under  legislative  or  municipal  autlrority,  for 
purposes  inconsistent  with  those  uses  to  which  streets  should 
be,  or  have  been  ordinarily  subjected."  Accordingly,  it  was 
held  that  the  ownere  "  of  the  fee  of  the  land  in  the  street  in 
front  of  their  premises "  were  entitled  to  "such  substantial 
damages  as  would  be  ascertained  by  measuring  the  effect  upon 
the  value  of  their  property  of  such  a  deprivation." 

In  the  earlier  case  the  court  said  (p.  448) :  "  The  most  plaus- 
ible of  the  objections  taken  is  that  the  award  being  intended 
to  compensate  for  the  loss  or  damages  sustained  by  the  parties 
interested  in  the  land  taken,  the  owners  of  the  easement  should 
not  participate,  because  they  are  not  deprived  of  their  easement, 
but  retain  their  right  of  way  over  the  avenue  in  an  improved 
form.  This  argument,  however,  applies  with  equal  force  to 
the  owner  of  the  fee.  The  land  was,  before  the  opening  of 
the  avenue  as  a  public  highway,  subjected  to  a  perpetual  ease- 
ment, which  deprived  the  owner  of  the  beneficial  enjoyment 
of  the  land.  There  would  be  manifest  injustice  in  awarding 
the  whole  compensation  to  the  owner  of  the  fee,  in  view  of 
the  fact  that  such  compensation  is  ultimately  payable  by  the 
owners  of  the  adjacent  lots  in  the  form  of  assessments,  while 
no  part  of  these  assessments  is  chargeable  to  the  owners  of  the 
fee  of  the  land  taken.     The  adjacent   owners  would  thus  be 
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compelled  to  pay  full  value  for  a  right  of  way  which  they 
already  possessed.  *  *  *  If  the  compensation  j)aid  to  the 
ownere  of  the  fee  had  been  merely  nominal,  it  would  have 
been  equitable  to  adopt  the  same  rule  in  respect  to  the  own- 
ers of  the  easement.  *  ^  *  The  rule  of  apportionment 
adopted  hy  him  (the  referee)  viz.,  one-fourth  to  the  owner  of 
the  barren  fee  and  three-fourths  to  the  owners  of  the  ease- 
ment or  right  of  way,  it  is  difficult  for  us  to  review.  It 
was  adopted  with  reference  to  all  the  circumstances  and  equi- 
ties of  the  case,  in  the  exercise  of  a  sound  judgment  by  a 
referee  who  evidently  had  a  thorough  comprehension  of  the 
case,  and  was  eminently  qualified  to  decide  such  a  matter. 
With  his  determination  we  see  no  reason  to  interfere." 

The  embarrassment  of  the  learned  judge  who  wrote  the 
opinion  in  that  case  is  obvious,  and  the  embarrassment  of  the 
judges  who  have  written  more  than  twenty  printed  pages  of 
opinions  in  the  case  at  bar  is  equally  apparent.  We  are 
unwilling  to  take  part  in  the  division  of  a  fund  to  which  none 
of  the  claimants  are  justly  or  equitably  entitled,  so  far  as  now 
appears.  In  order  that  complete  justice  may  be  done,  we 
reverse  the  orders  below,  without  costs  to  either  part}',  and 
remit  the  proceeding  to  the  Special  Term  with  leave  to  any 
party  or  to  the  city  of  New  York  to  move  to  set  aside  the 
award  and  assessment,  if  any,  and  for  a  rehearing  before  the 
commissioners,  or  others  to  be  appointed  in  their  stead.  If 
such  motion  is  not  made  within  thirty  days,  or  if  made  is 
denied,  application  may  be  made  by  cither  party  for  a  rehear- 
ing before  the  same  or  another  referee,  to  the  end  that  further 
evidence  may  be  presented,  especially  as  to  the  proportionate 
value  of  the  respective  interests  and  as  to  the  amount,  if  any, 
assessed  upon  the  abutting  owners  to  pay  for  the  improvement. 

CuLLEN,  Ch.  J.,  Edward  T.  Bautleft,  IIaioht,  Willard 
Bartlett  and  Hiscook,  JJ.,  concur;  Chase,  J.,  absent. 

Orders  reversed,  etc. 
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The  People  of  the  State  of  New  York,  Kespondent,  v. 

John  Barobuto,  Appellant. 

Murder  —  evidence  examined  and  held  sufficient  to  sustain  con- 
viction of  defendant  —  evidence  of  another  crime  committed  by 
defendant  at  the  same  time. 

Upon  consideration  of  the  evidence  given  on  the  trial  of  an  indictment 
for  murder  in  the  first  degree,  hekl^  that  it  sufficiently  justified  the 
jurors  in  finding  tlie  defeiidaut  guilty,  and  that  nothing  occurring  upon 
the  trial  in  the  slightest  degree  warrants  interference  with  the  judgment 
of  conviction. 

Testimony  of  the  wife  of  deceased,  wlio  was  in  his  company  at  the  time 
of  the  murder,  tliat  the  defendant  committed  a  rape  upon  her  person 
immediately  after  the  murder,  was  properly  admitted  as  part  of  a  more 
or  less  continuous  transaction,  and  as  hearing  upon  his  motive. 

(Argued  October  2t,  1909;  decided  November  9,  1909.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  rendered 
May  26,  1909,  at  a  Trial  Term  for  the  county  of  Orange, 
upon  a  verdict  convicting  the  defendant  of  the  crime  of 
murder  in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

II.  B,  Fxtllcrton  for  appellant.  It  was  error  upon  the 
part  of  the  trial  judge  to  admit  the  evidence  tending  to  show 
that  the  defendant  had  committed  rape  upon  the  wife  of 
decedent,  who  was  the  principal  and  only  eye-witness  to  the 
alleged  murder.  {People  v.  Gihhs^  93  N.  Y.  470 ;  People  v. 
Drake,  65  Hun,  331 ;  Greenfield  v.  People,  85  N.  Y.  75.) 

Thamas  0.  Rogers,  District  Attorney,  for  respondent. 
The  evidence  as  to  the  mpc  upon  the  woman  was  properly 
admitted  in  evidence.  {People  v.  Johnson,  139  N.  Y.  362  ; 
People  V.  Fernandez^  35  N.  Y.  64 ;  People  v.  MoUneux^ 
168  N.  Y.  264 ;  People  v.  Sharj),  107  N.  Y.  469  ;  People  v. 
Shay,  147  N.  Y.  99 ;  People  v.  Pallister,  138  N.  Y.  601 ; 
PeopU  V.  Doody,  172  X.  Y.  165.) 

Ghay,  J.  The  defendant  was  indicted,  tried  and  found 
guilty  by  a  jury,  upon  the  charge  of  having  committed  the 
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crime  of  murder  in  the  first  degree  by  willfully  shooting 
Gaetauo  Finizia.  The  evidence  amply  supported  the  convic- 
tion. The  deceased,  a  3'oung  Italian,  with  liis  wife,  aged 
nineteen,  and  a  cousin,  a  youth  of  eighteen,  arrived  in  New 
York,  as  emigrants  from  Italy.  The  night  of  their  arrival, 
they  came  to  Middletown ;  reaching  there  about  half-past 
eleven.  Carrying  their  few  personal  effects,  they  walked  to  a 
saloon,  kept  by  an  Italian,  to  inquire  for  the  address  of  a  man, 
whose  name  had  been  given  thenf.  In  the  saloon  wore  the 
defendant  and  two  other  men,  all  Italians.  The  saloon 
keeper  could  not  give  the  address  and  directed  them  to  the 
residence  of  Veraldi,  his  brother-in-law.  Tlie  defendant  and 
his  companions  offered  to  show  the  way  and  all  went  out 
together.  Veraldi  gave  the  desired  address  ;  but  offered  to 
keep  them  all  night,  as  there  was  some  distance  to  go.  The 
defendant  induced  them  to  go  on  with  him  and  his  com- 
panions. He  led  them  out  of  the  city  and,  after  walking  for 
some  time  upon  a  raih'oad  track,  the  party  stopped  and  the 
deceased  and  his  cousin  were  shot  by  the  pistols  of  the  three 
men  who  had  accompanied  them.  The  cousin  fell  at  once; 
but  the  deceased  ran  for  some  distance  and  died  the  next  day 
from  the  effects  of  a  shot  wound  through  his  body.  The 
wife  of  the  deceased  ran  after  him ;  but  was  caught  and  held 
by  the  defendant.  She  testified  tjiat,  at  the  time  of  the 
shooting,  the  defendant  was  facing  her  husband  and  the  two 
other  men  faced  the  cousin.  She  said  that  she  saw  the 
defendant  take  out  his  revolver  and  shoot  her  husband  in  the 
stomach.  She  was  forced  to  go  on  with  the  three  men.  The 
defendant  told  her  she  must  be  his  wife  and,  after  walking  for 
some  time,  he  sent  his  two  companions  away  and  forced  her 
to  have  carnal  intercourse  with  him,  under  the  threat  that  lie 
would  kill  her  if  she  refused  to  submit.  They  then  proceeded, 
until,  towards  morning,  they  came  to  a  box  car ;  into  which  he 
took  her.  He,  there,  took  from  her  a  gold  necklace  and  two 
gold  rings,  whicli  she  wore,  and,  then,  left  her.  The  defendant, 
while  substantially  admitting  all  that  preceded,  denied  that 
he  took  any  part  in  the  shooting  and  charged  it  upon  his 
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companions.  Ho  claimed  to  Iiave  been  an  innocent  spectator 
of  tlie  occurrence  and  to  have  liad  no  pistol.  There  were, 
subsequently,  found  in  his  trunk  revolver  cartridges,  contain- 
ing bullets  of  the  same  calibre  as  the  one  taken  from  tliebodj 
of  the  deceased.  lie  was  identified  by  the  wife  of  the 
deceased  from  his  being  the  largest  of  tlie  three  men.  Her 
testimony  as  to  tlie  takhig  from  her  of  the  gold  necklace  and 
rings  was  corroborated  by  the  testimony  of  a  man,  who  was  in 
the  box  car.  Other  witnesses  testified  to  the  defendant's 
endeavoring  to  sell  the  ornaments  the  following  day  and  there 
was  corroboration  in  other  particulars.  The  deceased,  apon 
interrogation  by  the  coroner  in  the  hospital,  said  that  he  had 
been  shot  by  two  Italians  on  a  railroad  track,  outside  the  city. 
One  was  "a  big  fellow"  and  the  other  "a  short  fellow.' 
Without  further  discussion  of  the  evidence,  we  are  satisfied 
that  it  sufficiently  justified  the  jurors  in  finding  the  defend- 
ant guilty  of  this  atrocious  murder  and  that  nothing  occur- 
ring upon  the  trial,  in  the  slightest  degree,  warrants  our 
interference  with  the  judgment  of  conviction. 

The  defendant  asserts  that  it  was  prejudicial  error  for  the 
trial  court  to  allow  the  wife  of  the  deceased  to  testify  to  the 
rape  comuiitted  upon  her  person.  We  think  that  the  evi- 
dence upon  the  subject  was  properly  admitted  as  a  part  of  a 
more  or  less  continuous  transaction  and  as  bearing  upon  the 
motive  of  the  defendant.  According  to  her  evidence,  imme- 
diately after  her  husband  and  cousin  were  shot,  the  defendant 
told  her  she  must  become  his  wife  and  followed  it  up  by 
compelling  her  to  submit  to  his  lustful  embraces  and  inter- 
course. Such  acts  would  furnish  the  jurors  with  a  legitimate 
inference  of  what  had  been  the  design  and  the  motive  of  the 
defendant  in  killing  the  woman's  companions;  which  were 
further  manifested  in  the  proof  of  his  despoiling  her  of  the 
gold  ornaments  upon  her  person. 

I  advise  the  affirmance  of  the  judgment  of  conviction. 

CuLLEN,  Ch.  J.,  Edward  T.  liARTLErr,  Haight,  Wernbb, 
WiLLARD  BARTLErr  and  Hiscock,  J  J.,  concur. 

Judgment  of  conviction  afiSrmed. 


296  People  v.  Bowser,  [Nov., 

Statement  of  case.  [Vol.  IW. 


The  People  of  the  State  of  New  York,  Respondent,  v. 

Charles  Bowser,  Appellant. 

Murder  —  evidence  examined  and  held  sufficient  to  sustain  convic- 
tion of  defendant  —  competency  of  evidence  tending  to  show 
intent,  deliberation  and  premeditation. 

Upon  examination  of  the  facts  set  forth  in  the  record,  on  conviction  of 
defendant  of  murder  in  the  first  degree,  Ji4ild,  that  the  crime  was  con- 
chisivcly  established,  and  the  attendant  circumstances  indicate  beyond 
a  reasonable  doubt  that  it  was  not  justifiable  Iiomicide;  neither  w»i8  it 
an  accident  nor  an  act  of  sudden  impulse,  but  a  deed  of  premedittuion 
and  deliberation. 

Since  the  crime  of  murder  in  the  first  degree  involves  the  elements  of 
felonious  intent,  deliberation  and  premeditation,  any  evidence  bearing 
upon  either  or  all  of  these  elements  is  admissible,  and  evidence  for  the 
purpose  of  showing  ill-will  on  the  part  of  the  defendant  toward  the 
person  killed  is  competent. 

(Argued  October  21,  1909;  decided  November  9,  1909.) 

« 

Appeal  from  a  jiiclgiiient  of  the  Supreme  Court,  rendered 
May  17,  1909,  at  a  Trial  Term  for  tlie  county  of  New  York, 
upon  a  verdict  convicting  the  defendant  of  the  crime  of 
murder  in  tlie  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

* 

Edmund  B,  Brown  for  appellant.  The  court  erred  in 
permitting  the  witness  for  the  people,  Jennie  Bowser,  to 
testify  to  the  alleged  fact,  that  the  defendant  Charles  Bowser 
had  had  Eugene  Hutchinson  arrested,  over  the  objection  and 
exception  of  the  defendant.  {People  v.  GreenwaU^  108  N.  Y. 
296 ;  People  v.  Fitzgerald,  156  N.  Y.  253 ;  PeopU  v.  Ben- 
vett,  49  N.  Y.  137;  People  w.  Owens,  148  X.  Y.  648;  1 
(ireenl.  on  Ev.  §  13;  People  v.  Sutherland,  154  N.  Y.  345  ; 
People  V.  Disner,  192  N.  Y.  80;  People  v.  Sniith,  172  N. 
Y.  234 ;  Peojyle  v.  Corey,  148  N.  Y.  476  ;  People  v.  Koer- 
ner,  154  N.  Y.  355 ;  Peojyh  v.  Wood,  126  X.  Y.  249.)  In 
derogation  of  section  480  of  the  Code  of  Criminal  Pro- 
cedure,   the   record   in    this    case   fails   to    show    that    the 
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defendant  was  asked  before  judgment  was  passed  upon  liim, 
whether  lie  had  any  legal  cause  to  sliowwliy  judgment  should 
not  be  passed  against  liim.  {People  v.  Jlessner^  45  N.  Y.  1 ; 
Graham  v.  People,  63  Barb.  468 ;  Safford  v.  People^  1  Park. 
Cr.  Rep.  474.) 

William  Tr avers  Jerorae^  District  Attorney  {Robert  CI 
Taylor  of  counsel),  for  respondent.  The  testimony  of  Jennie 
Bowser  that  the  defendant  had  the  deceased  arrested  was 
properly  admitted.  {Finery  v.  People,  2  Abb.  Ct.  App. 
Dec.  215;  People  v.  Gaimari,  176  N.  Y.  84;  People  v. 
Johnson,  185  N.  Y.  219  ;  People  v.  Conklin,  175  N.  Y.  333.) 

Werner,  J.  On  the  22nd  day  of  April,  1909,  the  defend- 
ant was  indicted  for  the  crime  of  murder  in  the  first  degree. 
The  indictment  charged  him  with  shooting  and  killing  one 
Eugene  Hutchinson  on  the  10th  day  of  April,  1909,  in  the 
city  and  county  of  New  York,  and  specified  that  the  act  was 
willful,  felonious  and  premeditated.  The  defendant  was 
armigned  on  the  26th  day  of  April,  1909,  entered  the  plea  of 
not  guilty,  and  was  remanded  for  trial.  On  the  11th  day 
of  May,  1909,  he  was  placed  on  trial,  at  a  term  of  the  Supremd 
Court  in  which  Mr.  Justice  Fitzgerald  presided,  and  on  the 
13th  of  May,  1909,  the  jury  impaneled  in  the  case  rendered 
a  verdict  of  guilty  as  charged  in  the  indictment.  By  virtue 
of  the  judgment  entered  upon  that  verdict  the  defendant  was 
again  arraigned  on  the  17th  day  of  May,  1909,  and  sentenced 
to  the  penalty  of  death. 

The  evidence  relied  upon  to  support  the  charge  is  singularly 
simple  and  direct.  The  defendant,  a  negro,  lived  with  his  mis- 
tress at  414  West  Thirty-ninth  street  in  the  city  of  New  York. 
Eugene  Hutchinson,  the  deceased,  also  a  negro,  had  previously 
boarded  with  this  woman.  During  the  afternoon  of  April 
11th,  1909,  the  latter  went  to  the  saloon  of  one  Blumenstock, 
located  on  Thirty-ninth  street,  just  west  of  Ninth  avenue,  to  look 
for  a  man  named  Bird,  whose  assistance  she  desired  in  the  deliv- 
ery of  some  laundry  work  which  she  had  done.     In  this  saloon 
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the  defendant's  mistress  met  Hutchinson,  whom  she  addressed, 
when,  according  to  lier  story,  he  struck  her  on  the  head  with 
sue] I  force  as  to  draw  blood  and  cause  disfiguration  of  her 
face.  Another  witness  attributed  this  violence  to  a  man 
named  Roland,  but  this  divergence  of  testimony  is  immaterial, 
since  it  appears  beyond  doubt  that  the  defendant  was  informed 
that  liis  mistress  had  been  struck  by  Hutchinson.  This 
information  was  conveyed  to  the  defendant  in  his  lionse, 
where  he  lay  upon  a  conch  suffering  from  indisposition,  which 
may  be  inferred  to  have  been  caused  by  his  over-indulgence 
in  drink.  Having  been  told  what  had. occurred  at  the  Blu- 
menstock  saloon,  he  arose  and  ivsmarked,  '^  I  will  see  about  it." 
He  left  his  house,  followed  by  Uis  mistress,  and  her  child  in 
arms,  and  proceeded  in  the  direction  of  the  saloon  in  front  of 
which  Hutchinson  stood.  There  a  colloquy  occurred  between 
the  two  men  at  the  conclusion  of  which  they  separated.  The 
time  is  not  very  definitely  fixed  but  is  said  to  have  been 
between  seven  and  eight  o'clock  in  the  evening. 

At  this  point  the  chronology  of  events  takes  us  to  the  loan 
office  of  one  Weaver,  located  on  Ninth  avenue,  only  a  few 
blocks  distant  from  the  scene  of  the  tragedy.  Two  negroes, 
not  identified,  appeared  there  between  half-past  seven  and 
eight  o'clock  and  purchased  a  five-chamber  Haines  revolver. 

At  about  half-past  eight  the  defendant  was  seen  in  the 
vicinitv  of  the  Blumenstock  saloon.  He  was  runnins:  after 
another  negro  who  was  identified  as  Hutchinson.  The  latter 
ran  toward  the  easterly  entrance  of  the  saloon  and,  as  he  was 
about  to  enter,  the  defendant  fired  a  shot  from  a  revolver. 
Hutchinson  continued  his  flight  through  the  saloon  to  a  door 
further  west,  and  during  this  momentary  interval  another  shot 
was  fired  inside  of  the  saloon.  Through  this  door  Hutchinson 
made  his  exit  into  the  street,  and  he  had  proceeded  to  a  point 
near  the  curb  when  another  shot  was  fired  by  the  defendant. 
Hutchinson  plunged  forward  and  fell  headlong  into  the 
street,  dying  almost  instantly.  The  defendant,  still  pursuing, 
came  to  the  prostrate  body  of  Hutchinson  and  fired  another 
shot.     Subsequent  investigation  disclosed  that  the  third  shot 
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had  penetrated  tlie  posterior  part  of  Ilutchinsoii's  skull,  and 
plowed  its  way  into  the  brain  in  such  a  way  as  to  cause 
pmctically  instant  death.  The  fourth  shot  entered  Hutchin- 
son's lx)dy  about  two  inches  below  the  top  of  the  right 
shoulder  and  was  deflected  by  the  shoulder  blade  so  that  it 
lodged  just  underneath  the  skin. 

A  polieenian  named  Grant,  who  had  been  attracted  by  the 
shooting,  arrested  the  defendant,  and  found  upon  his  pei*son 
a  five-chamber  revolver  with  four  shells  emptied  and  one 
remaining  loaded.  This  revolver  was  identified  by  two 
employees  in  Weaver's  loan  oflice  as  the  one  which  had  been 
sold  to  the  two  negroes  at  some  time  within  an  hour  preceding 
the  tragedy. 

The  foregoing  outline  of  the  facts,  extracted  from  the 
detailed  testimony  of  eleven  witnesses  fully  set  forth  in  the 
record,  is  sufticiently  comprehensive  to  show  that  the  death  of 
Ilutchinson,  and  his  killing  by  the  defendant,  were  clearly 
established ;  the  former  by  direct  evidence,  and  the  latter 
beyond  a  reasonable  doubt.  The  defendant  did  not  testify  in 
his  own  behalf,  nor  did  he  call  any  witnesses.  Upon  the 
record  thus  made,  the  learned  trial  court  submitted  the  case 
to  the  jury  in  a  charge  so  clear  and  fair  to  compel  the 
approval  even  of  defendant's  counsel,  and  the  result  was,  as 
already  stated,  that  the  defendant  was  convicted. 

That  the  verdict  of  the  jury  was  not  only  justified  but 
demanded  by  the  proofs,  is  clear. to  the  point  of  demonstration. 
The  death  of  Ilutchinson  at  the  hands  of  the  defendant  was 
conclusively  established.  The  attendant  circumstances  indi- 
cate beyond  a  reasonable  doubt  that  it  was  not  justifiable 
homicide ;  neither  was  it  an  accident  or  an  act  of  sudden 
impulse,  but  a  deed  of  premeditation  and  deliberation. 

Nothing  remains  for  us,  therefore,  but  to  search  the  record 
to  see  if  it  contains  any  errors  that  were  substantially 
prejudicial  to  the  defendant. 

Two  points  presented  by  the  learned  counsel  for  the 
defendant  will  be  briefly  discussed.  It  is  urged  that  when 
the    defendant   was  arraigned   for   judgment    he   was    not 
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asked,  as  required  by  section  480  of  the  Code  of  Criminal 
Procedure,  whether  he  had  any  legal  cause  to  show  why  judg- 
ment should    not  be  pronounced  against  him.     The  record 
discloses  that  this  contention  is  not  well  founded.     The  min- 
utes of  the  trial,  which  are  a  part  of  the  record  on  this  appeal, 
show  that  the  command  of  section  480  was  literally  and  most 
formally  complied  with.     By  that  record  we  are  bound,  not- 
withstanding the  contrary  recollection  of  defendant's  present 
counsel,  who,  it  may  be  said  in  passing,  was  not  of  counsel 
engaged  in  the  trial. 

It  is  also  contended  that  incompetent  testimony  was  admit- 
ted to  the  prejudice  of  the  defendant  over  the  objection  and 
exception  of  his  counsel.  In  that  connection  the  record  dis- 
closes that  when  the  mistress  of  the  defendant  was  testifying 
as  a  witness  for  the  People,  she  was  asked  by  the  district 
attorney  if  she  had  caused  the  arrest  of  Ilutchinson  previous 
to  the  altercation  which  ended  in  the  tragedy  resulting  in  this 
proKcention.  The  question  was  objected  to  and  the  objection 
sustained.  This  was  immediately  followed  by  the  inquiry 
whether  the  defendant  had  ever  caused  the  arrest  of  Hutch- 
inson. That  was  also  objected  to  generally,  and  not  upon  the 
ground  that  it  was  hearsay,  or  not  the  best  evidence.  The 
objciction  was  overruled  and  no  exception  was  taken.  Fi*oin 
the  testimony  adduced  by  that  question,  and  others  along  the 
same  line,  it  appeared  that  Ilutchinson  had  pi*eviously  lodged 
with  the  witness,  presumably  while  she  was  living  with  the 
defendant  as  the  latter's  mistress,  and  that  trouble  had  arisen 
over  the  un[)aid  bill  of  Ilutchinson  for  that  lodging.  The 
evidence  was  offered,  as  was  stated  by  the  district  attorney, 
for  the  purpose  of  showing  ill-will  on  the  part  of  the  defend- 
ant toward  Ilutchinson,  and  we  think  it  was  competent 
The  crime  of  murder  in  the  first  degree  involves  the  elements 
of  felonious  intent,  deliberation  and  premeditation,  and  any 
evidence  bearing  upon  either  or  all  of  these  elements  is  admis- 
sible. This  rule  of  evidence  is  so  elementary  that,  at  this  late 
day,  it  needs  no  support  in  the  citation  of  authorities. 

We  conclude   with  a  single   observation  concerning  the 
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criticisms  of  counsel  for  defendant  upon  this  appeal,  of  the 
conduct  of  his  counsel  at  the  trial.  Wliile  these  criticisms 
are  somewhat  vague  and  indefinite,  they  seem  to  imply  that 
the  trial  was  conducted  without  tlie  care  and  deliberation 
commensumte  with  the  importance  and  solemnity  of  the  issue 
at  stake,  and  that  the  faihire  of  counsel  to  call  the  defendant 
as  a  witness  is  some  evidence  of  a  neglect  of  professional 
duty.  Present  counsel  for  the  defendant  seems  to  think  that 
more  time  should  have  been  consumed  in  impaneling  a  jury 
and  in  cross-examining  the  witnesses  for  the  prosecution.  All 
that  wo  feel  called  upon  to  say  about  that  is,  that  in  an  age 
when  the  practice  in  these  particulars  is  so  much  abused  by 
overindulgence,  appellate  courts  will  be  slow  to  criticise 
counsel  for  expedition  and  brevity  which  are  usually  not 
inconsistent  with  the  proper  administration  of  justice.  These 
things  should  evoke  commendation  rather  than  criticism  unless 
it  affirmatively  appears  that  a  defendant's  rights  have  been  vio- 
lated or  ignored.  Much  less  will  such  criticism  be  made 
when  it  appears,  as  in  the  case  at  bar,  that  both  court  and 
counsel  have  evinced  a  most  intelligent,  discriminating  and 
liumane  regard  for  a  defendant's  interests. 

The  suggestion  that  defendant  may  have  been  prejudiced 
by  the  failure  of  his  counsel  to  call  upon  him  to  testify  may 
be  disposed  of  in  a  sentence.  Experience  has  shown  that  the 
failure  to  call  as  a  witness  in  his  own  behalf  a  defendant 
charged  with  crime,  so  far  from  being  evidence  of  neglect  or 
lack  of  professional  skill  in  counsel,  is  usually  founded  upon 
considerations  of  prudence  which,  are  too  obvious  to  require 
justification.  The  defendant  was  privileged  to  testify  if  he 
desired.  It  was  his  right  to  renuiin  silent  if  he  chose.  He 
adopted  the  latter  course.  We  are  inclined  to  think  that  the 
exercise  of  this  right  did  him  no  harm. 

The  judgment  of  conviction  should  be  affirmed. 

Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett,  Haight, 
WiLLARD  Bartlett  and  IIiscock,  J  J.,  concur. 

Judgment  of  conviction  affirmed. 
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It'iBKST  E.  Hexky,  Ap|>eIIant,  ».  Baboixtk  &  Wiloox  Company, 

RespondeDt. 

CorporatJonm — gtatatory  right  of  gtocfchoWw  to  inspect  books  of 
corpomiions  and  make  tranacripta  tliareoC 

Section  53  of  the  Stock  CorponUion  Law  (Coos.  Laws,  ch.  59,  §  33)  recog- 
oizes  an  absolute  right  in  a  stockholder  to  inspect  the  books  of  a  coipo- 
ntion  and  imposes  an  absolute  duty  upon  the  corporation  and  the  cus- 
todian of  the  stock  book  to  permit  soch  inspection.  Tiie  stockholder 
has  a  right  to  take  memoranda  therefrom  in  the  course  of  his  examina- 
tion in  order  to  assist  iiis  recollection. 

Utnry  y.  Babeock  A  WiUox  Co.,  125  App.  Div.  538,  reversed. 

(Argued  October  25.  1909;  decided  November  9,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
30,  190S,  in  favor  of  defendant  upon  the  submission  of  a 
controversy  under  section  1279  of  the  Code  of  Civil  Procedure. 

The  nature  of  tlie  controversy  and  the  facts,  so  far  as 
materia],  are  stated  in  the  opinion. 

William  M.  Bennett  for  appellant.  The  right  of  the 
plaintiff  to  inspect  the  defendant's  stock  book  is  absolute. 
(L  1892,  ch.  688,  §  53;  Matter  of  Steinway,  159  N.  Y.  250; 
Coilieal  v.  BrouweVy  5  N.  Y.  562  ;  People  ex  rel,  Ilarriman 
v.Patofiy  5  N.  Y.  S.  R.  313;  People  ex  rel,  McDonald  v. 
U.  S.  M.  R.  Co.,  20  Abb.  [N.  C]  192  ;  People  ex  rel.  Wilson, 
V.  St.  Z.  cfe  S.  F.  R.  Co.,  29  Mo.  App.  301 ;  StaU  v.  S.  T.  c6 
C.  Assn.,  29  Mo.  App.  326 ;  Mitchell  v.  Ruhher  Co.,  24  Atl. 
Rep.  407;  Lewis  v.  Raynard,  53  Vt.  510.)  The  right  to 
inspect  carries  the  riglit  to  copy.  {Cotheal  v.  Broitwer,  5  N.  Y. 
562 ;  People  ex  rel.  Lorge  v.  C  Nat  Bank,  105  App. 
Div  409.) 

Charles  J.  Fay  for  respondent.  The  right  of  a  stockholder 
to  an  inspection  of  the  stock  book  required  to  be  kept  by  section 
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53  is  not  "absolute."  There  are  occasions  when  sucii  inspec- 
tion will  be  denied  him.  {Matter  of  Steinvmy^  31  App.  Div. 
70;  Matter  of  Taylor,  117  App.  Div.  348;  Matter  of  Lati- 
mer V.  IL  2\  Co,,^ih  App.  Div.  522;  People  ex  reL  Lorge 
V.  C,  Nat,  Bank,  105  App.  Div.  409 ;  People  ex  rel.  Calla- 
nan  v.  K.,  etc.,  P,  P,  Co.,  106  App.  Div.  349;  People  ex 
rel.  Althause  v.  G.  C,  M,  Co,,  122  App.  Div.  617;  People 
ex  rel.  Hunter  v.  N.  P.  Bank,  122  App.  Div.  635.)  The 
inquiry  which  the  defendant  made  of  the  plaintiff  was  reason- 
able and,  on  the  refusal  of  the  plaintiff  to  give  any  answer 
thei'eto,  the  defendant  did  no  wrong  to  the  plaintiff  in  refus- 
ing his  application.  (  WyMe  v.  N,  P.  P.  Co.,  53  N.  Y.  156 ; 
Matter  of  Pandel,  158  N.  Y.  216;  Nutting  v.  K.  C.  El.  P. 
P.  Co.,  21  App.  Div.  72;  People  ex  rel.  Hunter  w.  Nat. 
Park  Bank,  122  App.  Div.  635;  Marx  v.  Brogan,  ISS 
N.  Y.  431.)  Section  53  of  the  Stock  Corporation  Law, 
w^hich  section  related  exclusively  to  foreign  corporations,  con- 
ferred no  right  on  their  stockholders  to  make  extracts  from 
the  stock  books  kept  in  compliance  with  that  section  at  their 
offices  maintained  in  New  York  state.  {People  ex  rel. 
AltJiause  v.  G.  C.  M.  Co.,  122  App.  Div.  617.) 

WiLLARD  Babtlett,  J.  The  defendant  is  a  corporation 
organized  under  the  laws  of  New  Jersey,  having  its  main  office 
for  the  transaction  of  business  in  this  state  at  No.  85  Liberty 
street  in  the  borough  of  Manliattan  in  the  city  of  New  York 
where  it  keeps  its  stock  book.  On  January  17,  1908,  during 
the  usual  hours  of  business,  the  plaintiff,  being  a  resident  of 
New  York  and  the  owner  of  one  share  of  stock  in  said  cor- 
poration, demanded  of  its  treasurer,  who  was  the  officer  hav- 
ing charge  of  the  stock  book,  "  to  be  allowed  to  inspect  the 
said  stock  book  and  to  copy  therefrom  the  names  of  the  per- 
sons therein  set  down  as  stockholders  of  the  defendant 
together  with  their  places  of  residences  and  the  number  of 
shares  of  stock  held  by  them  respectively."  The  treasurer 
asked  the  plaintiff  his  purpose  in  making  the  request.  This 
the  plaintiff  declined  to  state,  saying  that  he  understood  liis 
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right  wiis  absolute  under  the  law.  The  treasurer  thereupon 
said  :  "If  yon  will  tell  me  your  purpose  and  if  such  purpose 
appears  to  me  to  be  proper  I  will  then  allow  you  to  inspect 
tlie  stock  book  but  not  otherwise."  The  plaintiff  still  declined 
to  disclose  his  purpose  whereupon  the  treasurer  finally  refused 
the  desired  inspection. 

This  controversy  was  then  stated  between  the  parties  and 
duly  submitted  to  tlie  Appellate  Division,  the  plaintiff  con- 
tending that  tlie  refusal  to  permit  an  inspection  of  the  defend- 
ant's stock  book  entitled  him  to  recover  a  penalty  of  $250 
nnder  section  53  of  the  Stock  Corporation  Law.  The  Appel- 
late Division  has  rendered  judgment  in  favor  of  the  defendant 
jind  from  that  judgment  tlio  plaintiff  now  appeals. 

Section  53  of  the  Slock  Corporation  Law,  as  in  force  at  the 
time  of  this  transaction  (now  section  33  of  chapter  59  of  the 
Consolidated  Laws)  provided  that  every  foreign  corporation 
havino^  an  office  for  the  transaction  of  business  in  this  state 
eliould  keep  a  stock  book  containing  a  list  of  its  stockholders, 
showing  tlieir  places  of  residence,  the  number  of  shares  of 
stock  held  by  them  respectively,  etc.  It  furtlier  provided  as 
follows :  "  Such  stock  book  shall  be  open  daily,  during  business 
lioure,  for  the  inspection  of  its  stock liolders.  *  *  *  For 
any  refusal  to  allow  sucli  book  to  be  inspected,  such  corpora- 
tion and  the  officer  or  agent  so  refusing  shall  each  forfeit  the 
sum  of  two  hundred  and  fifty  dollars  ($250)  to  be  recovered 
by  the  person  to  wliom  such  refusal  was  made."  (Laws  of 
1892,  cli.  6SS,  §  53,  as  amended  by  Laws  of  1897,  cli.  384.) 

Rjferring  to  tliose  cases  in  which  it  has  been  held  that  the 
courts  in  the  exercise  of  their  discretion  may  properly  refuse 
to  compel  l)y  mandamus  the  production  of  the  books  of  a  cor- 
poration for  insj>ection  by  a  stockholder  where  it  does  not 
aj^pear  that  the  inspection  is  sought  for  a  legitimate  purpose, 
the  learned  judge  who  wrote  the  prevailing  opinion  below 
saw  no  reason  why  the  same  rule  should  not  be  adopted  in 
the  present  case.  He  thought  that  the  plaintiff's  refusal  to 
disclose  his  motive  authorized  the  inference  that  the  motive 
was  improper ;  and  that  the  desired  permission  to  inspect  and 
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copy  was  rightfully  denied,  not  only  for  that  reason,  but 
because  the  statute  did  not  expressly  entitle  a  stockholder  to 
copy  the  names  and  addresses  of  the  other  holdera  of  stock 
from  the  stock  book. 

In  Matter  of  Steinway  (159  N.  Y.  250)  the  question  certi- 
fied to  this  court  for  decision  was :  "  lias  the  Supreme  Court 
the  power,  upon  the  petition  of  a  stockholder,  to  compel  by 
mandamus  the  corporation  to  exhibit  its  books  for  his  inspec- 
tion?" In  the  opinion  of  the  court,  Judge  Vann  carefully 
inquired  into  the  origin  and  extent  of  the  authority  of  the 
Supreme  Court  and  its  power  of  visitation  or  of  examining 
into  the  affairs  of  corporations  according  to  the  common  law ; 
and  the  conclusion  was  reached  that  the  common-law  right  of 
a  stockholder  with  reference  to  the  inspection  of  the  books  of 
his  corporation  still  exists  unimpaired  by  legislation,  and  that 
the  Supreme  Court  has  power,  in  its  sound  discretion  upon 
good  cause  shown,  to  enforce  such  right.  That  decision,  so 
far  as  it  goes,  tends  to  sustain  the  position  of  the  appellant ; 
but  it  did  not  pass  upon  the  force  and  effect  of  the  statute 
whose  operation  is  invoked  in  the  present  case. 

No  doubt  the  legislature  could  make  the  stockholder's 
privilege  of  inspection  dependent  upon  the  motive  or  purpose 
with  which  it  is  sought ;  but  it  has  not  seen  fit  to  do  so.  The 
language  of  the  statute  is  plain  and  mandatory.  It  recognizes 
an  absolute  right  in  the  stockholder  and  imposes  an  absolute 
duty  upon  the  corporation  and  the  custodian  of  the  stock 
book.  The  law  requires  no  statement  or  proof  of  any  par- 
ticular intent  upon  the  part  of  the  person  demanding  the 
inspection.  He  must  be  a  stockholder  and  must  prefer  his 
request  during  business  hours;  that  is  all.  If  it  appeared  in 
good  faith  that  the  book  was  then  in  actual  use  for  other  cor 
pomte  purposes,  he  could,  of  course,  be  required  to  wait  a 
reasonable  time  until  such  use  terminated  ;  but  no  such  matter 
of  defense  is  suggested  here.  The  plaintiff  was  refused  any 
inspection  at  all  in  the  absence  of  a  disclosure  of  his  purpose ; 
and  this  action  of  the  defendant  has  been  sanctioned  by  the 
judgment  of  the  Appellate  Division.     We  think  that  judg- 
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ineiit  is  based  upon  a  mistaken  eonstruetioii  of  the  statute  in 
this  respect.  Nor  was  tlie  refusal  justified  on  the  ground  that 
the  law  confers  upon  the  stockholder  no  express  right  to  copy 
from  the  book.  The  right  to  inspect  the  book  includes  the 
right  on  the  part  of  the  stockholder  to  aid  his  memory  by  copy- 
ing therefrom  to  tlie  extent  indicated  in  the  agreed  statement 
of  facts  in  the  present  case.  In  Cot/ieal  v.  Brouwer  (5  N.  Y. 
562)  it  was  held  that  the  custodian  of  a  register  of  stockhold- 
ers which  the  stockholder  had  a  statutory  right  to  examine 
conld  not  close  the  book  because  a  stockholder  desired  to 
make  a  memorandum  in  the  course  of  his  examination  in 
order  to  assist  his  recollection.  "  Unless  the  stockholder  is 
permitted  to  take  memorandums  from  the  books,"  said  Paige, 
J.,  "or  copies  of  the  names  of  the  stockholders,  the  plain 
object  of  the  statutory  provision  would  be  defeated."     (p.  667.) 

The  judgment  of  the  Appellate  Division  should  be  reversed 
and  judgment  directed  for  the  plaintiff  in  accordance  with 
the  terms  of  the  submission,  with  costs  in  both  courts. 

CuLLEN,  Ch.  J.,  Vann,  Werner,  IIisoock  and  Chase,  JJ., 
concur;  Gray,  J.,  not  voting. 

Judgment  reversed,  etc. 


The  People  of  the  State  of  New  York,  Respondent,  v. 

William  Morse,  Appellant. 

Murder —  evidence  that  the  defendant  was  trying^  to  escape  arrest 
when  he  killed  the  deceased  admissible  as  proof  of  deliberation 
and  premeditation  —  declarations  of  decedent  identifying: 
defendant  —  evidence  as  to  finding  of  defendant's  revolver  and 
knife. 

Where  a  persou  places  a  revolver  in  his  pocket  and  soon  thereafter  com- 
mits highway  robbery  in  a  deliberate,  intentional  and  premeditated 
manner,  and  in  his  effort  to  avoid  arrest  shoots  a  policeman,  it  presents 
a  question  for  the  jury  whether  the  policeman  was  killed  by  the 
deliberate  and  premeditated  intention  of  the  one  firing  the  shot. 

Evidence  of  a  robbery  by  defendant  which  preceded  the  shooting  is  com- 
petent as  part  of  a  continuous  transaction  and  to  show  that  defendant 
was  liable  to  arrest  and  his  motive  and  intent  in  firing  the  shot. 
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Where  it  appears  th>it  the  victim  of  the  crime  appreciated  that  his  recovery 
was  impo6sil>le  and  that  his  death  was  imminent,  his  statements  identi- 
fying the  defendant  were  properly  received  as  dying  declarations. 

Evidence  was  given  that  a  knife  was  found  with  a  revolver  on  the  ground 
of  an  alley  near  where  defendant  was  arrested.  Held^  that  the  fact  that 
they  were  left  there  by  defendant  and  identified  by  him  makes  it  part 
of  the  history  of  the  arrest,  and  hence  admissible. 

(Argued  October  28,  1909;  decided  November  9,  1909.) 

Appeal  from  a  judgment  of  the  Kings  County  Court,  ren- 
dered December  20,  1907,  upon  a  verdict  convicting  the 
defendant  of  the  crime  of  murder  in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  W.  Wlfu/ate  for  appellant.  The  evidence  is  insuf- 
ficient to  sustain  a  judgment  of  conviction  of  murder  in  the  first 
degree.  {People  v.  Hunter^  184  X.  Y.  231.)  The  admission 
of  tet^timony  as  to  the  statement  made  hy  deceased  constitutes 
reversible  error.  {People  v.  Gascone^  185  N.  Y.  323;  People 
V.  Kennedy^  164  N.  Y.  449 ;  People  v.  Koerner^  154  N.  Y. 
355 ;  People  v.  Smith,  172  N.  Y.  240.)  The  court  erred  in 
allowing  Abbie  Johnson  to  testify  that  the  defendant  robbed 
or  attempted  to  rob  her.  {People  v.  Sharp,  107  N.  Y.  427 ; 
Coleman  v.  People,  55  N.  Y.  81 ;  People  v.  Shea,  147  N.  Y. 
78 ;  People  v^  Molitieux,  168  N.  Y.  293 ;  People  v.  Rogers, 
71  Cal.  565.)  The  court  erred  in  allowing  testimony  as  to  the 
finding  of  a  knife.     {People  v.  Del  Vermo,  192  N.  Y.  481.) 

John  F,  Clarke^  District  Attorney  {Peter  P.  Smith  of 
counsel),  for  respondent.  The  evidence  is  amply  sufficient  to 
sustain  the  judgment  of  conviction.  (Penal  Code,  §  183; 
People  v.  Barheni,  149  N.  Y.  250 ;  People  v.  Decker,  157 
N.  Y.  186;  People  v.  Ferraro,  161  N.  Y.  375.)  There  was 
no  error  committed  by  the  admission  of  the  testimony  as  to 
the  statement  made  by  the  decedent.  {People  v.  Oaacone, 
185  N.  Y.  317 ;  PeopU  v.  Del  Vermo,  192  N.  Y.  470.)  The 
court  did  not  err  in  allowing  Mrs.  Abbie  Johnson  to  testify 
that  the  defendant  robbed  her.      {People  v.   Molineux,  168 
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N.  Y.  203.)  There  was  no  error  committed  bj  allowing  Frank 
Cosgrove  to  testify  as  to  the  finding  of  a  knife.  (People  v. 
J)el  Vermo,  192  X.  Y.  470.) 

Cha.8e,  J.  A  jury  has  found  the  defendant  guilty  of 
murder  in  the  iirst  degree.  At  the  trial  he  did  not  call  any 
witnesses  in  his  behalf,  and  the  evidence  fur  the  People  is 
uncontradicted.  From  the  evidence  it  appears  that  the 
defendant  on  the  evening  of  November  14,  1907,  came  up 
behind  a  woman  who  was  walking  npon  one  of  the  public 
streets  of  the  borough  of  Brooklyn,  city  of  New  York,  and 
grabbed  a  large  pocket  book  which  she  was  carrying  in  her 
hand.  She  held  to  the  pocket  book  and  struggled  to  retain 
it.  The  defendant  succeeded  in  wrenching  it  from  lier  hand 
and  ran  us  the  woman  screamed  and  called  ^^  Stop  thief."  Her 
cries  were  heard  by  two  young  men  in  the  vicinity  who  ran 
after  and  overtook  the  defendant  while  he  was  on  a  sidewalkand 
they  jumped  upon  and  held  him.  A  struggle  ensued  during 
which  the  defendant  drew  from  his  pocket  a  revolver  and 
lired  a  shot  which  failed  to  hit  either  of  the  young  men. 
They,  however,  released  their  hold  upon  the  defendant  and 
he  continued  to  run  in  the  direction  in  which  he  had  been 
running  and  the  young  men  followed  him.  After  running 
about  two  hundred  feet  from  where  he  tired  the  tirst  shot  he 
came  toward  a  policeman  who  had  been  attracted  by  the  shot 
and  was  then  ru!ining  towards  the  defendant  from  the  opposite 
direction,  and  when  the  defendant  met  the  policeman  or  came 
within  about  five  feet  of  him  he  tired  a  shot  which  caused 
the  wound  resulting  in  the  policeman's  death  about  two  houra 
thereafter.  The  defendant  then  continued  running  and  the 
young  men  came  upon  the  policeman  as  he  staggered  into  the 
gutter  and  they  called  upon  him  for  his  revolver,  which  he 
produced  from  his  pocket  and  gave  to  one  of  them  and  he 
gave  his  night  stick  to  the  other.  They  followed  the  defend- 
ant and  the  one  with  the  revolver  fired  in  the  air  or  at  the 
defendant  five  times  without  hitting  him.  The  defendant 
continued  with  the  young  men  and  others  following  him  until 
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lie  ran  into  a  dark  alley  under  a  building  wliere  lie  was  siibso- 
qnently  arrested  by  other  ofticei's.  His  revolver  was  fonnd  on 
the  ground  in  the  alley  and  it  contained  five  cartridge  shells, 
two  of  which  had  been  discharged  and  three  of  which  were 
nndiseharged.  The  identity  of  the  defendant  as  the  pei*son 
who  took  the  pocket  book  from  the  woman  and  who  subse- 
quently shot  and  killed  the  policeman  is  beyond  controversy. 

The  defendant  urges  that  the  judgment  of  conviction  should 
be  revereed  because,  as  he  asserts,  several  errors  were  com- 
mitted during  the  trial  which  seriously  prejudiced  his  rights. 
We  will  briefly  state  and  consider  separately  some  of  such 
alleged  errors. 

1.  The  evidence  is  not  sufficient  on  which  to  find,  as  a  fact, 
that  the  defendant  shot  the  policeman  from  a  deliberate  and 
premeditated  design  to  effect  his  death. 

It  appears  that  the  defendant  some  days  prior  to  the  homi- 
cide liad  the  revolver  with  which  he  did  the  shooting  and  it 
was  then  in  his  trunk  in  the  room  occupied  by  him.  On  the 
night  of  the  homicide  he  had  the  revolver  in  his  pocket.  He 
did  not  put  it  in  his  pocket  for  any  known,  lawful  purpose. 
The  inference  is  permissible  that  he  carried  the  revolver  to 
shoot  and  kill,  if  necessary  to  prevent  capture  in  case  he  com- 
mitted a  crime.  His  readitiess  to  use  the  revolver  to  avoid 
detention  and  arrest  is  shown  not  only  from  his  shooting  the 
policeman,  but  from  his  firing  the  shot  while  he  was  strug- 
gling with  the  young  men  who  were  holding  him  as  we  have 
stated. 

Where  a  person  commits  highway  robbery  or  other  crime 
in  such  a  deliberate,  intentional  and  premeditated  manner  as 
shown  by  the  circumstances  in  this  case,  and  then  uses  a 
revolver  carried  by  him  with  fatal  effect  in  his  eflPort  to  avoid 
arrest,  it  presents  a  question  for  the  determination  of  a  jury 
whether  the  pereon  so  killed  was  not  killed  by  the  deliberate 
and  premeditated  intention  of  the  one  firing  the  shot.  (Peo- 
ple V.  Sullivan,  173  N.  Y.  122;  Peoj)le  v.  Iluter,  184  N.  Y. 
237.) 

There  are  in  this  case,  however,  further  facts  which  were 
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proper  to  leave  to  the  jury  upon  the  question  of  intent,  delib- 
eration and  premeditation,  and  they  are  that  the  defendant 
was  running  in  a  public  street  where  the  approach  of  an  offi- 
cer in  the  opposite  direction  must  have  been  seen  by  him  for  an 
appreciable  space  of  time,  and  his  tiring  the  revolver  directly 
at  the  officer,  when  the  result  would  necessarily  or  probably 
be  fatal,  is  of  itself  some  evidence  from  which  the  jury  might 
rightfully  find  the  facts  as  found  by  them.  {People  v.  Gov- 
emale,  193  N.  V.  581 ;  People  v.  Majone,  91  N.  Y.  211  ; 
Leighton  v.  People^  88  N.  Y.  117;  People  v.  Beckwith^  103 
N.  Y.  360;  People  v.  CmisiantiTLO,  153  N.  Y.  24;  People  v. 
Decker,  157  N.  Y.  186;  Peoj)le  v.  Ferraro,  161  K  Y.  365.) 

2.  Evidence  was  improperly  received  that  the  defendant 
committed  highway  robbery  in  taking  the  pocket  book  from 
the  woman. 

Evidence  of  the  highway  robbery,  although  not  competent 
to  prove  the  fact  of  another  crime,  was  competent  as  a  part  of 
a  continuous  transaction,  and  to  show  that  the  defendant  was 
liable  to  arrest,  and  as  further  showing  tlie  motive  and  intent 
of  the  defendant  in  firing  the  shot  that  killed  the  policeman. 
{People  V.  Governale,  supra,) 

3.  Evidence  was  impro|>erly  received  of  what  the  police- 
man said  a  few  minutes  after  he  was  shot  in  identifying  the 
defendant. 

It  sufficiently  appears  that  the  policeman  appreciated  that 
recovery  was  impossible  and  that  his  death  was  imminent,  and 
his  statements  were  properly  received  as  dying  declarations. 
{People  V.  Governale,  8\ipra ;  Peopls  v.  Del  Veriiw^  192 
N.  Y.  470.)  The  policeman  actually  died  in  a  very  short 
time  after  he  identified  the  man  who  shot  him.  The  identity 
of  the  defendant  was  so  conclusively  established  that  if  any 
error  had  been  committed  in  admitting  the  statements  of  the 
policeman  in  identification  of  the  defendant  it  would  not 
have  been  harmful. 

4.  Evidence  was  improperly  received  to  show  that  a  knife 
was  found  on  the  ground  of  the  alley  near  where  the  defendant 
was  arrested. 
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The  knife  and  revolver  were  identified  by  the  defendant. 
Tliejr  were  left  by  hiiri  upon  the  ground  of  the  alley  when  he 
was  taken  therefrom  by  the  officer  who  arrested  him.  The 
fact  that  the  knife  was  left  by  the  defendant  with  the 
revolver  makes  it  so  much  a  part  of  the  history  of  the  arrest 
as  to  permit  the  evidence  that  was  received  in  regard  to  it 
during  the  trial. 

The  other  objo^tions  urged  by  the  defendant  do  not  pre- 
sent any  error  or  require  a  further  detailed  statement.  The 
defendant  had  a  fair  trial  and  the  judgment  of  conviction 
should  be  aflirmed. 

CuLLEN,  Ch.  J.,  Gray,  Vann,  Werner,  Willard  Bartlett 
and  H18COCK,  JJ.,  concur. 

Judgment  of  conviction  affirmed. 


In  the  Matter  of  the  Application  of  William  W.  Euther- 
FCRD,  as  Administrator  of  the  Estate  of  Isabella  Ruther- 
FURD,  Deceased,  Appellant. 

J.  Herbert  Carpenter,  as   Executor   of   Anne   M.  Stout, 

Deceased,  Respondent. 

Will — payment  of  legacies  —  intention  to  postpone  must  be  found 
in  will  itself — interest  on  postponed  legacy. 

If  payment  of  a  legacy  is  to  be  postponed  beyond  the  time  provided  by 
statute,  the  intention  of  the  testator  so  to  postpone  such  payment  must 
be  found  in  the  will  itself  when  interpreted  in  connection  with  the  cir- 
cumstances surrounding  the  testator  at  the  time  of  making  his  will.  A. 
legatee  is  in  the  same  position  as  a  creditor  and  entitled  to  be  awarded 
interest  at  the  legal  rate  for  such  time  as  he  is  kept  out  of  his  demand. 

Where  a  testatrix,  apart  from  a  contingent  expectant  interest,  had  an 
estate  of  substantial  amount  from  which  a  portion  of  the  legacies  given 
by  her  were  paid,  and  there  is  nothing  in  her  will  to  indicate  an  inten- 
tion to  postpone  the  payment  of  a  legacy  or  to  deprive  a  legatee  of  inter- 
est thereon,  the  latter  is  entitled  to  interest  after  the  expiration  of  one 
year  from  the  granting  of  letters  testamentary.  Wheeler  v.  Rutliven, 
74  N.  Y.  428.  distinguished. 

Matter  of  Ratlierfard,  183  App.  Div  89,  reversed 

(Argued  October  7,  1909;  decided  November  9,  1909.) 
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Appkal  from  an  order  of  the  Appellate  Division  of  tlie 
8npreme  Court  in  the  first  judicial  department,  entered  Jnne 
18,  1909,  which  reversed  an  order  of  the  Xew  York  County 
SuiTogate's  Court  granting  an  application  for  the  payment  of 
interest  upon  a  certain  legacy. 

Anne  Morris  Stout  died  July  2,  1900,  leaving  a  will  dated 
February  13,  180C,  by  which  she  gave  four  general  legacies 
to  the  persons  and  for  the  amounts  as  follows  :  Caroline  Bar- 
nard Sutliff,  $12,000  ;  J.  Herbert  Carpenter,  $10,000;  Caro- 
line Barnard  Sutliff,  $5,000 ;  Isabella  Rutherfnrd,  $25,000. 
In  her  will  she  said :  "  I  give  and  bequeath  and  direct  my 
executor  to  pay  the  following  legacies  to  the  following  named 
persons  (those  above  named)  each  legacy  to  be  paid  in  full 
before  paying  any  subsequent  named  legatee  so  that  the  said 
legacies  are  not  to  abate  as  between  themselves."  She  further 
said  :  "All  legacies  given  by  this  will  arc  payable  out  of  both 
real  and  personal  estate.  The  transfer  tax  on  all  said  legacies 
is  to  be  paid  by  my  executor  if  there  shall  be  a  surplus  of 
my  estate  after  paying  said  legacies  in  full  free  of  transfer 
tax." 

She  gave  all  the  rest,  residue  and  remainder  of  her  estate 
to  her  daughter,  Sarah  Morris  de  Vagrigneuse,  and  appointed 
said  J.  Herbert  Carpenter  her  executor.  On  the  12tli  day  of 
May,  1899,  she  made  a  codicil  to  her  will  by  which  she  rati- 
fied, confirmed  and  republished  it  as  changed  and  modified  by 
the  codicil  and  by  the  codicil  she  gave  and  l>equeathed  to  the 
rector,  church  wardens  and  vestry  of  Grace  Church  in  the 
city  of  New  York  ten  thousand  dollars  and  said  that  it  was 
her  "desire  that  this  fund  should  be  designated  the  'Stout 
Memorial  in  Memory  of  Francis  Aquilla  Stout'  and  the 
income  from  said  fund  applied  to  the  use  of  the  Home  for 
Deaconnesses  connected  with  Grace  Church." 

In  said  codicil  she  also  said :  "  I  direct  my  executor  to  pay 
the  legacy  specified  in  the  first  clause  of  this  codicil  (the  leg- 
acy to  Grace  Church)  from  funds  remaining  in  his  hands  after 
the  payment  by  him  of  the  legacies  specified  in  my  said  will." 
By  such  codicil  she  gave,  devised  and  beqneathed  the  rest^ 
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residue  and   retnaiiider   of  lier  estate   to   said   J.    Herbert 
Carpenter  in  case  her  daughter  should  not  survive  her. 

At  the  time  of  making  said  will  and  said  codicil  and  at  the 
time  of  her  death  said  Anne  Morris  Stout  was  the  owner  of 
one-third  of  the  principal  of  a  trust  fund  held  by  her  and 
subsequently  by  her  and  another  as  trustees  under  the  will  of 
her  late  husband,  subject,  however,  to  the  contingency  of  her 
daughter  leaving  a  descendant,  and  also  subject  to  said  fund 
being  held  in  said  trust  and  the  income  therefrom  paid  as 
provided  by  the  will  of  her  late  husband  to  herself  and  her 
daughter  and  the  survivor  of  them.  The  daughter  of  the  tes- 
tatrix at  the  time  of  making  said  will  was  fifty- nine  yeans  of 
age,  a  widow  and  childless.  Her  said  daugliter  died  without 
leaving  a  descendant  April  22,  lOOi^,  leaving  a  will  which  has 
been  duly  probated,  in  and  by  which  she  gave  certain  general 
legacies,  and  all  the  rest,  residue  and  remainder  of  her  estate 
to  said  J.  Herbert  Carpenter. 

From  the  estate  of  said  Anne  Morris  Stout  her  executor 
])aid  the  two  legacies  to  Caroline  Barnard  Sutlifif  aggregating 
$17,000,  the  legacy  to  J.  Herbert  Carpenter  of  $10,000,  and 
on  account  of  the  legacy  of  said  Isabella  Rutherfurd  $9,635.17. 
The  payments  so  made,  together  with  the  expenses  of  admin- 
istration and  the  commissions  of  the  executor,  consumed  all  of 
the  estate  of  said  Anne  Morris  Stout  other  than  her  said 
interest  in  the  principal  of  said  trust  fund.    Said  trust  fund 
amounted  to  over  $388,000  of  personal  and  about  $33,000  of 
real  property.     The  said   Isabella  Rutherfurd  died  July  30, 
1003,  and  the  petitioner  herein  was  duly  appointed  adminis- 
trator of  her  goods,  chattels  and  credits.     After  the  death  of 
8aid   Sarah  Morris  de  Vagrigneuse  the  petitioner  was  paid 
$15,365.83,  being  an  amount  sufficient  with  said  former  pay- 
ment to  aggregate  $25,000,  the  amount  of  the  principal  of 
said  legacy,  and  as  there  was  a  difference  of  opinion  about  the 
petitioner  being  entitled  to  interest  on  said  legacy,  the  ques- 
tion was  reserved  for  further  consideration.     This  application 
was  made  to  compel  the  executor  of  Anne  Morris  Stout  to 
pay  said  interest.     An  order  was  made  directing  the  payment 
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of  said  interest,  amounting  to  $3,664.98,  from  wliich  order 
an  appeal  was  taken  to  the  Appellate  Division,  where  said 
order  was  reversed  and  the  application  was  denied,  from 
which  order  of  reversal  and  denial  an  appeal  is  taken  to  this 
court. 

Charles  L.  Craig  for  appellant.  The  circumstances  of  this 
case  are  not  sufficient  to  take  it  out  of  the  general  rule  that 
interest  is  payable  after  one  year.  (  Wheeler  v.  Suthven^  74 
N.  Y.  428 ;  Matter  of  Martin,  106  App.  Div.  50 ;  Matter 
of  Erving,  103  App.  Div.  500.) 

John  S.  Davenport  for  respondent.  The  testatrix,  in 
making  her  will,  must  have  had  it  in  mind  that  there  was  a 
strong  probability  that  there  would  not  be  enough  in  her  estate 
to  pay  the  legacies  at  the  end  of  the  year  tixed  by  the  statute. 
Interest  was,  therefore,  not  payable  on  the  legacy  in  suit. 
{Dodge  v.  Manning,  1  N.  Y.  298 ;  Thorn  v.  Gamer y  113 
N.  Y.  198.) 

Chase,  J.  No  legacy  shall  be  paid  by  an  executor  or 
administrator  until  after  the  expiration  of  one  year  from  the 
time  of  granting  letters  testamentary  or  of  administration 
unless  directed  by  the  will  to  be  sooner  paid.  After  the 
expiration  of  one  year  the  executors  or  administrators  must 
discharge  the  specific  legacies  bequeathed  by  the  will  and  pay 
the  general  legacies  if  there  be  assets.  (Code  of  Civil  Pro- 
cedure, section  2721.)  Interest  begins  to  run  upon  a  legacy 
from  the  time  when  it  is  payable.  The  Revised  Statutes 
(2  R.  S.  90,  sees.  43-45)  from  which  the  Code  provisions  were 
taken,  changed  the  common-law  rule  by  which  legacies  com- 
menced to  draw  interest  from  a  day  one  year  after  the  death 
of  the  testator  so  that  interest  does  not  now  commence  to  run 
until  the  expiration  of  one  year  from  the  time  of  granting 
letters  testamentary.  The  effect  of  the  statute  was  stated 
and  authoritatively  determined  by  this  court  in  Matter  of 
McOowan  (124  N,  Y.  526).     A  testator  is  always  at  liberty 
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to  direct  in  liis  will  the  time  when  a  general  legacy  given 
by  him  shall  be  paid.  Notwithstanding  the  statute,  there- 
fore, the  time  when  a  legacy  shall  be  paid  may  be  accel- 
erated or  postponed  at  the  wish  of  the  testator.  It  has  been 
said  by  this  court  that  the  general  rule  in  regard  to  the  time 
when  a  legacy  is  payable  does  not  yield  to  doubtful  indica- 
tions in  the  will  of  an  intention  of  the  testator  at  variance 
with  the  statute.  {Wheeler  v.  liuthven^  74  N.  Y.  428.) 
Thei*e  are  exceptions  to  the  general  rule  in  regard  to  the  pay- 
ment of  a  legacy,  and  in  certain  cases  it  will  be  presumed  that 
the  testator  intended  to  authorize  the  payment  of  a  legacy 
without  waiting  as  provided  by  statute.  {Thorn  y.  Gamery 
113  N.  Y.  198.)  The  exceptions  are  confined  to  cases  where 
by  reason  of  the  purpose  of  the  gift  it  is  presnmed  that  the 
testator  intended  that  it  be  payable  immediately  upon  his 
death.  It  is  never  presumed  that  a  testator  intended  tliat  the 
time  of  payment  of  a  legacy  should  be  postponed  beyond  one 
year  after  granting  letters  testamentary.  The  presumption 
except  as  stated  is  that  the  well-known  and  established  rule 
in  regard  to  the  time  of  payment  of  a  legacy  or  of  interest 
thereon  shall  control.  If  payment  of  a  legacy  is  to  be  post- 
poned beyond  the  time  provided  by  statute,  the  intention  of 
the  testator  so  to  postpone  such  payment  must  be  found  in 
the  will  itself  when  interpreted  in  connection  with  the  cir- 
cumstances surrounding  the  testator  at  the  time  of  making  his 
will. 

Whether  the  assets  of  the  estate  have  been  fruitful  or 
unproductive  does  not  affect  the  right  of  the  legatee.  lie  is 
in  the  same  position  as  a  creditor  and  entitled  to  be  awarded 
interest  at  the  legal  rate  for  such  time  as  he  is  ke])t  out  of  his 
demand.  {Matter  of  Oakes^  19  App.  Div.  192 ;  Hoffman  v. 
Pennsylvania  Hospital^  1  Dem.  118;  Matter  of  FranJcenr 
heimer,  195  N.  Y.  340.) 

The  testratrix  by  the  will  now  under  consideration  does  not 
expressly  postpone  the  payment  of  any  or  all  of  the  lega- 
cies given  by  her  and  we  do  not  find  any  clear  or  other  indi- 
cation in  the  will  of  an  intention  to  postpone  the  payment 
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of  sucli  legacies  or  to  deprive  tlie  legatees  of  interest  from 
one  year  after  letters  testamentary  were  issued  in  case  the 
same  were  not  then  fully  paid.  In  cases  wliere  interest  has 
been  refused  upon  a  legacy  although  not  paid  within  one  year 
after  letters  testamentary  have  been  issued,  it  has  been  held 
that  it  was  clear  from  the  will  that  such  legacy  should  not 
become  payable  until  a  later  date.  {Dodge  v.  Manning^  1 
N.  Y.  29S ;  WelU  v.  Diabrow,  48  N.  Y.  S.  R.  746 ;  Van 
Rensselaer  v.  Yan  Bensselaer^  113  N.  Y.  207;  Wheeler  v. 
Ruthveji^  sup7'a,) 

Where  such  postponement  has  not  been  found  to  be  entirely 
clear,  interest  has  not  been  denied  upon  legacies  not  paid 
within  the  time  provided  by  the  statute.  {Matter  of  Ermng^ 
103  App.  Div.  500.) 

It  appears  from  the  opinion  of  the  Appellate  Division  that 
they  deemed  the  Wheeler  v.  Ruthven  case  controlling  upon 
them.  A  special  reference  to  that  case  is,  tlierefore,  necessary 
In  that  case  this  court  in  commencing  the  opinion  say,  "  The 
question  is  presented  under  peculiar  circumstances,"  and  in 
closing  the  opinion  it  is  said,  '^The  case,  as  was  stated  in  the 
outset,  is  a  peculiar  one,  and  we  proceed  in  deciding  it  upon 
its  special  circumstances."  It  asserts  the  rule  in  regard  to 
the  time  when  general  legacies  are  payable  now  established 
I>y  statute,  and  says  that  such  rule  applies  in  the  absence  of  a 
direction  in  the  will  controlling  the  general  rule  established 
by  the  courts  or  otiicr  decisive  indication  in  the  instrument 
interpreted  in  the  light  of  the  surrounding  circumstances  of  a 
different  intention  on  the  part  of  the  testator.  Among  the 
peculiar  circumstances  in  that  case  was  the  fact  that  the 
testatrix  did  not  have  any  estate  other  than  a  residuary 
interest  under  the  will  of  her  father  in  a  fund  in  which  her 
mother  had  a  life  interest.  The  court  say  that  it  must  be 
assumed  that  the  testatrix  understood  the  condition  of  her 
property,  and  that  until  the  death  of  her  mother  she  or  her 
representative  could  not  have  any  beneficial  enjoyment  of 
her  estate,  and  that  meanwhile  the  life  tenant  was  entitled  to 
the  possession  and  the  whole  income.     It  also  appearea  that 
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the  testatrix  gave  twenty-one  general  legacies,  fifteen  of  which 
were  pi'eferred  in  payment,  and  that  all  of  the  legacies  given 
by  her  amounted  to  a  sum  substantially  equal  to  the  amount 
of  her  residuary  interest  in  the  estate  of  her  father  when  the 
same  should  come  into  the  possession  of  her  executor,  and 
that  in  case  interest  was  paid  upon  the  fifteen  legacies  from 
one  year  after  lettere  testamentary  were  issued,  it  would 
result  in  depriving  the  other  six  legatees  from  any  payment 
on  account  of  their  legacies.  This  was  held  not  to  be  the 
intention  of  the  testatrix. 

In  the  case  now  before  us,  the  testatrix  had,  apart  from  her 
contingent  expectant  interest  in  the  estate  of  her  husband,  an 
estate  of  substantial  amount  from  which  a  portion  of  the 
legacies  were  paid,  and  there  is  nothing  in  the  will  to  indicate 
an  intention  that  some  of  the  legacies  should  be  payable  at 
one  time  and  some  at  another,  or  that  the  legacies  should 
become  due  and  payable  by  the  executor  as  he  received  the 
assets  of  the  estate. 

This  case  is  not  controlled  by  Wheeler  v.  Ruthven^  and 
there  is  nothing  in  the  will  of  the  testatrix,  construed  in  con- 
nection with  the  circumstances  surrounding  the  testatrix  at 
the  time  of  her  death,  from  which  it  can  be  said  that  she 
intended  that  the  legacy  to  Isabella  Rutherfurd  should  be 
materially  reduced  in  comparison  with  the  others  by  postpon- 
ing the  time  of  its  payment,  or  that  the  testatrix  intended  to 
change  the  general  rule  in  regard  to  the  time  when  the 
legacies  provided  by  her  will  should  be  payable. 

The  order  of  the  Appellate  Division  should  be  reversed  and 
decree  of  the  Surrogate's  Court  affirmed,  with  costs  in  this 
court  and  in  the  Api:)ellate  Division. 

CuLLEN,  Ch.  J.,  Edward  T.  Bartlett,  IIaiqht,  Yann, 
WiLLARD  Bartlett  and  Hiscock,  JJ.,  concur. 

Order  reversed,  etc. 
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The  Seneca  Nation  of  Indians,  Appellant,  v.  Chables  E. 

Appleby,  Kespondent. 

Indians  —  status  of  Indian  nations  or  tribes  —  neither  the  tribe 
nor  its  individual  members  can  maintain  actions  to  recover 
lands  belonging  to  the  tribe  unless  authorized  by  statute  — 
statutory  right  of  Seneca  nation  of  Indians  to  bring  such  an 
action. 

The  purpose  for  which  actions  to  determine  claims  to  real  estate  are 
authorized  is  to  secure  possession  and  quiet  titles,  for  it  is  to  the  interest 
of  the  community  r.hat  real  estate  shall  be  readily  transferable  and  that 
the  titles  thereto  shall  be  reasonably  marketable. 

The  status  of  the  Indian  nations  or  tribes  is  anomalous.  They  are  not 
citizens  of  the  state  and  their  tribes,  though  not  treated  as  independent 
foreign  nations,  are  not  subject  to  the  jurisdiction  of  the  state  to  the 
same  extent  as  citzens  of  the  state  or  of  other  states.  It  is  the  settled 
law  that  neither  the  tribe  nor  its  individual  members  can  maintain  an 
action  to  recover  the  property  of  tl:c  tribe  without  special  authority. 

Section  55  of  the  Indian  Law  (Cons.  Laws,  ch.  26,  g  54)  authorizes  the 
Seneca  uatio  i  of  Indians  to  bring  certain  actions  with  reference  to  real 
estate  on  their  reservations,  but  provides  that  nothing  therein  contained 
shall  enlarge  or  in  any  way  affect  the  right,  title  or  interest  of  the 
Seneca  nation,  or  of  such  Indians  in  and  to  such  reservations,  as  between 
them  and  the  grantees  or  assignees  of  the  pre-emption  right  of  such 
reservations  under  the  grants  of  the  state  of  Massachusetts. 

The  complaint  herein  alleges  possession  and  ownership  by  the  Seneca 
nation  in  fee  of  lands  on  its  reservations  and  that  defendant  claims  title 
thereto  under  various  mesne  conveyances  from  the  state  of  Massachusetts, 
f^d  prayed  judgment  that  defendant  be  barred  from  all  interest  therein. 
Defendant  set  f  >rth  his  claim  as  successor  in  interest  of  the  right  of  pre- 
emption of  that  state  to  own  the  lands  in  fee  subject  only  to  plaintiff's 
right  of  occupancy.  Held,  that  the  only  purpose  of  the  statutory  provi- 
sion Is  to  enable  the  Indian  nation  to  protect  the  occupancy  and  posses- 
sion of  its  lands  and  recover  indemnity  from  any  persons  who  have 
violated  that  right;  that  plaintiff  has  no  right  to  sue  upon  the  cause  of 
action  alleged  in  the  complaint  and  the  court  Is  prohibited  by  statute 
from  determining  the  controversy. 

Senecu  Nation  v.  Appleby,  127  App.  Div.  770,  reversed. 

(Argued  October  26,  1909;  decided  November  9,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
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August  4,  1908,  aliirming  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  tlie  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Eugene  Van  Voorhis  and  Adelhert  Moot  for  appellant. 

William  Harison^  George  Waddington  and  Charles  E. 
Appleby  for  respondent. 

Cullen,  Ch.  J.  The  action  was  brouglit  by  the  plaintiff 
under  article  Y,  title  1,  chapter  14  of  the  Code  of  Civil 
Procedure  to  compel  the  determination  of  a  claim  to  real 
property.  The  complaint  alleged  possession  and  ownership 
in  fee  of  lands  commonly  known  as  the  Allegany  and  Cat- 
taraugus reservations,  situated  in  the  counties  bearing  those 
names ;  that  the  plaintiff  had  been  in  possession  of  said  real 
estate  more  than  one  year,  claiming  to  own  them  in  fee ;  that 
the  defendant  unjustly  claimed  an  estate  or  interest  in  such 
property  by  and  under  various  mesne  conversances  from  the 
sttite  of  Massachuse.tts,  and  prayed  judgment  tliat  the  defend- 
ant and  all  claiming  under  him  be  barred  from  all  claim, 
estate  or  interest  in  said  real  estate.  The  defendant  answered 
denying  both  the  title  and  possession  of  the  plaintiff,  and  set 
forth  his  own  claim  as  successor  in  interest  of  the  right  of 
pre-emption  of  the  stato  of  Massachusetts  to  own  the  lands  in 
fee  subject  only  to  the  plaintiff's  right  of  occupancy.  The 
action  was  brought  on  for  trial  before  the  court  and  jury. 
At  the  conclusion  of  the  evidence  each  party  asked  for  the 
direction  of  a  verdict  in  its  favor.  By  consent  the  court 
reserved  its  decision,  it  being  stipulated  that  thereafter  the 
court  migiit  direct  a  verdict  in  favor  of  the  party  deemed 
entitled  thereto  as  if  the  same  had  been  done  on  the  trial  of 
the  action.  The  defendant's  motion  was  based  on  these 
grounds:  That  the  defendant  was  the  owner  in  fee  of  the 
lands  in  dispute  and  entitled  to  the  pre-emption  of  the  plain- 
tiff's tribal  right  of  occupancy;  that  the  plaintiff  had  not 
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been  in  possession  for  one  year  before  the  commencement  of 
tlie  action,  or  during  any  time,  of  the  lands  in  suit;  that  the 
plaintiff  liad  a  mere  tribal  riglit  of  occupancy  ;  that  tlie  plain- 
tiff had  not  for  any  time  claimed  an  estate  in  fee  or  for  life 
or  for  a  term  of  years.  Subsequently  the  court  directed  that 
a  verdict  be  entered  as  if  given  by  the  jury  on  trial  that  "the 
plaintiff  has  no  cause  of  action  and  the  defendant  is  the 
owner  in  fee  of  the  premises  subject  to  the  right  of  occu- 
pancy  of  the  Seneca  Nation  of  Indians,  which  right  of  occu- 
pancy will  cease  only  with  the  dissolution  of  said  Nation  or 
its  consent  to  sell  to  the  owner  of  the  right  of  pre-emption, 
and  that  defendant  is  possessed  of  the  right  of  pre-emption  of 
such  right  of  occupancy."  From  the  judgment  entered  upon 
this  verdict  the  plaintiff  appealed  to  the  Appellate  Division 
where  the  judgment  was  affirmed  by  a  divided  court. 

The  main  question  involved  in  this  controverey  is  the 
respective  rights  and  title  of  the  Seneca  Nation  of  Indians 
and  of  the  defendant  as  successor  in  interest  and  assignee  of 
the  right  conferred  upon  the  state  of  Massachusetts  under 
the  treaty  made  between  that  state  and  this  state  in  the  year 
1786.  The  question  has  been  argued  before  ns  by  the 
respective  counsel  of  the  parties  with  great  ability  and  an 
industry  of  research  not  merely  in  judicial  decisions,  but  in 
historical  lore  that  could  not  well  be  surpassed.  Interesting 
as  the  question  is  we  shall  not  discuss  it,  for  we  are  entirely 
clear  that  the  courts  below  had  no  power  to  determine  it  in 
this  action,  nor  have  we  the  power  to  review  on  this  appeal  the 
merits  of  the  decision  of  it  made  by  them.  As  is  well  known, 
the  status  of  the  Indian  nations  or  tribes  is  anomalous.  They 
are  not  citizens  of  the  state  and  their  tribes,  though  not  treated 
as  independent  foreign  nations,  aro  not  subject  to  the  jurisdic- 
tion of  the  state  to  the  same  extent  as  its  citizens.  It  is  the  set- 
tled law  that  neither  the  tribe  nor  its  individual  members  can 
maintain  an  action  to  recover  the  property  of  the  tribe  without 
special  authority.  (Johnson  v.  Long  Idand  R,  R.  Ci>.,  162 
N.  Y.  462.)  No  general  statute  giving  such  a  right  and 
applicable  to  all  Indians  has  been  enacted,  but  there  have  been 
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passed  acts  authorizing  certain  Indian  nations  to  sue  in  onr 
courts  for  certain  purposes  and  to  a  certain  extent.  The 
earliest  relative  to  the  present  planitiff  was  enacted  in  1845 
(Ch.  150).  From  time  to  time  subsequently  other  laws  were 
enacted  to  which  it  is  unnecessary  to  refer,  for  the  right  of 
the  plaintiff  to  maintain  this  action,  if  such  a  right  exist  ^ 
must  be  found  in  the  present  Indian  Law.  Section  55  of  that 
statute,  so  far  as  material,  is  as  follows:  '^Prosecution  of 
actions  and  disposition  of  recovery. —  The  Seneca  nation  may 
prosecute  by  the  name  of  '  Tlie  Seneca  Nation  of  Indians,* 
actions  and  proceedings  to  protect  their  rights  and  interests 
to  the  Allegany,  Cattaraugus  and  *oil  spring  reservations,' 
and  may  maintain  an  action  of  ejectment  to  recover  the 
possession  of  any  part  of  such  reservations  unlawfully  with- 
held from  them,  and  an  action  for  injury  to  the  soil  of  such 
reservations,  or  for  cutting  down  or  removing  or  converting 
timber  or  wood  growing  or  being  thereon,  or  an  action  of 
replevin  for  timber  or  wood  removed  therefrom,  and  for  the 
recovery  of  damage  for  injury  to  the  common  property  or 
rights  of  such  Indians,  or  for  the  recovery  of  money,  property 
or  effects,  due  or  to  become  due,  or  belonging,  or  in  any  way 
appertaining  to  such  Indians  in  common,  or  to  the  Seneca 
nation ;  and  in  every  such  suit,  action  or  proceeding  in  rela- 
tion to  lands  or  real  estate,  situated  within  the  said  reserva- 
tions, the  Seneca  nation  may  allege  a  seisin  in  fee  ;  and  every 
recovery  in  such  action  shall  be  as  and  for,  and  in  reference 
to  a  fee;  but  neither  such  recovery  or  anything  herein 
contained  shall  enlarge  or  in  any  way  affect  the  right, 
title  or  interest  of  the  Seneca  nation,  or  of  such  Indians  in 
and  to  such  reservations,  as  between  them  and  the  grantees 
or  assignees  of  the  pre-emption  right  of  such  reservations 
under  the  grants  of  the  state  of  Massachusetts."  It  will  be 
seen  that  the  only  purpose  of  this  statutory  provision  is  to 
enable  the  Indian  nation  to  protect  the  occupancy  and  pos- 
session of  its  lands  and  to  recover  indenmity  from  any 
persons  who  violate  that  right.  This  is  the  whole  extent 
to  which  the  statute  goes.     An  examination  of  the  earlier  stat- 
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otcs,  if  sticli  be  deemed  profitable,  will  show  that  no  greater 
power  to  institute  actions  had  ever  been  conferred  upon  the 
plaintiff.  As  was  said  by  Judge  Edwakd  T.  Bartlett  in  the 
Johnson  Case  {supra) :  "A  decision  holding  that  this  action 
could  be  maintained  either  by  the  tribe,  or  an  individual 
member  thereof,  on  behalf  of  himself  and  all  others  who 
should  come  in  and  contribute,  would  be  contrary  to  the  policy, 
and  practice  which  have  been  long  established  in  our  treatment 
of  the  Indian  tribes.  They  are  regarded  as  the  wards  of  the 
state,  and,  generally  speaking,  possessed  of  only  such  rights 
to  appear  and  litigate  in  courts  of  justice  as  are  conferred 
upon  them  by  statute."  (p.  467.)  Therefore,  the  effect  of  the 
statute  cannot  be  extended  beyond  its  terms.  But  if  it  wei-e  to 
be  assumed  that  an  action  like  the  present  one  could  be  main- 
tained against  other  persons  for  the  determination  of  other 
claims,  it  is  certain  that  the  action  cannot  be  maintained  to 
determine  the  particular  claim  which  is  here  the  subject  of  . 
controversy,  for  the  statute  concludes,  as  already  quoted,  "  the 
Seneca  nation  may  allege  a  seisin  in  fee ;  and  every  recovery 
in  such  action  shall  be  as  and  for,  and  in  reference  to  a  fee  ; 
but  neither  such  recovery  or  anything  herein  contained  shall 
enlarge  or  in  any  way  affect  the  right,  title  or  interest  of  the 
Seneca  nation,  or  of  such  Indians  in  and  to  such  reservations, 
as  between  them  and  the  grantees  or  assignees  of  the  pre- 
emption right  of  such  reservations  under  the  grants  of  the 
state  of  Massachusetts."  Actions  of  this  character  are  the 
creature  of  the  statute  {Austiyi  v.  Goodrich^  49  N.  Y.  266), 
and  necessarily  a  statute  may  limit  the  effect  of  such  action 
and  prescribe  what  may  be  litigated  therein.  In  the  portion 
of  the  section  quoted  it  is  expressly  prescribed  that  no  recovery 
in  any  action  authorized  by  the  statute  ^'  sliall  enlarge  or  in 
any  way  affect "  the  title  or  interest  of  the  Seneca  Nation  as 
between  it  and  the  grantees  of  the  state  of  Massachusetts  of 
the  pre-emption  right.  It  may,  therefore,  well  be  doubted 
whether  the  judgment  in  this  case  would  be  of  any  force  even 
against  a  collateral  attack.  {Bigelow  v.  Forrest^  76  U.  S. 
339 ;  Day  v.  Micou^  85  U.  S.  156.)    However  that  may  be, 
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a  judgment  which  the  court  had  no  jurisdiction  to  render  must 
be  reversed  on  appeal.  {Continental  Ins.  Co.  v.  Rlwads^  119 
U.  S.  237.)  It  is  urged  that  as  the  defendant  did  not  demur 
to  the  complaint  on  the  ground  that  the  plaintiff  had  no 
capacity  to  sue,  the  objection  was  waived.  But  the  objection 
to  tlie  judgtnent  rendered  in  this  case  is  of  a  unich  graver 
character.  It  is  not  merely  that  the  plaintiff  had  not  tlie 
right  to  sue,  but  that  the  court  was  prohibited  by  statute  from 
determining  the  controversy. 

Nor  is  it  at  all  a  subject  of  regret  that  we  find  that  the 
action  cannot  be  maintained.  On  the  contrary,  we  think  it 
eminently  wise  of  the  legislature  not  to  have  authorized  a 
determination  now  of  questions  which  may  not  arise  until 
the  remote  future,  and  whose  determination,  when  they  arise, 
may  be  seriously  affected  by  considerations  we  cannot  now 
foresee.  The  purpose  for  which  actions  to  determine  claims 
to  real  estate  are  authorized  is  to  secure  possession  and  quiet 
titles,  for  it  is  to  the  interest  of  the  community  that  real  estate 
shall  be  readily  transferable  and  that  the  titles  thereto  shall 
be  reasonably  marketable.  In  the  case  of  ordinary  owner- 
ship the  title  of  property  is  apt  to  be  tmnsferred  every  few 
years,  but  as  so  often  pointed  out  by  our  courts,  the  status  of 
the  Indians  is  anomalous  and  their  right  sui  generis.  What- 
ever may  be  tlie  controversy  between  the  parties  to  this 
action  it  is  conceded,  and  it  is  indisputable  if  it  were  not  con- 
ceded, that  the  Indians  may  occupy  their  land,  utilize  it  as 
they  see  fit  and  enjoy  its  fruits  to  the  fullest  extent  as  long  as 
the  tribe  or  nation  continues  to  exist.  Under  the  Federal 
decisions  the  Indians  on  government  lands  may  cut  timber 
for  use  connected  with  their  occupation  of  the  land  or  to 
improve  the  land  for  the  purpose  of  cultivation,  but  not 
solely  for  sale.  {TJ.  S.  v.  Cook^  86  U.  S.  591.)  In  our  state, 
however,  they  seem  to  have  the  right  to  cut  timber  for  sale, 
{Ogd^en  v.  Lee^  6  Hill,  546 ;  Fellows  v.  Lee^  5  Denio,  628.) 
Their  right  of  possession  and  enjoyment  is,  therefore,  immune 
from  attack,  at  least,  as  long  as  the  tribe  continues  to  exist. 
It  has  existed  for  more  than  a  century ;  it  may  possibly  exist 
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for  centuries  to  eoine.  Even  now  tlie  parties  are  contending 
as  to  the  meaning  of  the  judgment  whicli  has  been  rendered 
in  the  trial  court,  the  respondent  being  at  odds  with  the  learned 
judge  wlio  wrote  for  the  majority  of  tlie  Appellate  Division. 
The  respondent  contends  that  the  rights  of  the  Indian  will 
not  survive  a  dissolution  of  the  nation  or  tribal  existence, 
while  •  the  learned  judge  of  the  Appellate  Division  is  of 
opinion  that  the  rights  continue  as  long  as  the  lands  are 
actually  occupied  by  Indians  of  the  tribe,  whether  the  tribe 
as  an  entity  continues  to  exist  or  not.  This  question  had  much 
better  be  left  till  the  nation  or  tribe  becomes  disintegrated, 
when  the  courts  of  that  day  will,  doubtless,  be  competent  to 
deal  with  it,  as  well  as  with  the  whole  question  of  what  rights, 
if  any,  the  defendant  or  his  successors  in  interest  have  in  the 
lands  comprised  in  these  reservations.  We  have  not  examined 
the  claim  of  the  defendant  to  be  the  successor  in  interest  of 
the  right  acquired  by  the  state  of  Massachusetts  under  its 
treaty  with  this  state,  as  we  have  disposed  of  the  case  on  a 
broader  ground. 

The  judgments  of  the  Trial  Term  and  Appellate  Division 
should  be  reversed  and  complaint  dismissed,  without  costs  to 
either  party  in  any  court. 

Gray,  Vann,  Werner,  Willard  Bartlett,  Hisoock  and 
Chase,  JJ.,  concur. 

Judgments  reversed,  etc. 


William  Wynkoop,   Respondent,  v.   The   Ludlow  Valve 
Manufacturing  Company,  Appellant. 

Labor  Law  —  construction  of  provision  requiring  that  ^'  machinery 
of  every  description,"  in  factories,  should  be  guarded  —  accident 
from  a  necessary  and  obvious  danger. 

The  purpose  of  the  Labor  Law,  in  directing  that  certain  appliances  therein 
named  and  "  machinery  of  every  description,"  in  factories,  should  be 
guarded,  is  to  protect  employees  from  unnecessary  and  hidden  dangers. 
Where,  however,  danger  to  employees  does  not  exist  or  is  not  to  be 
reasonably  expected  it  is  not  necessary,  under  the  statute,  for  employers 
to  guard  even  the  machines  or  appliances  enumerated  therein. 
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A  rail,  or  track,  upon  which  run  the  wheels  of  a  truck  airrying  a  travel- 
ing crane,  was  elevated  two  and  a  half  to  three  feet  above  the  floor  of  a 
gallery,  running  around  a  factory,  upon  which  gallery  lathes  and  other 
machines  were  situated,  and  so  placed  that  employees  were  not  required 
to  work  upon  it  or  about  it.  Plaintiff,  while  looking  for  a  tool,  with 
which  to  carry  on  his  work,  fell  and  in  falling  put  his  hand  upon  the 
track  just  as  the  wheel  of  the  crane  truck  was  passing,  so  that  his 
fingers  were  cut  off  by  the  wheel.  The  rail  was  not  guarded  and 
there  is  no  evidence  to  show  that  it  was  practical  to  guard  it  or  that 
such  a  track  is  now  or  ever  has  been  guarded  in  any  similar  or  other 
factory.  There  was  no  defect  in  the  floor  of  the  room  to  precipitate  an 
accident.  Jleldf  that  the  remote  possibility  of  one  falling  and,  in  fall- 
ing, of  putting  his  hand  upon  the  rail  in  front  of  the  wheel  of  the 
approaching  truck  was  one  of  those  necessary  and  obvious  dangers 
not  commonly  guarded  against,  and  which  should  not  be  held  to  be 
within  a  general  statute  for  the  "  protection  of  employees  operating 
machinery." 

Wynkoop  v.  Ludlow  Valve  Mfg.  Co.,  126  App.  Div.  939,  reversed. 

(Argued  October  14,  1909;  decided  November  9, 1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
20,  1908,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
ara  stated  in  the  opinion. 

Murray  Downs  for  appellant.  There  is  no  proof  that  the 
defendant  failed  in  any  respect  in  its  duty  or  care,  either  at 
common  law  or  under  the  Employers'  Liability  Act.  {G.  F, 
P  a  Co.  V.  T.  Im.  Co.,  162  N.  Y.  403 ;  Egan  v.  N.  J.  S.  Co., 
86  Ilun,  542 ;  154  N.  Y.  777 ;  Rmsell  v.  N.  J.  S.  Co.,  10 
Misc.  Rep.  593 ;  Briator  v.  Smith,  158  N.  Y.  157;  Bauer  v. 
E.  S.  D.  Co.,  115  App.  Div.  71 ;  191  N.  Y.  547;  JVola7i  v. 
M.  S.  Rij.  Co.,  65  App.  Div.  184;  173  N.  Y.  604;  Knisley 
V.  Pratt,  148  N.  Y.  372;  Stevens  v.  Oair,  109  App.  Div. 
621;  BucUey  v.  O.  P.  cfc  R.  M.  Co.,  113  IST.  Y.  540; 
Welsh  V.  N.  Y.  C.  cfe  //.  R.  R.  R.  Co.,  43  N.  Y.  S.  R.  95S  ; 
Riceman  v.  Ilavermeyer,  84  N.  Y.  647 ;  McOuigan  v.  2?., 
Z.  cfe  W.  R.  R.  Co.^  122  N.  Y.  618.) 
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J.  W,  Atkinson  for  respondent.  Tlie  defendant  was  neg- 
ligent in  not  properly  guarding  the  track  or  rail  upon  which 
the  electric  crane  was  operated.  (L  1897,  ch.  415  ;  L.  1899, 
ch.  192;  G.  F.  P.  C.  Co.  v.  T.  Ins.  Co.,  162  K  Y.  403; 
Johanseii  v.  Eastman  Co.,  44  App.  Div.  270 ;  Diamond  v. 
P.  M.  Mfg.  Co.,  97  App.  Div.  43  ;  Johnson  v.  0.  P.  Co., 
112  App.  Div.  607.)  The  electric  crane  was  a  part  of  the 
"  wajs,  works  and  machinery "  within  the  meaning  of  the 
Employers'  Liability  Act.  (L.  1892,  cli.  600 ;  Ounn  v.  N. 
Y.,  N.  11.  i&  II.  R.  R.  Co.,  171  Mass.  417.)  The  failure  of 
the  defendant  to  properly  guard  the  rail  upon  which  the  elec- 
tric crane  was  operated  was  a  defect  in  the  condition  of  the 
ways,  works  and  machinery  used  in  the  business  of  the  defend- 
ant. (Tate  V.  Latham,  L.  R.  [1  Q.  B.]  502;  Wallace  \. 
C.  P.  M.  Co.,  19  Scotch  Sess.  Gas.  [4th  series]  915 ;  Morgan 
V.  Ilutohins,  59  L.  J.  Q.  B.  [N".  S.]  197;  Godwin  v.  New- 
combe.  1  Out.  L.  R.  525.) 

Chase,  J.  The  plaintiflPs  lingers  on  his  left  hand  were  cut 
off  by  one  of  the  wheels  of  the  truck  of  a  traveling  crane  in 
the  defendant's  factory.  In  the  defendant's  factory  is  a  gal- 
lery about  twenty  feet  above  the  ground  floor  which  extends 
around  three  sides  thereof.  There  is  a  space  between  the 
side  galleries  of  aboi:t  forty  feet.  Along  the  inner  side  of 
each  side  gallery  there  are  timbers  twelve  inches  square 
extending  the  whole  length  thereof  which  are  situated  from 
two  and  a  half  to  three  feet  above  the  floor  of  the  gallery. 
On  the  center  of  these  timbers  are  fastened  rails  like  the  heavy 
rails  used  for  steam  railroad  tracks.  The  defendant  main- 
tains a  crane  for  lifting  and  moving  heavy  weights  in  the 
lower  part  of  the  building,  which  is  carried  upon  a  truck 
extending  across  the  space  between  the  galleries  and  the 
wheels  of  said  truck  run  upon  said  tracks.  The  machinery 
used  by  the  defendant's  employees  faces  the  outside  of  the 
building.  On  the  west  gallery  there  is  a  long  lathe  near  the 
center  of  the  building,  the  back  of  which  is  about  three  feet 
from  the  timbers  on  which  the  rails  are  fastened,  and  near  tho 
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end  of  such  lathe  attached  to  a  post,  which  is  also  west  of  the 
timbers  but  partly  east  of  tlie  latlie,  is  a  drill  press  with  which 
the  plaintiff  was  about  to  work  on  the  morning  of  the  acci- 
dent. In  the  space  surrounded  by  the  lathe  on  the  west,  a 
cupboard  on  the  north,  the  drill  press  on  the  south  and  said 
timbers  on  the  east,  being  a  space  about  3  x  12  feet,  are  kept 
certain  form  boxes  and  other  tilings  used  in  connection  witli 
the  work  conducted  on  said  gallery.  The  plaintiff's  work 
that  morning  was  to  drill  certain  brass  valves  witli  said  drill 
press,  and  it  was  necessary  for  him  in  doing  so  to  have  one  of 
the  boxes  or  forms  in  which  to  hold  such  valves  while  they 
were  being  drilled,  and  he  went  to  the  space  or  room  in  which 
the  boxes  were  stored  and  looked  over  about  one  hundred  of 
them  in  an  effort  to  find  a  form  to  fit  tlie  particular  valves 
on  which  he  was  to  work.  As  he  returned  through  tliis  small 
room  assorting  tlie  boxes  and  continuing  his  effort  to  find  a 
form,  he  thought  he  saw  one  that  could  be  used  by  him  and  as 
lie  reached  for  it,  he,  in  some  way  which  does  not  appear, 
slipped  or  tripped,  and  as  he  did  so  he  put  out  his  hand  upon 
the  top  of  the  rail  just  as  a  wheel  of  the  crane  truck  was 
passing  and  Iiis  fingers  were  injured  as  stated. 

The  plaintiff  had  been  employed  in  a  machine  shop  for 
many  years  and  he  was  entirely  familiar  with  tlie  situation  of 
the  track  and  the  use  of  the  truck.  The  only  question  wliich 
is  now  before  us  for  consideration  is  as  to  the  alleged  negli- 
gence of  the  defendant  under  all  the  circumstances  in  not 
guarding  tlie  rail.  It  is  claimed  by  the  plaintiff  that  the 
defendant  failed  to  obey  the  Labor  Law  (L.  1901,  ch.  9,  sec- 
tion 81)  which  requires  that  "  all  vats,  pans,  saws,  planers, 
cogs,  gearing,  belting,  shafting,  set  screws  and  machinery,  of 
every  description,  shall  be  properly  guarded." 

There  is  no  testimony  in  the  record  to  show  that  it  was 
practical  to  guard  the  rail,  or  that  such  a  rail  is  now  or  ever 
has  been  guarded  in  any  similar  or  other  factory.  The  wheels 
of  such  truck  were  from  fifteen  to  eighteen  inches  in  diameter 
and  the  structure  of  the  truck  extended  above  the  wheels  so 
that  it  was  not  possible  to  guard  the  track  by  a  covering  and 
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continue  its  use.  It  is  not  snggested,  and  it  does  not  appear 
how  the  track  could  liave  been  guarded  except  perliaps  by 
tlie  construction  of  a  fence  or  partition  at  a  point  so  far  inside 
of  the  rail  tliat  it  would  not  interfere  witli  tlie  truck  and  at 
such  a  height  as  to  prevent  a  person  intentionally  or  by  acci. 
dent  falling  over  it  upon  the  track. 

The  danger  arising  from  unguarded  vats,  pans,  saws,  planers, 
cogs,  gearing,  belting,  shafting  and  set  screws  is  more  or  less 
hidden  and  consequently  when  unguarded  they  constitute 
special  and  uimecessary  exposure  to  injury.  The  intention 
of  the  legislature  in  directing  that  certain  things  should  be 
guarded,  was  thereby  to  remove  all  unnecessary  danger  to 
persons  employed  upon  or  about  such  special  dangers.  Other 
mechanical  appliances  constituting  similar  hazards  were  doubt- 
less included  in  the  words  "  machinery  of  every  description." 
Where,  however,  danger  to  employees  does  not  exist  or  is  not 
reasonably  to  be  expected  it  is  not  necessary  under  the  act 
quoted  for  employers  to  guard  even  the  enumerated  machines 
or  appliances.  {Dillon  v.  National  Coal  Tar  Co,^  181 N.  Y. 
215 ;  Glens  Falls  1\  C,  Co.  v.  Travelers'  Im,  Co,,  162  K  Y. 
399 ;  Scialo  v.  Stefens,  105  App.  Div.  592.) 

This  court,  in  Glens  Falls  P,  C  Co.  v.  Travelers*  Lis.  Co,, 
said :  "  We  think,  however,  that  the  legislature  could  not  have 
intended  that  every  piece  of  machinery  in  a  large  building 
should  be  covered  or  guarded.  This  would  be  impracticable. 
What  evidently  was  intended  was  that  those  parts  of  the 
machinery  which  were  dangerous  to  the  servants  whose  duty 
required  them  to  work  in  its  immediate  vicinity  should  be 
properly  guarded,  so  as  to  minimize,  as  far  as  |)racticable,  the 
dangers  attending  their  labors.  Human  foresight  is  limited, 
and  masters  are  not  called  upon  to  guard  against  every  possi- 
ble danger.  They  are  required  only  to  guard  against  such 
dangers  as  would  occur  to  a  reasonably  prudent  man  as 
liable  to  happen."     (p.  403.) 

There  is  no  inherent  danger  in  a  track  upon  which  a  car  or 
truck  is  run.  The  danger  of  remaining  on  a  track  when  a 
car  of  any  kind  is  approaching  is  neither  liidden  nor  obscure. 
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Iq  this  caso  as  we  have  seen  tlie  track  was  elevated  higher 
than  an  ordinary  table  and  the  defendant's  employees  were 
not  required  to  work  upon  or  about  it.  Any  contact  with  it 
would  have  to  liave  been  intentional  and  voluntary  or  aiise 
from  some  intervening  accident.  There  was  no  defect  in  the 
floor  of  the  room  to  precipitate  an  accident.  The  possibiHty 
of  a  person  falling  while  in  such  room  and  in  falling  of  put- 
ting his  hand  in  front  of  the  wheel  of  the  truck  was  so  remote 
tliat  an  ordinarily  prudent  man  would  not  guard  against  it. 
The  track  has  been  maintained  in  tlie  same  way  for  several 
years  and  no  previous  accident  had  occurred.  An  experienced 
man  would  not  have  anticipated  such  an  accident.  The 
remote  possibility  of  a  person  falling  in  front  of  approaching 
wheels  exists  in  every  case  where  vehicles  of  any  kind  are 
moved  with  or  without  trucks  about  the  floor  of  a  factory 
building  or  otherwise  or  where  steam  or  other  cars  are  pro- 
pelled upon  rails  along  unfenced  passenger  platforms.  It  is 
one  of  those  necessary  and  obvious  dangers  not  commonly 
guarded  against  by  fences  or  partitions  and  which  should  not 
be  held  to  be  within  a  general  statute  for  the  "  protection  of 
employees  operating  machinery." 

If  the  legislature  require  fences  to  be  erected  in  such  cases 
it  should  so  state  in  a  more  specific  enactment.  The  judg- 
ment should  be  reversed  and  a  new  trial  granted,  with  costs 
to  abide  the  event. 

CuLLEN.  Ch.  J.,  Edward  T.  Bartletf,  Haight,  Vann, 
WiLLARD  Bartlrtf  atid  IIiscocK,  JJ.,  concur. 

Judgment  reversed,  etc. 
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In  the  Matter  of  the  Application  of  Cornelia  C.  Earn- 
shaw et  al.,  for  tlie  Appointment  of  a  Trustee  under  the 
Will  of  Joseph  W.  Corlies,  Sr.,  Deceased. 

Edward  M.  Berrien,  as  Trustee,  Appellant ;  KatherineB. 

Parker  et  al.,  Respondents. 

Appeal  —  when  order  vacating  former  order  appointing  a  trustee 
is  final  order  in  special  proceeding — will — power  of  sale  — 
proceeding  to  appoint  trustee. 

An  order  of  the  Appellate  Division  affirming  an  order  of  the  Special  Term, 
which  vacated  a  former  order  appointing  a  trustee  under  a  will  in  place 
of  a  deceased  trustee,  is  a  final  order  in  a  special  proceeding  and,  there- 
fore, may  be  appealed  from  to  this  court. 

Where  a  testator  not  only  gave  power  of  sale  to  his  executor  and  execu- 
trix, but  specially  directed  them  to  convert  part  of  his  residuary  estate 
into  cash  as  soon  as  they  could  conveniently  without  loss,  and  to  invest 
and  keep  the  same  invested  upon  bond  and  mortgage,  this  was  an  impera- 
tive power  to  sell,  equitably  converting  the  real  estate  designed  for  the 
trust  into  personalty  and  the  trust  estate  must  be  regarded  and  treated 
as  such. 

The  bringing  of  the  beneficiary  into  court  is  not  made  a  condition  prece- 
dent to  the  power  to  appoint  a  trustee  under  the  Personal  Property 
Law,  and  consequently  the  court  may  appoint  upon  such  notice  as  it 
may  under  the  circumstances  require.  The  trustee  herein  was 
appointed  upon  the  petition  of  the  pei*sons  entitled  to  the  income  of  the 
trust  estate  during  their  lives.  The  remaindermen  were  their  children. 
Bdd,  that  the  Special  Term  erred  in  holding  that  the  court  had  no  Juris- 
diction to  make  the  appointment. 

Matter  of  Eanisfiaw,  131  App.  Div.  916,  reversed. 

(Argued  October  7,  1909;  decided  November  9,  1909.) 

Appeal  from  an  order  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  8,  1909,  which  affirmed  an  order  of  Special  Term  vacat- 
ing a  former  order  appointing  the  appellant  herein  as  trustee 
to  execute  certain  trusts  under  the  will  of  Joseph  W.  Corlies, 
Sr.,  deceased.  Also  motion  to  dismiss  said  appeal  upon  the 
ground  that  the  order  appealed  from  was  not  a  final  order. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Henry  C.  Griffin  and  Joseph  B,  Thompson  for  appellant. 
It  was  Hot  necessary  to  make  the  contingent  remaindermen 
parties  to  the  proceeding  for  an  appointment  of  a  trustee  in 
this  case.  (2  Story's  Eq.  Juris,  [lltli  ed.]  §  1214a;  Griffin 
V.  Banst^  26  App.  Div.  553.)  Even  if  the  petitioners  had 
failed  to  notify  all  of  the  beneficiaries,  it  would  not  render 
the  appointment  void  for  want  of  jurisdiction.  {N.  Y.  S,  <& 
T.  Co.  V.  S.  G.  <&  K  Z.  Co.,  88  Hun,  669  ;  Sjnith  v.  C.  T. 
Co.j  154  N.  Y.  333.)  The  petitioner  is  estopped  by  the  order 
appointing  appellant,  and  the  matter  is  res  adjudicata  as  to 
her.  {Starhiick  v.  Starhuoky  173  N.  Y.  503;  Matter  of 
Livingston^  34  N.  Y.  555.) 

Robert  C.Morris  and  Guthrie  B.  Plante  for  respondents. 
No  notice  of  the  application  for  the  appointment  of  a  trustee 
having  been  given  to  the  remaindermen  the  subsequent  order 
vacating  the  order  of  appointment  was  properly  made.  {Mat- 
ter of  Welch,  20  App.  Div.  412  ;  Matter  of  Reinisch,  20 
App.  Div.  416;  Matter  of  Wetmore,  113  App.  Div.  232; 
Matter  of  Ba?*tellsj  109  App.  Div.  586.)  The  suppression  of 
material  facts  that  should  have  been  disclosed  to  the  court  is 
sufficient  ground  for  the  vacating  of  the  order  appointing  the 
trustee.     {Matter  of  Bartells,  109  App.  Div.  586.) 

Haioht,  J.  Joseph  W.  Corlies,  Sr.,  died  on  the  25th  day 
of  October,  1860,  seized  of  the  premises  in  question.  He  left 
him  surviving  a  widow,  three  sons  and  two  daughters.  He  left 
a  last  will  and  testament  which  was  duly  proved  and  admitted 
to  probate,  in  which,  after  making  provision  for  his  widow, 
he  divided  three-iifths  of  the  remainder  among  his  sons,  and 
then  gave  the  other  two-fifths  to  his  trustees  in  trust  for  his 
two  daughters,  Cornelia  and  Emily,  during  their  lives,  with 
remainders  to  their  children.  The  will  named  his  widow  and 
three  sons  as  executrix  and  executors  and  trustees.  It  author- 
ized his  executrix  and  executors,  the  survivors  and  survivor  of 
them,  to  sell  and  dispose  of  the  real  estate  of  which  he  died 
possessed,  excepting  that  bequeathed  to  his  wife,  at  either  pri- 
vate or  public  sale,  and  to  give  good  and  sufficient  deeds 
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therefor.  He  then  farther  provided  :  "  I  desire  that  my  exec- 
utrix and  my  executors  shall  convert  the  two  fifths  of  my 
residuary  estate  bequeathed  to  them  in  trust  into  cash  as  soon 
as  they  can  conveniently  do  so  without  loss,  and  to  invest  and 
keep  the  same  invested  upon  bond  and  mortgage  upon  good 
productive  real  estate  in  the  cities  of  New  York  and  Brook- 
lyn during  the  continuance  of  said  trust." 

On  the  22d  day  of  January,  1868,  the  executrix  and 
executors,  under  the  power  of  sale  in  the  will,  sold  the  prem- 
ises in  question  to  Meyers  &  Johnson  for  the  sum  of  $21,267, 
which  sum  was  paid  to  them.  But  the  deed  was  executed 
only  by  the  executrix  and  two  of  the  executors,  the  other 
executor  being  absent  in  Europe.  Thereupon  Meyers  & 
Johnson  paid  the  consideration  and  entered  into  possession  of 
the  premises,  and  they,  or  their  successors  and  assignees,  have 
ever  since  continued  in  the 'possession  thereof.  Subsequently 
the  widow  and  the  three  sons  all  died,  the  last  on  the  8tli  day 
of  June,  1877,  thus  leaving  the  trust  estate  without  any 
trustee  to  manage  it.  Thereupon,  upon  petition  of  Cornelia, 
one  of  the  testator's  daughters,  the  Supreme  Court  appointed 
her  husband,  Jolin  W.  S.  Earnshav,  as  trustee  under  the 
will,  and  he  continued  to  act  as  sucii  trustee  until  his  death 
on  tiie  24:th  of  September,  1891,  since  which  time  no  pereon 
had  been  appointed  trustee  under  the  will  until  the  8th  day 
of  March,  1907,  at  which  time  Edward  M.  Berrien,  the  appel 
lant,  was  appointed  such  trustee  upon  the  joint  petition  of  the 
two  daughters  of  the  testator,  Cornelia  C.  Earnshaw  and 
Emily  C.  Reese.  Berrien,  upon  his  appointment,  qualified  as 
such  trustee  by  taking  the  oath  and  giving  the  bond  required, 
and  entered  upon  his  duties  as  such.  Subsequently  he  sold  as 
such  trustee  and  conveyed  the  premises  in  question  to  one 
Louis  Stern  for  the  sum  of  $500,  Stern  having  succeeded  to 
the  title  and  possession  of  Meyers  &  Johnson.  Thereupon 
Emily  C.  Reese,  one  of  the  daughters,  petitioned  the  court  for 
the  removal  of  Berrien  as  trustee,  alleging  that  she  was  induced 
to  petition  for  his  appointment  through  false  and  fraudulent 
statements  with  reference  to  the  value  of  the  property  and 
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the  facts  of  the  case.  The  prayer  of  the  petition  concluded 
by  demanding  that  the  order  appointing  Berrien  as  trustee  be 
vacated  and  set  a^^ide,  and  tliat  all  papers,  deeds  and  docu- 
ments made  and  executed  or  delivered  by  him  be  vacated. 
Attached  to  her  petition  is  an  affidavit  of  her  daughter,  Kath- 
erine  R.  Parker,  in  which  she  joined  with  her  mother  in  ask- 
ing for  the  same  relief.  Upon  the  hearing  of  the  niatter  in 
Special  Term  tiie  judge  found  that  Mrs.  Ileese  was  not 
deceived  by  any  false  or  fraudulent  statements  made  to  her  at 
the  tinie  she  executed  the  petition  for  the  appointment  of 
Berrien  as  trustee,  and  expressly  found  that  all  of  the  charges 
of  false  statements  and  allegations  were  unfounded  and  with- 
out merit.  But  the  judge  concluded  by  finding  the  Special 
Term  that  appointed  Berrien  as  trustee  was  without  jurisdic> 
tion,  and  thereupon  the  judge  vacated  the  order  appointing 
Berrien  trustee,  and  stated  in  the  order  the  grounds  therefor 
to  be  that  the  former  order  was  made  without  jurisdiction. 

It  further  appears  that  Stern  had  entered  into  an  agree- 
ment with  one  Henry  Corn  to  exchange  properties  of  the 
value  of  upwards  of  two  millions  of  dollars,  which  included 
the  lands  in  question  ;  that,  on  the  law  day  fixed  for  the  con- 
cluding of  the  exchange.  Corn  objected  to  the  title  of  these 
premises,  whereupon  it  was  agreed  he  misjht  retain  in  his 
hands  the  sum  of  $36,000.00,  and  that  Stern  should  have  six 
months'  time  in  which  to  perfect  the  title.  The  rest  of  the 
agreement  was  carried  out  and  the  excliange  of  properties 
consummated.  Stern  thereupon  applied  to  Mrs.  Reese  and 
Mrs.  EarnshaVv  for  deeds  which  w^ould  perfect  his  title,  and 
upon  his  paying  to  each  the  sum  of  $500.00  they  respectively 
executed  and  delivered  such  deeds,  and'  in  addition  thereto 
petitioned  the  court  for  the  appointment  of  Berrien  as  trus- 
tee. The  land  is  described  as  located  about  one  and  three- 
quarters  miles  southeast  of  Tarrytown,  to  be  rough  and  uncul- 
tivated, about  half  of  it  covered  with  small  timber  and  the 
balance  with  bushes  and  used  as  a  pasture  ;  that  it  has  no 
frontage  upon  any  highway  or  road  or  right  of  way,  but  is 
entirely  cut  off  from  approach  except  by  the  crossing  of  lands 
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of  adjoining  owners.  Tlie  evidence  tends  to  show  tliat  Stern 
when  he  purchased  it  in  1901  paid  $4,000.00  for  it,  and  a 
number  of  experts  gave  its  present  vahie  to  be  $5,000.00, 
while  on  behalf  of  the  petitioner,  Mrs.  Reese,  it  is  claimed 
that  its  present  value  is  the  amount  retained  by  Corn, 
$36,000.00. 

It  is  contended  that  Stern  and  Corn  are  the  parties  chiefly 
interested  in  this  litigation,  and  that  one  of  them  instigated  or 
procured  Mi*s.  Reese  to  institute  these  proceedings.  But  we 
do  not  consider  the  differences  between  Stern  and  Corn,  as 
now  before  ns,  for  determination,  and  we  shall,  therefore, 
limit  our  review  of  the  case  to  the  determination  of  the  legal 
questions  raised  by  the  order  vacating  the  appointment  of 
Berrien  as  trustee.  This  order  we  regard  as  a  iinal  order  in 
a  special  proceeding,  and,  therefore,  it  may  be  appealed  from 
to  this  court. 

In  the  first  place  it  is  not  clear  to  ns  that  Mi*s.  Reese  should 
be  permitted  to  be  heard  upon  the  question  of  the  validity  of 
the  order  appointing  Berrien  as  trustee.  For,  as  we  have 
seen,  lie  was  appointed  upon  her  own  petition  and  her  own 
motion.  It  is  true  that  if  she  had  been  deceived  by  false  and 
fraudulent  statements  and  was  improperly  induced  to  make 
the  petition  for  the  appointment  of  Berrien,  then  she  had  the 
right  to  petition  the  court  for  relief.  But,  as  we  have  seen, 
the  court  has  found  that  she  was  not  deceived  by  any  false 
statements  or  fraudulent  representations,  that  she  knew  all  of 
the  facts,  and,  so  knowing  the  facts,  she  had  executed  a  deed 
conveying  away  her  entire  interest  in  the  premises.  With  the 
charges  of  fraud  disposed  of,  we  would  naturally  suppose  that 
the  Special  Term  would  have  dismissed  her  application,  but 
the  court  saw  fit  to  vacate  the  order  appointing  Berrien,  for 
the  reason  that  the  court  appointing  him  was  without  juris- 
diction. We  are  thus  brought  to  a  consideration  of  that 
question.  As  we  have  seen,  the  will  gave  to  the  executrix 
and  executors  not  only  the  power  to  sell  and  convey  the  real 
estate  at  public  or  private  sale,  but  the  testator  specifically 
directed  such  executrix  and  executors  to  convert  two-fifths  of 
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the  residuary  estate  into  cash  as  soon  as  they  could  conven- 
iently do  so  without  loss,  and  to  invest  and  keep  the  same 
invested  upon  bond  and  mortgage.  This  was  an  imperative 
power  to  sell,  thus  equitably  converting  the  real  estate  designed 
for  the  trust  into  personalty,  as  of  the  date  of  the  testator's 
death.  {Doane  v.  Mercantile  Trust  Co,^  160  N.  T.  494,  and 
authorities  there  cited.)  The  trust  estate  must,  therefore,  be 
regarded  as  personal  property  and  treated  as  such. 

Section  8  of  the  Personal  Property  Jjaw  (L.  1897,  ch.  41 Y)  pro- 
vides that  "  On  the  death  of  a  surviving  trustee  of  an  express 
trust,  the  trust  estate  does  not  pass  to  his  next  of  kin  or  personal 
representatives,  but,  if  the  trust  be  unexecuted,  it  vests  in 
the  Supreme  Court  and  shall  be  executed  by  some  person 
appointed  by  the  court,  whom  the  court  may  invest  with  all 
or  any  of  the  power  and  duties  of  the  original  trustee.  The 
beneficiary  of  the  trust  shall  have  such  notice  as  the  court 
may  direct  of  tlie  application  for  the  appointment  of  such 
pei"son."  In  this  case,  as  we  have  seen,  all  of  the  executors 
and  trustees  had  died.  No  person  was  left  to  execute  the 
trust.  It,  therefore,  under  the  express  provisions  of  the  stat- 
ute,  vested  in  the  Supreme  Court  who  was  authorized  to  exe- 
cute it  by  the  appointing  of  some  person.  The  appointment 
was  made  upon  the  joint  petition  of  the  life  tenants.  The 
remaindermen  were  their  children.  They  were  to  have  such 
notice  as  the  court  should  direct.  The  court  in  the  exercise 
of  its  discretion  did  not  require  notice  to  be  given  to  the 
remauidermen,  but  made  the  appointment  upon  the  petition 
of  the  life  tenants.  In  the  Real  Property  Law  the  provision 
is  different.  The  estate  vests  in  the  Supreme  Court,  the  same 
as  does  the  trust  estate  of  personal  property,  and  shall  be 
executed  by  some  person  appointed  for  that  purpose  under 
the  direction  of  the  court.  But  the  statute  then  provides 
that  no  person  shall  be  appointed  to  execute  the  trust  until  the 
beneficiary  thereof  shall  have  been  brought  into  court  by  such 
notice  in  such  manner  as  the  court  may  direct.  It  will  be 
observed  that  in  the  case  of  real  property  the  beneficiary 
must  be  brought  into  court  by  such  notice  as  the  court  shall 
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direct.  The  bringing  of  the  beneticiary  into  court  is  not 
made  a  condition  precedent  to  the  power  to  appoint  under 
the  Personal  Property  Law,  and  consequently  the  court  may 
appoint  upon  such  notice  as  it  may  under  the  circumstances 
require.  Suppose  the  remaindermen  consisted  of  small  chil- 
dren, or  of  persons  who  resided  in  foreign  lands  and  their  place 
of  abode  was  unknown,  and  tlie  court  in  the  exercise  of  a 
sound  discretion  should  dispense  with  the  service  of  notice 
upon  them  and  proceed  to  execute  the  trust  at  the  instance  of 
tlie  life  tenants?  Would  the  action  of  the  court  be  witliout 
jurisdiction  ?  I  think  not.  It  appears  to  me  that  the  design' 
of  the  statute  was  to  give  the  court  tliat  power.  It  may  be 
better  practice  to  have  notice  given  to  tlie  remaindermen  of 
the  appointment  of  a  trustee,  and  possibly  notice  to  tliem 
should  not  be  dispensed  witii  except  under  extraordinary  cir- 
cumstances. In  this  case  only  one  of  the  remaindermen  is 
before  the  court.  The  rest  have  had  no  notice  of  tliis  appli- 
cation, and  we  are  not  now  called  upon  to  determine  their 
rights.  They  may  not  seek  the  removal  of  tlie  trustee. 
They  may  conclude  to  confirm  the  proceedings  taken  by  their 
parents  to  have  Berrien  appointed  trustee  and  to  execute  the 
trust.  They  may  conclude,  in  view  of  the  fact  that  the 
trustees  had  received  $21,000.00  for  this  property,  and  that 
the  petitioners  had  been  in  possession  for  upwards  of  forty 
years,  and  that  at  present  tlie  property  is  inaccessible  and 
uncertain  in  value,  that  it  is  wise  to  accept  the  amount 
paid  tlierefor  by  Stern  to  their  parents  and  to  the  trustee. 
We,  therefore,  incline  to  tlie  view  tliat  the  Special  Term 
erred  in  holding  that  the  court  had  no  jurisdiction  to  appoint 
a  trustee  of  tlie  estate. 

Tlie  motion  to  dismiss  the  appeal  sliould  be  denied,  and  the 
ordere  of  the  Appellate  Division  and  Special  Term  should  be 
reversed,  and  the  application  of  Mrs.  Emily  C.  Reese  denied, 
witli  costs  in  all  the  courts. 

CuLLEN,  Ch.  J.,  Edward  T.  Bartlett,  Vann,  Willard 
Bartlpht,  IIisoock  and  Chase,  JJ.,  concur. 

Ordered  accordingly. 
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James  J.  Houlihan,  Respondent,  v.  The  Preferred  Acci- 
dent Insurance  Company  of  New  York,  Appellant. 

Insurance  (accident) — policy  must  be  conatrued  according  to  plain 
and  ordinary  meaning  of  its  terms  —  insurance  against  injury 
"  if  caused  by  burning  of  building. " 

When  a  person  t}\kcs  out  a  policy  of  accident  insurance  he  cannot  reason- 
ably expect  indemnity  outside  tlie  limitation  of  his  contract;  and  when 
that  conti-act  expressly  specifies  the  kind  of  accident  which  it  covers, 
the  rights  of  tlic  insured  and  the  liability  of  the  insurer  are  measured 
by  the  specification.  Wliere  there  is  no  ambiguity  there  is  no  occasion 
for  the  exercise  of  choice  of  interpretation;  and  the  insurance  policy  is 
to  be  construed  according  to  the  plain  and  ordinary  meaning  of  the 
terms  which  the  parties  have  employed. 

A  policy  of  insurance  was  issued  by  defendant  to  plaintiff  in  which  plain- 
tiff's sister  was  named  as  beneficiary.  It  insured  the  beneficiary  against 
the  effect  of  external,  violent  and  accidental  injury  "if  caused  by  the 
burning  of  a  building  while  the  said  person  is  therein."  The  person 
named  as  beneficiary  was  burned  to  death  while  alone  in  her  room;  the 
cause  or  origin  of  the  fire  is  unknown.  Her  outcries  gave  the  alarm  to 
the  other  occupants  of  the  liouse,  and  when  they  reached  her  the  cloth- 
ing which  she  wore  was  almost  burned  off  her  and  the  bed  clothes  and 
bedding  on  her  bed  were  in  fl.-imes.  A  quantity  of  her  clothing  which 
hiing  on  the  door  was  also  constmied,  but  the  fire  was  speedily  extin- 
guished. The  door  is  described  as  liaving  been  scorched  but  no  portion 
of  the  building  was  burned.  Held,  that  the  burning  of  a  building  is  not 
the  same  thing  as  the  burning  of  articles  in  a  building,  and  that,  under 
the  language  of  the  policy,  plaintiff  is  not  entitled  to  recover. 

Houlihan  v.  Preferred  Accident  Ina.  Co.,  127  App.  Div.  630,  reversed. 

(Argued  October  15,  1909;  decided  November  9,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
10,  190S,  reversing  a  judgment  in  favor  of  defendant  entered 
upon  a  verdict  directed  by  the  court  and  granting  a  new 
trial. 

The  nature  of  tlie  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

William  D,  Guthrie,  Talmadge  W.  Foster  and  Francis  S. 
Bangs  for  appellant.     The  rule  that  where  an  insurance  com 
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paiiy  frames  a  policy  in  langnage  which  is  anibiguons,  or 
wliich  requires  interpretation,  or  which  is  reasonably  suscep- 
tible of  different  meanings,  the  nncertainty  shonld  be  resolved 
contra  proferentem^  is  most  inapplicable  where  the  policy 
defines  a  specific  risk  in  plain  and  popular  language  clearly 
indicating  and  disclosing  a  distinct  and  definite  understanding 
as  to  the  risk  assumed  and  paid  for  and  employing ap])ropriate 
language  not  capable  of  misleading  the  simplest  mind. 
{Preston  v.  ^E,  Ins.  Co,,  193  N.  Y.  U2 ;  Nelson  v.  T.  Lis. 
Co,,  ISl  N.  Y.  472;  Peabody  v.  Satterlee,  166  N.  Y.  174; 
Allen  V.  G.  A.  Lis.  Co.,  123  N.  Y.  6 ;  Foot  v.  JE'.  Ins,  Co.^ 
61  N.  Y.  571.)  The  language  of  the  clause  in  question  — 
"if  caused  by  the  burning  of  a  building"  —  is  quite  plain 
and  unambiguous,  and  there  should  be  no  reasonable  doubt  as 
to  the  intention  of  the  parties.  {The  Glenlivetj  L.  R.  [C.  P. 
1894]  48.) 

Howard  Chipp,  Edward  D.  Bryde  and  Charles  W,  Day- 
toji,  Jr,^  for  respondent.  This  is  a  policy  of  accident  insur- 
ance ar,d  must  be  construed  liberally  in  favor  of  the  insured. 
(Vance  on  Ins.  565 ;  Rlckerson  v.  11  F,  Ins.  Co.,  149  N.  Y. 
307;  llennan  v.  M.  Ins.  Co.,  81  N.  Y.  184;  Hoffman  v 
JE'.  F.  Ins.  Co.,  32  N.  Y.  405 ;  Martin  v.  E.  A.  Assn.,  61 
Hun,  467;  Matthews  v.  A.  C.  Ins.  Co.,  154  N.  Y.  449; 
Marshall  v.  C.  T.  Assn.,  170  N.  Y.  434;  Northrxip  v.  R. 
P.  Assxir.  Co.,  43  N.  Y.  516.)  Even  upon  the  defendant's 
construction  of  the  policy  there  was  a  question  of  fact  for  the 
jury,  and  plaintiff's  exception  to  the  direction  of  a  verdict  for 
defendant  was  well  taken  and  amply  justified  the  Appellate 
Division  in  reversing.  {McDonald  v.  M.  It.  R.  Co.,  167 
N.  Y.  66 ;  Richards  on  Ins.  §  45 ;  Kenyon  v.  K.  71,  etc.y 
Assn.,  122  N.  Y.  247.) 

Willard  Bartlett,  J.  This  is  an  action  upon  a  policy  of 
accident  insurance.  The  policy  was  issued  by  the  defendant 
corporation  to  the  plaintiff,  and  the  plaintiff's  sister,  Mrs.  J.  B. 
Manning,  was  named  therein  as  beneficiary.     It  insured  the 
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beneficiary  against  the  eflfect  of  external,  violent  and  acci- 
dental injury  (1)  if  caused  solely  and  directly  by  the  disable- 
ment or  wrecking  of  a  passenger  car  using  steam,  cable,  com- 
pressed air  or  electricity  as  a  motive  power  wliile  the  said 
person  is  riding  as  a  passenger  therein  ;  or  (2)  if  caused  solely 
and  directly  by  the  wrecking  or  foundering  of  a  steam  vessel 
licensed  for  the  regular  transportation  of  passengers  while  the 
said  person  is  on  board  such  vessel  as  a  passenger;  or  (3)  " if 
caused  by  the  burning  of  a  building  while  the  said  person  is 
therein."  The  action  was  brought  on  account  of  the  death 
of  the  beneficiary  by  fire  ;  and  it  was  alleged  in  the  complaint 
that  the  said  Mrs.  J.  B.  Manning  received  the  external,  vio- 
lent and  accidental  injury  which  resulted  in  her  death  by 
means  of  burns  caused  by  the  burning  of  a  building  while  the 
said  beneficiary  was  therein. 

The  proof  showed  that  Mrs.  Manning  was  burned  to  death 
on  December  7,  1906,  in  a  room  occupied  by  her  at  No.  233 
West  Fifty-fourth  street  in  the  city  of  New  York.  The  fire 
broke  out  while  she  was  alone  in  the  room  at  about  eleven 
o'clock  in  the  evening.  The  cause  or  origin  of  the  fire  is 
unknown.  Mrs.  Manning's  outcries  gave  the  alarm  to  the 
other  occupants  of  the  house  and,  when  they  reached  lier, 
the  clothing  which  she  wore  was  almost  burned  oflE  her  and 
tlie  bed  clothes  and  bedding  on  her  bed  were  in  flames.  A 
quantity  of  her  clothing  which  hung  on  the  door  was  also 
consumed ;  but  the  fire  was  speedily  extinguished.  The  door 
is  described  as  having  been  scorched,  hut  no  portion  of  the 
huilding  was  hurned. 

Upon  this  state  of  facts  the  learned  judge  who  presided  at 
the  trial  directed  a  verdict  for  the  defendant  and  judgment 
was  entered  accordingly.  That  judgment  has  been  revei*sed 
by  the  Appellate  Division  upon  the  ground  that  death  by 
accidental  fire  in  a  building  was  the  crucial  test  of  the 
defendant's  liability  and  not  whether  more  or  less  of  the 
building  itself  was  actually  consumed. 

In  support  of  the  order  of  reversal  the  respondent  invokes 
the  doctrine  that  inasmuch  as  an  accident  insurance  policy, 
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whatever  may  be  its  form,  is  intended  by  the  parties  to  give 
indemnity  for  accidental  injury,  the  courts  will  always  go  as 
far  as  they  can  to  liold  the  insurer  liable,  unless  in  order  to  do 
so  it  is  neces»u*y  to  make  a  new  contract  for  the  parties;  and 
we  are  referred  to  Hoffman  v.  uEtna  Fire  Fns,  Co,  (32 
N.  Y.  4:05),  where  it  is  said  that  wlien  the  language  of  a 
promisor  may  be  understood  in  more  senses  than  one  it  is  to 
be  interpreted  in  the  sense  in  which  lie  liad  reason  to  suppose 
it  was  understood  by  the  promisee.  Iteference  is  also  made 
to  the  rule  laid  down  by  Mr.  May  in  his  work  on  Insurance, 
quoted  with  approval  in  Itickeraon  \ .  Hartford  Fire  Lis ,  Co. 
(149  N.  Y.  307,  313)  as  follows :  "  When  the  words  are,  with- 
out  violence,  susceptible  of  two  interpretations,  that  which 
will  sustain  his  claim  (that  of  the  insured)  and  cover  the  loss 
must,  in  preference,  be  adoj>ted."  (1  May  on  Insurance  [3d 
ed.],  §  175.) 

If  we  could  find  any  ambiguity  in  the  language  of  the  con- 
tract of  insurance  in  the  present  case  the  rule  thus  stated 
might  well  be  applicable  ;  but  we  are  unable  to  do  so.  To  a 
majority  of  the  court  the  phraseology  of  the  third  clause  of 
the  policy  insuring  the  beneficiary  against  external,  violent 
and  accidental  injury,  '*if  caused  by  the  burning  of  abuilding 
while  said  person  is  therein,"  seems  uimiistakably  to  require 
the  burning  of  a  building,  either  in  whole  or  in  part,  as  a 
condition  precedent  to  liability  on  the  part  of  the  insurer. 
We  are  not  called  upon  to  resolve  a  doubt  in  favor  of  the 
insured  where  there  does  not  appear  to  be  any  reasonable 
doubt.  The  argunient  that  when  a  person  takes  out  a  policy 
of  accident  insurance  his  general  purpose  is  to  secnre  indem- 
nity against  the  consequences  of  accidental  injury  is  admissi- 
ble only  with  the  qualification  that  he  cannot  reasonably 
expect  indemnity  outside  the  limitations  of  his  contract ;  and 
when  that  contract  expressly  specifies  the  kind  of  accident 
which  it  covers,  the  rights  of  the  insured  and  the  liability  of 
the  insurer  are  measured  by  the  specification.  Where  there 
is  no  ambiguity  lliore  is  no  occasion  for  the  exercise  of  choice 
of  interpretation ;  and  the  insurance  policy  is  to  be  constraed 
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according  to  tlie  plain  and  ordinary  meaning  of  the  terms 
which  the  parties  liave  employed.  {Preston  v.  u£tn<i  Ins. 
Co.,  193  N.  Y.  142.)  The  burning  of  a  building  is  not  the 
same  thing  as  the  burning  of  articles  in  a  building ;  and  yet 
it  is  only  by  holding  these  terms  to  be  absolutely  equivalent 
in  meaning  that  the  defendant  can  be  charged  with  liability 
in  this  case. 

We  cannot  accede  to  the  proposition  of  the  learned  Appel- 
late Division  that  what  this  policy  means  ^^  is  to  insure  against 
accident  caused  by  fire  in  a  huildingy  That  is  not  what 
the  contract  says.  Ordinarily  a  lire  involving  the  burning  of 
a  building,  in  whole  or  in  part,  is  a  more  serious  casualty  and 
less  apt  to  occur  than  a  lire  which  merely  consumes  some  of 
its  contents,  without  burning  any  part  of  the  building  itself. 
For  a  given  preihium,  an  insurance  company  might  well  be 
willing  to  indemnify  against  an  accidental  injury  due  to  the 
less  frequent  occurrence,  when  it  would  not  insure  as  against 
the  consequences  of  more  ordinary  fires.  Such  a  preference 
is  at  least  conceivable;  and  assuming  it  to  exist,  how  could 
the  insurer  evidence  an  intent  to  restrict  the  contract  of 
indemnity  to  cases  grave  enough  to  include  the  ignition  of 
the  structure  itself  more  aptly  than  is  done  by  the  language 
of  the  policy  before  us  ?  No  clearer  phraseology  occurs  to  us 
unless  out  of  excessive  caution  a  negative  provision  were  to 
be  added  stating  that  the  policy  was  not  intended  to  cover 
accidental  injuries  caused  by  a  mere  fire  in  a  building  not 
consuming  any  portion  of  the  ediHce. 

In  our  judgment,  this  is  precisely  what  it  nieans  now.  If 
it  was  the  purpose  of  the  parties  to  enter  into  a  contract 
broad  enough  to  embrace  any  accidental  injuries  occasioned 
by  fire,  it  was  easy  enougii  for  them  to  do  so.  We  can 
determine  their  intent  only  by  reference  to  the  language  they 
saw  fit  to  use ;  and  that  language  seems  to  us  fatal  to  the 
claim  of  the  plaintiff. 

The  order  of  the  Appellate  Division  should  be  reversed, 
and  the  judgment  of  the  Trial  Term  affirmed,  with  costs  in 
both  courts. 
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Vann,  J.  (dissenting).  By  its  "Advanced  Ten  Thoosand 
Dollar  Combination  Accident  Policy,"  dated  September  12th, 
1906,  the  defendant  insured  "tlie  person  so  named  as  bene- 
ficiary (Mrs.  J.  B.  Manning)  against  the  effect  of  external, 
violent  and  accidental  injury,  (1)  if  caused  solely  and  directly 
by  "  railway  accident ;  "  or  (2)  if  caased  solely  and  directly 
by  "  shipwreck ;  "  or  (3)  if  caused,"  the  words  "  solely  and 
directly  "  being  omitted,  "  by  the  burning  of  a  building  while 
the  said  person  is  therein." 

On  the  7th  of  December,  1906,  while  the  policy  was  in 
force,  Mrs.  Manning  was  burned  to  death  by  a  fire  which 
occurred  in  the  house  where  she  lived.  There  was  a  conflict 
in  the  evidence  as  to  the  extent  of  the  fire  and  its  effect  upon 
the  building,  but  the  jury  could  have  found,  if  the  case  had 
been  submitted  to  them  for  decision,  that  the  house  itself  was 
on  fire.  The  fire  occurred  in  a  room  of  the  building  occupied 
by  Mrs.  Manning,  and  the  witnesses  all  agree  in  substance 
that  the  bed  clothes  and  mattresses  of  the  bed  upon  which  she 
slept  were  burned  ;  that  her  night  clothing  was  burned  from 
her;  that  her  clothes  hanging  in  the  room  were  burned;  that 
the  matting  and  rugs  were  covered  with  soot  and  water;  that 
the  room  was  filled  with  smoke,  and  that  the  fire  therein  was 
seen  from  the  basement. 

In  addition  to  this,  May  Freely,  who  was  sworn  in  behalf 
of  the  plaintiff,  testified  that  she  heard  Mrs.  Manning  call  to 
the  witness  and  say  :  "  Save  my  room,  my  little  home.  It  is 
on  fire."  The  witness  went  to  the  assistance  of  the  unfort- 
unate woman,  and  after  the  fire  was  out  saw  the  result.  She 
further  testified :  "  I  could  see  from  the  appearance  of  the 
room  that  it  was  badly  burned  at  that  time ;  everything  was 
burned  ;  her  clothes  off ;  the  door  was  iuvfiedy  and  the  bed- 
ding was  badly  burned  ;  all  the  mattresses  nearly  consumed, 
and  I  could  see  that  the  carpet  and  matting  on  the  floor  were 
destroyed  also,  as  it  appeared  to  me  at  the  time."  Here  we 
have  the  positive  testimony  of  a  witness,  who  saw  the  fire  and 
saw  the  room  right  after  the  fire,  that  "  the  door  was  burned." 
This  evidence  was  not  met  by  the  production  at  the  trial, 
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eighteen  months  after  the  fire,  of  a  door  showing  no  evidence 
of  liaving  been  burned,  for  there  were  two  doors  to  tlie  room, 
and  the  jury  could  liave  found  that  the  door  not  produced 
was  burned.  The  door  was  a  part  of  the  house,  and  if  the 
door  was  burned,  the  house  was  on  fire. 

How  the  fire  caught  is  not  disclosed.  The  first  information 
we  have  on  the  subject  is  the  frantic  call  of  Mrs.  Manning  for 
help  and  her  cry  that  her  "little  home"  was  on  fire,  and  she 
well  knew  whether  it  was  on  fire  or  not.  She  was  found 
immediately  with  her  clothing  on  fire,  in  a  room  filled  with 
flame  and  smoke,  and  when  the  fire  was  out  one  witness 
observed  that  "the  door  was  burned."  The  case  was  not 
closely  tried,  and  we  cannot  tell  from  the  evidence  what  took 
fire  first,  although  it  seems  probable  that  the  bed  caught  first, 
and  that  the  fire  spread  thence  to  Mrs.  Manning  and  the 
contents  of  the  room  and  from  them  to  the  door. 

According  to  a  strict  and  literal  construction  of  the  policy 
it  is  immaterial  whether  the  building  was  on  fire  or  not, 
unless  Mrs.  Manning's  injuries  were  caused,  as  the  policy 
states,  "by  the  burning  of  a  building."  Even  if  the  entire 
building  had  been  destroyed,  unless  she  caught  fire  from  the 
burning  building,  there  could  be  no  recovery,  provided  the 
literal  is  the  legal  construction. 

The  policy  does  not  require  this  narrow  construction.  It 
is  to  be  observed  that  the  words  "  solely  and  directly,"  used 
in  insuring  against  accidents  by  milway  and  shipwreck,  are 
no  part  of  the  clause  in  question  and  this  discrimination  at 
once  suggests  some  latitude  of  construction  as  to  the  cause  of 
the  death.  The  insurance  is  against  accident,  not  against  fire, 
and  the  destruction  of  the  building,  however  important  in 
one  kind  of  insurance,  is  not  necessarily  of  any  importance  in 
the  other.  In  an  accident  policy  the  clause  would  be  under- 
stood by  people  generally  to  mean  insurance  against  accident 
"  caused  by  fire  in  a  building  while  the  said  person  is 
therein,"  and  the  learned  Appellate  Division  so  read  it.  It  is 
the  fire,  the  burning  i?i  a  building,  not  of  a  building,  that 
causes  injury  to  the  person  supposed  to  be  protected  by  the 
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insurance  and  that  is  what  the  insured  had  the  right  to  believe 
the  insurer  meant.  Neither  contracting  party  was  looking 
after  buildings,  but  after  persons  on  fire  in  buildings  and  that 
was  the  unfortunate  situation  of  Mrs.  Manning.  Even  if  no 
part  of  the  physical  structure  had  been  burned,  nearly  every 
one  would  have  said  that  the  house  was  on  fire. 

The  clause  should  be  construed  in  accordance  with  the 
general  purpose  of  the  contract,  which  was  to  insure  a  human 
being  against  the  effects  of  accident.  This  general  purpose 
should  not  be  cut  down  and  the  object  of  the  contract 
defeated  except  by  words  of  such  clear  and  unmistakable 
meaning  as  not  to  require  construction.  "  It  is  a  rule  of  law, 
as  well  as  of  ethics,  that  whei*e  the  language  of  a  promisor 
may  be  understood  in  more  senses  than  one,  it  is  to  be  inter- 
preted in  the  sense  in  which  he  had  reason  to  suppose  it  was 
understood  by  the  promisee."  {Iloffvian  v.  j^tna  Fire 
Ins,  Co,^  32  N.  Y.  405,  413.)  As  a  great  writer  on  insurance 
has  said,  and  we  have  adopted  his  language  in  a  late  case, 
"  No  rule,  in  the  interpretation  of  a  policy,  is  more  fully 
established,  or  more  imperative  and  controlling,  than  that 
which  declares  that,  in  all  cases,  it  must  be  liberally  construed 
in  favor  of  the  insured,  so  as  not  to  defeat  without  a  plain 
necessity  his  claim  to  the  indemnity,  which,  in  making  the 
insurance,  it  was  his  object  to  secure.  "When  the  words  are, 
witliout  violence,  susceptible  of  two  interpretations,  that 
which  will  sustain  his  claim  and  cover  the  loss  must,  in  pref- 
erence, be  adopted."  (May  on  Insurance,  §  175  ;  Rickerso7i 
V.  Hartford  Fire  Ins.  Co.,  149  N.  Y.  307,  313.) 

A  striking  application  was  made  of  this  rule,  which  was 
established  long  before  Mr.  May  clothed  it  in  such  forcible 
language,  in  Northrap  v.  Railway  Passenger  Assurance 
Company  (43  N.  Y.  516).  In  that  case  the  insurance  was 
against  death  from  personal  injury  "  when  caused  by  any 
accident  while  traveling  by  public  or  private  conveyances, 
provided  for  the  transportation  of  passengei-s."  The  insured 
while  on  a  journey  from  one  part  of  the  state  to  another 
traveled  by  the  Erie  railway  to  Watkins,  thence  by  steamboat 
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to  Geneva,  inteiidiug  to  take  a  train  of  the  New  York  Cen- 
tral at  tliat  place.  The  distance  from  tlic  steamboat  landing 
to  the  railway  station  was  abont  seventy  rods,  and  althongh 
she  might  have  taken  a  public  hack  to  carry  her,  she  started 
with  her  friends  to  walk  and  "  while  in  the  usual  route 
slipped  and  fell  on  the  sidewalk,  and  in  the  fall  the  back  of 
her  head  came  in  contact  with  the  frozen  snow  and  earth,  and 
she  sustained  serious  injuries  thereby  from  which,"  soon 
afterward  she  died.  It  was  held  that  the  death  was  covered 
by  the  terms  of  the  policy  and  that  the  deceased  was  to  be 
regarded  as  having  received  the  injury  while  traveling  by 
public  conveyance. 

Here  a  literal  construction  would  have  prevented  a  recov- 
ery, for  walking  is  not,  in  fact,  "  traveling  by  public  or  pri- 
vate conveyances  provided  for  the  transportation  of  passen- 
gere,"  but  the  court,  construing  the  policy  in  accordance 
with  its  purpose,  held  that  this  was  its  meaning  in  law.  As 
was  well  said  by  the  Appellate  Division  :  '*  If  walking  seventy 
rods  upon  a  sidewalk  of  a  village  street  is  to  be  construed  as 
traveling  in  a  public  conveyance  for  the  transpoitation  of 
passengers,  it  would  seem  to  follow  that  a  death  caused  hy 
the  hurning  of  the  contents  of  a  room  in  a  huilding  may 
fairly  be  construed  to  be  caused  by  the  burning  of  a 
building." 

Moreover,  the  defendant  prepared  and  executed  the  con 
tmct,  and,  hence,  is  responsible  for  the  doubt  which  caused 
the  courts  below  to  differ,  and  ourselves  as  well,  as  to  the 
meaning  of  the  clause  in  question.     {Rickerson  v.  Hartford 
Fire  Ins,  Co.^  suj>ra^    It  will  not  do  to  recognize  these  rules 
as  the  law  governing  construction,  and  yet  refuse  to  apply 
them  in  a  case  where  ambiguity  of  meaning  is  demonstrated 
by  a  difference  of  opinion  as  to  what  the  real  meaning  is,  not 
only  in  the  courts  below, but  in  the  very  court  about  to  decide 
the  case.     A  refusal   to  apply  under  such  circumstances  is 
pro  tanto  a  destruction  of  the  rule  itself. 

I  think  that  the  trial  court  erred  in  refusing  to  allow  the 
plaintiff  to  go  to  the  jury  and  in  directing  a  verdict  for  the 
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defendant,  an  exception  in  due  form  having  been  taken  to 
each  ruling. 

The  order  of  the  Appellate  Division  should  l)e  affirmed  and 
judgment  rendered  against  the  appellant,  with  costs  in  all 
courts. 

CuLLEN,  Ch.  J.,  Edward  T.  Bartlett,  Hiscock  and  Chase, 
JJ.,  concur  with  Willard  Bartleti',  J. ;  Haioht,  J.,  concurs 
with  Vann,  J. 

Order  reversed,  etc. 


John  Beattie  et  al.,  as  Executors  and  Trustees  under  the 
Will  of  John  Beattie,  Deceased,  Respondents,  v.  The  New 
York  and  Long  Island  Construction  Company,  Appellant. 

Contract—  sale  —when  actual  cost  of  article  to  be  delivered, 
not  contract  price,  is  measure  of  damages,  upon  purchaser's 
refusal  to  complete  contract  —  ofbets  to  such  damages  — 
evidence. 

The  owner  of  granite  quarries  agreed  to  furnish  a  contractor  granite  of 
unusual  dimensions  for  the  foundations  of  bridge  piers,  at  a  certain 
price,  which  was  mdch  less  than  the  cost  of  getting  out  the  stone  con- 
tracted for,  upon  the  consideration  that  the  quarry  owner  should  have 
the  contract  for  all  of  the  granite  required  for  the  piers.  It  was  also 
agreed  that  if  for  any  reason  the  piers  should  not  be  constructed,  the 
quarry  owner  should  be  "only  paid  for  granite  actually  delivered  and 
cost  of  balance  quarried  and  cut."  After  part  of  the  stone  for  the  foun- 
dations had  been  quarried  and  cut,  some  of  which  had  been  delivered 
and  paid  for,  the  work  was  abandoned.  Thereupon  the  owner  of  the 
quarry  demanded  from  the  contractor  payment  of  the  expense  incurred 
in  quarrying  and  cutting  stone  not  delivered.  This  wiis  refused  and 
in  this  action  against  the  contractor,  Jield,  (1)  that,  under  the  terms  of 
the  contract,  the  actual  cost  of  quarrying  and  cutting  the  undelivered 
stone,  and  not  the  contract  price  thereof,  is  the  measure  of  damages; 
and  (2)  that  the  defendant  is  not  entitled  to  set  off  against  such  damages 
the  value  of  the  stone  quarried  and  cut  which  still  remains  in  the 
quardes. 

After  the  abandonment  of  the  work  by  the  defendant,  plaintiff  sold  part 
of  the  stone  so  remaining.  Held,  that  the  defendant  is  entitled  to  be 
credited  upon  the  damages  recovered  by  plaintiff  with  the  profit  made 
by  plaintiff  on  such  sale,  since  his  damages  were  diminished  to  this 
extent. 
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The  contract  iii  question  is  evidenced  by  a  letter  written  by  the  plaintiff 
and  approved  by  the  defendant,  which  speaks  so  clearly  of  a  contract 
yet  to  be  mnde,  and  of  acts  already  done  by  plaintiff,  as  to  leave  no 
2'ooni  for  doubt  that  the  parties  had  acted  in  anticipation  of  reducing 
their  contract  to  writing  when  it  should  become  more  certain  just  what 
the  instrument  should  embody.  Hence,  parol  evidence,  not  inconsistent 
with  the  letter,  was  admissible  to  show  what  the  whole  contract  was. 
It  was  proper,  therefore,  to  receive  evidence  that  defendant's  engineer 
had  visited  plaintiff's  quarries,  and  of  what  wtis  there  said  and  done  in 
his  presence  with  reference  to  the  opening  of  the  quarries  for  the  express 
purpose  of  enabling  the  plaintiff  to  fulfill  his  contract  with  the 
defendant. 

At  the  time  work  on  the  piers  was  abandoned  plaintiff  had,  lying  in 
scows  alongside  the  piers,  a  quantity  of  stone  which  the  defendant 
refused  to  receive,  although  it  had  been  formally  inspected  and 
accepted  by  defendant's  engineer.  Held,  that  a  finding  that  defendant 
had  paid  ''all  moneys  due  under  the  contract  for  stone  delivered  by 
him  (plaintiff)  to  the  defendant  thereunder"  relates  to  stone  actually 
delivered,  and  does  not  embnice  this  item,  as  to  which  there  was  an 
attempted  delivery,  but  also  refusal  to  receive;  and  hence,  that  there 
was  no  accord  and  satisfaction  as  to  this  stone. 

Beattie  v.  JV.  T.  dtL.  I.  Construction  Co.,  127  App.  Div.  923,  modified. 

(Argued  October  29,  1909;  decided  November  9,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  18,  1908,  affirming  a  judgment  in  favor  of  plaintiflEs 
entered  upon  the  report  of  a  referee. 

On  the  7th  day  of  December,  1894,  John  Beattie,  the  plain- 
tiffs' testator,  and  Lynde  Harrison  of  New  Haven,  Connecti- 
cut, were  the  owners  of  granite  quarries  situate  at  Leetes 
Island  upon  Long  Island  Sound  in  the  state  of  Connecticut. 
On  that  day  they  entered  into  a  contract  with  the  defendant, 
partly  evidenced  by  a  letter  which  reads  as  follows : 

"  New  Haven,  Conn., 

"  Mr.  C.  M.  Jacobs,  C.  E.  : 

"Dear  Sir. —  Mr.  John  Beattie  and  myself  are  now 
engaged  in  preparing  for  the  New  York  and  Long  Island 
Bridge  at  Blackwell's  Island,  about  5,000  yards  of  granite  for 
th^  lower  courses  of  tlie  piers.     These  are  to  be  furnished  i^t 
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10.50  per  yard  under  the  agreement  made  with  yoarself  and 

Mr.  Corbin  a  few  weeks  ago. 

"  We  are  ahnost  ready  to  begin  details  for  the  remainder  of 

the  granite  required  under  tiie  specifications  furnished  for  the 

piers  required  for  the  Bridge,  on  the  terms  given  you  by  Mr. 

Northrup,  acting  as  our  agent ;  10.50  per  yard  for  all  stone 

required,  and  a  charge  of  50  cents  a  foot  extra  for  the  axed 

work  that  may  be  ordered  ;  the  contract  to  be  made  with  the 

N.  Y.  &  L.  I.  Construction  Company,  and  signed  as  soon  as 

prepared.     In  the  meantime  we  will  go  on  with  the  work ;  it 

being  understood  that  we  liave  agreed  to  furnish  the  5,000 

yards  named  at  the  very  low  price  named,  in  consideration  of 

our  having  tlie  contract  with  the  Construction  Co.  for  the 

entire  granite  required  for  the  piers.     It  is  understood  that 

if  for  any  reason  the  piers  slwuld  not  he  constructed^  we  are 

only  paid  for  granite  actually  delivered  and  cost  of  balance 

quar9*ied  and  cut 

"(Signed)    LYNDE  HARRISON. 

"  for  myself  and  as  Att'y  for  John  Beattie. 
«  O.  K. 

«  A.  C.'^ 

The  "  C.  M.  Jacobs,  C.  E.,"  to  whom  it  was  addressed,  was 
a  civil  engineer  employed  by  the  defendant  to  prepare  plans 
and  specifications  for  a  bridge  across  the  East  river  at  Black- 
well's  Island,  and  to  superintend  its  construction.  The  initials 
"A.  C."  at  the  lower  left-hand  corner  of  this  letter  are  the 
initials  of  Austin  Corbin,  who  was  then  the  president  of  the 
defendant.  As  appears  from  this  letter,  the  writers  thereof 
were  then  engaged  in  quarrying  and  cutting  for  the  defendant 
about  five  thousand  yards  of  granite  to  be  used  in  the  lower 
courses  of  the  piers,  which  were  to  form  the  substructure  of 
said  bridge.  The  price  for  this  stone  was  fixed  at  $10.50  per 
yard,  upon  the  understanding  that  the  writers  of  the  letter 
were  to  have  the  contract  with  the  defendant  for  fnrnishinsr 
all  the  granite  to  be  used  in  the  construction  of  the  piers. 
The  record  discloses  that  at  that  early  day  it  was  anticipated 
that  contingencies  might  arise  which  would  necessitate  the 
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abandonment  of  the  work,  and  to  provide  against  them  there 
was  inserted  in  the  contract  the  provision  that  if  for  any 
reason  the  piers  should  not  be  constructed,  the  defendant 
slionid  only  pay  for  granite  actually  delivered  "  and  cost  of 
balance  quarried  and  cut." 

After  the  coutmct  had  been  entered  into  and  before  the 
commencement  of  work  upon  the  piere,  Harrison  assigned  his 
interest  in  the  contmct  to  Beattie,  the  plaintiffs'  testator. 
Later  still,  and  in  1899,  Beattie  died,  leaving  a  will  in  which 
the  plaintiffs  were  named  as  executors.  For  convenience  we 
will  refer  to  the  plaintiffs  as  parties  to  the  contract  with  the 
defendant. 

The  lower  courees  for  the  piers,  embraced  in  the  first  five 
thousand  yards  to  be  furnished,  were  to  be  of  unusal  size  and 
weight,  and  the  plaintiffs  found  it  necessary  to  open  two  new 
quarries  to  procure  them.  The  defendant,  through  Mr. 
Jacobs,  its  engineer,  visited  the  quarries  before  the  contract 
was  made  and  fully  understood  that  in  view  of  the  expense 
and  labor  involved  in  the  opening  of  tliese  quarries  the  price 
of  $10.50  per  yard  was  much  less  than  the  cost  of  getting  out 
the  first  five  thousand  yards  of  granite,  and  that  it  was  an 
average  price  based  upon  the  prospect  that  all  the  granite 
required  for  the  piers,  much  of  whicli  would  be  of  smaller 
dimensions  and  more  easily  quarried,  would  be  taken  from 
these  quarries. 

From  December  7,  1894,  when  the  contract  was  made, 
until  October  25,  1895,  when  tlie  work  was  abandoned  by  the 
defendant,  the  plaintiffs  continued  the  work  of  quarrying  and 
cutting  granite  for  the  piers. 

During  the  progress  of  the  work  the  plaintiffs  had  deliv- 
ered granite  which  was  set  in  piers  tliree  and  four,  for  which 
they  had  received  payments  in  various  installments  amounting 
to  the  sum  of  $32,840.72,  the  last  payment  being  made  Feb- 
ruary 23rd,  1897.  When  this  last  payment  was  made  the 
defendant  took  from  the  plaintiffs  a  receipt  which  covered 
only  the  stone  actually  set  in  the  piers,  with  the  exception  of 
$566.39,  which  was  for  certain  axed  work,  pene  hammered 
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work,  and  for  allowances  under  arbitrary  measurements  con- 
tained in  the  specilications  for  the  spaces  occupied  by  the 
mortar  between  the  courses  of  stone.  No  work  was  ever 
done  upon  pier  one  ;  a  portion  of  the  foundation  work  on 
pier  two  was  done  by  the  defendant,  but  it  never  progressed 
far  enough  to  permit  the  laying  of  gmnite.  In  October, 
1895,  the  plaintiffs  had  prepared  and  delivered  on  scows  along- 
side the  piers  on  BlackwelPs  Island  a  quantity  of  stone  which 
included  about  two  hundred  yards  of  backing  which  was  quar- 
ried and  cut  expressly  for  these  piers  and  which  had  been 
inspected  and  accepted  by  the  defendant  at  the  quarries. 
This  the  defendant  refused  to  receive  and  the  plaintiffs  were 
compelled  to  reship  it  to  Leetes  Island  and  there  unload  it. 

On  October  25,  1895,  when  the  contract  was  abandoned  by 
the  defendant,  the  plaintiffs  had  also  quarried  and  cut,  in  exe- 
cution of  this  contract,  1,295.17  cubic  yards  of  stone  for  the 
piere,  of  which  549.78  yards  were  face  stone,  and  745.39  cubic 
yards  were  backing  stone.  The  greater  part  of  this  had  been 
fully  cut  and  ready  for  shipment.  The  plaintiffs,  when  advised 
of  the  defendant's  abandonment  of  the  work,  caused  to  be 
measured  all  of  the  stone  quarried  and  cut  but  not  delivered, 
and  then  stopped  further  work  under  the  contract.  After  the 
work  was  thus  stopped,  the  plaintiffs  demanded  of  the  defend- 
ant payment  of  the  expense  incurred  in  the  quarrying  and 
cutting  of  stone  not  delivered.  In  March,  1897,  the  defend- 
ant sent  its  engineer  to  the  quarries  of  the  plaintiffs,  who  was 
then  furnished  with  a  list  of  the  measurements  made.  The 
engineer  examined  the  stone  but  only  marked  as  accepted 
about  537  yards.  After  the  abandonment  of  the  work  by  the 
defendant  in  1895,  the  plaintiffs  sold  356  yards  of  the  face 
stone  for  use  in  the  construction  of  a  bridge  in  the  city  of 
Hartford,  Connecticut,  for  which  they  received  the  gross  price 
of  $5,314.40.  They  had  incurred  expenses  in  connection 
therewith  for  recutting,  freight  and  commissions  to  the 
amount  of  $2,605.49,  leaving  a  net  profit  of  $2,708.91.  The 
cost  to  the  plaintiffs  for  quarrying  and  cutting  the  1,295.17 
yards  of  stone  not  delivered  was  proved  to  have  been  $16.80 
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per  cubic  yard,  mBking  a  total  of  $21,758.85,  and  this  was 
predicated  upon  the  fact  that  it  was  cut  for  the  heavy  lower 
courses,  which  were  much  more  expensive  than  the  remaining 
courses,  and  upon  the  cost  of  opening  new  quarries.  The 
whole  amount  of  stone  thus  quarried  and  cut  but  not  deliv- 
ered, with  the  exception  of  356  yards  sold  for  the  construc- 
tion of  the  bridge  at  Hartford,  remains  in  the  quarry  of  the 
plaintiffs.  The  defendant  insisted  upon  the  right  to  offset 
against  the  plaintiffs'  claim  the  value  of  the  stone  thus  left  in 
tlie  latter's  possession,  as  well  as  the  net  profit  realized  in  the 
sale  for  the  Hartford  bridge,  but  it  was  not  allowed  by  the 
referee,  and  the  plaintiffs  recovered  judgment  for  $24,442,05, 
with  interest  amounting  to  $1,897.70,  making  a  total  of 
$26,339.75.  From  this  judgment  the  defendant  appealed  to 
the  Appellate  Division,  where  it  was  unanimously  affirmed. 

Jameff  IF.  Treadwell  and  Joseph  F.  Keany  for  appellant. 
The  referee  erred  in  admitting  evidence  of  oral  statements 
made  by  Beattie  to  Jacobs  at  the  quarries  before  the  written 
contract  was  made,  and  in  construing  the  contract  in  the 
light  of  those  prior  statements.  {Thatnas  v.  S&ntt^  127  N.  Y. 
133;  Dady  v.  O'Rourke,  172  N.  Y.  447;  McGarrigU  v. 
McCosker,  83  App.  Div.  184 ;  178  N.  Y.  637 ;  StoweU  v. 
G.  Ins.  Co.,  163  ISI.  Y.  298;  U,  1\  Co.  v.  N.  Y.  P.  Co., 
164  N.  Y.  406 ;  Brantmgham  v.  Huff,  174  N.  Y.  53 ; 
Waldron  v.  Fargo,  52  App.  Div.  18.)  The  referee  erred  in 
his  construction  of  the  written  contract.  {Galle  v.  Tode,  148 
K.  Y.  270;  Marehouae  v.  B.  H.  B.  B.  Co.,  185  N.  Y.  520; 
Le  Gendre  v.  S.  Ins.  Co.,  183  N.  Y.  392 ;  Arnot  v.  U.  S.  Co., 
186  N.  Y.  501 ;  Code  Civ.  Pro.  §  1023 ;  Alcock  v.  Bavitt, 
179  N.  Y.  9 ;  Smyth  v.  B.  U.  R.  B.  Co.,  193  N.  Y.  335 ; 
People  V.  Most,  171  N.  Y.  423  ;  Dougherty  v.  L.  F.  Ins.  Co., 
183  N.  Y.  302 ;  MiUer  v.  N.  Y.  B.  Co.,  183  N.  Y.  123.) 
The  referee  erred  in  allowing  recovery  for  the  200  yards  of 
backing  stone.  As  to  this  stone,  the  iindings  show  that  the 
defense  of  accord  and  satisfaction,  pleaded  in  the  answer,  was 
fully  made  out.    (Parsons  v.  Parker,  159  N.  Y.  16 ;  Nassoiy 
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V.  Tomlinson,  148  N.  Y.  326  ;  FuUer  v.  Kemp,  138  N.  Y.  231 ; 
Levxison  v.  M,  T,  Co.,  60  App.  Div.  572 ;  Simons  v.  Ameri- 
can Legion,  178  N.  Y.  263 ;  Ooodrich  v.  Sanderson,  35 
App.  Div.  546 ;  Voshurgh  v.  Teator,  32  N.  Y.  661 ;  Sears 
V.  Oa/wi  Lodge,  163  N.  Y.  374;  Nicked  v.  TVooy,  184 
N.  Y.  386.) 

Z.  Lajlin  KeUogg  and  Alfred  C.  Pette  for  respondents. 
The  contract  entered  into  expressly  provided  for  payment  by 
the  defendant,  in  case  of  the  discontinuance  of  the  work,  of 
the  cost  of  the  undelivered  stone  quarried  and  cut,  and  was 
properly  construed  as  entitling  the  plaintiffs  to  the  actual  out- 
lay and  expense  incurred  in  quarrying  and  cutting  same. 
(Tremaine  v.  Ilitchcock,  90  U.  S.  158 ;  Cutter  v.  O.  B,  Co., 

190  N.  Y.  252.)  No  error  was  committed  in  the  reception  in 
evidence  of  testimony  showing  the  facts  and  suiTOunding  cir- 
cumstances attending  the  execution  of  the  contract.  {Blossom 
V.  Grijffin,  13  N.  Y.  669 ;  Springsteen  v.  Lawson,  32  N.  Y. 
703 ;  Knapp  v.  Warner,  57  N.  Y.  668 ;  Clark  v.  N.  T.  Z. 
Ins.  db  T.  Co.,  64  N.  Y.  33 ;  Coleman  v.  Beach,  97  K  Y. 
545  ;  Smith  v.  Kerr,  108  N.  Y.  31 ;  Middleworth  v.  Ordway, 

191  N.  Y.  404;  //.  T.  B.  Co.  v.  C  S.  By.  Co.,n2  Fed.  Rep. 
317;  Sweet  v.  Henry,  175  N.  Y.  268.)  No  error  was  com- 
mitted in  holding  that  as  to  the  200  yards  of  backing  stone 
there  had  been  no  accord  and  satisfaction  which  precluded 
recovery.  {E.  V.  B.  Co.  v.  Prosser,  157  N.  Y.  289  ;  Komp  v. 
Raymond,  175  N.  Y.  102;  Laroe  v.  S.  L.  Daii*y  Co.^ 
180  N.  Y.  367 ;  B.  M.  Co.  v.  B.  H.  L  Co.,  58  App,  Div. 
66.) 

Werner,  J.  The  unanimous  affirmance  by  the  Appellate 
Division  of  the  judgment  recovered  by  the  plaintiffs,  limits 
our  right  of  review  to  the  rulings  upon  evidence  made  at  the 
trial,  and  the  legal  conclusions  adopted  by  the  referee. 
Although  the  case  as  thus  narrowed  is  extremely  simple,  it 
is  characterized  by  a  few  remarkable  features  which  serve 
to  give  it  an  air  of  complexity.     The  first  thing  worthy  of 
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notice  is  the  evident  lack  of  attention  to  detail  in  the  formu- 
lation and  execution  of  a  contract  having  to  do  with  a  large 
and  important  subject.  The  defendant  had  undertaken  to 
build  a  great  bridge  over  the  East  river  at  Blackwell's  Island. 
The  v^ork  was  commenced  under  conditions  which  rendered  it 
practically  certain  that  serious  legal  obstacles  would  be  encoun- 
tered which  might,  and  as  the  sequel  shows  did,  prove  fatal  to 
the  enterprise.  Despite  these  conditions,  the  only  writing 
which  evidences  the  contract  between  the  parties  is  a  letter  writ- 
ten to  the  defendant's  engineer  by  the  plaintiffs'  predecessor  in 
title.  The  three  most  prominent  features  of  this  letter  are  :  (1) 
That  it  was  written  in  anticipation  of  a  more  formal  contract 
which  was  later  to  be  executed  ;  (2)  that  the  contract  price  of 
$10.50  per  yard  for  the  stone  to  be  furnished  was  alow  average 
price  based  upon  the  prospect  of  furnishing  all  the  stone  for 
the  whole  work,  and  (3)  that  the  work  was  commenced  with 
a  view  to  its  possible  abandonment  before  completion,  in 
which  event  the  measure  of  the  plaintiffs'  compensation  was 
to  be  the  contract  price  for  stone  actually  delivered,  and  the 
cost  of  quarrying  and  cutting  stone  not  delivered. 

As  appears  from  the  foregoing  statement  of  facts,  no  for- 
mal written  contract  was  entered  into  after  the  letter  of 
December  7,  1894,  was  written  ;  the  work  was  abandoned 
before  completion  ;  the  plaintiffs  had  quarried  and  cut  a  large 
quantity  of  stone  which  they  were  not  permitted  to  deliver ; 
and  for  the  stone  quarried  and  cut  but  not  delivered  they 
recovered  a  sum  largely  in  excess  of  the  contract  price  for 
that  which  was  delivered.  At  first  glance  this  appears  to  be 
an  incongruous  result,  but  a  study  of  the  case  shows  that  if 
the  contract  was  correctly  construed  by  the  learned  referee 
and  no  improper  evidence  was  admitted  as  to  the  measure 
of  damages,  that  result  is  not  only  logical  but  necessary.  The 
plaintiffs  were  in  a  peculiar  ix)sition.  They  had  agreed  to  furnish 
an  initial  five  thousand  yards  of  granite  of  unusual  dimen- 
sions, which  necessitated  the  opening  of  new  quarries  and  the 
quarrying  of  a  vast  amount  of  stone,  some  of  which  would  not 
be  suitable  for  any  of  the  work,  and  much  of  which  could 

23 


354        Beattie  V,  N.  Y.  &  L.  I.  CoxsTKccnoN  Co.     [^ov., 

Opinion  of  the  Court,  per  Wbbxer,  J.  [Vol.  196. 

only  be  nsed  after  the  large  dimension  blocks  had  l>een  deliv- 
ered and  set  in  place.  The  contract  price  of  the  large  blocks 
was  much  less  tlian  the  cost  of  prodaction,  and  the  plaintiffs' 
only  hope  of  a  profit  lay  in  the  completion  of  the  whole  con- 
tracty  in  which  event  the  contract  price  would  have  been  a  fair 
average  one.  But,  underlying  these  considerations,  there 
was  the  fundamental  fact  that  the  work  might  have  to  be 
abandoned  at  a  time  when  the  plaintiffs  had  quarried  and  cut 
a  large  quantity  of  stone  which  had  not  been  delivered,  and 
which,  under  the  express  terms  of  the  contract,  the  defendant 
was  under  no  obligation  to  accept  It  is  obvious  that  in  such 
circumstances  the  contract  price  might  not  equal  the  cost  of 
production,  and  that  is  what  actually  happened.  The  referee 
construed  the  contract  to  mean  that,  as  to  the  stone  quarried 
and  cut  but  not  delivered,  the  actual  cost  of  production,  and 
not  the  contract  price,  was  the  measure  of  damages  which  the 
plaintiffs  were  entitled  to  recover.  As  to  that  we  think  he 
was  right.  The  clause  of  the  contract  "  It  is  understood  that 
if  for  any  reason  the  piers  should  not  be  constructed,  we  are 
only  paid  for  granite  actually  delivered,  and  cost  of  balance 
quarried  and  c^U^^  is  meaningless  unless  thus  construed,  and 
when  read  in  the  light  of  the  attendant  circumstances  it 
clearly  indicates  the  intention  of  tlie  parties  to  provide  for  a 
contingency  in  which  the  contract  price  would  be  an  wholly 
inadequate  measure  of  damages.  Counsel  for  appellant  con- 
tends that  "  cost  of  balance  quarried  and  cut "  means  the  con- 
tract price  less  freight  and  profit.  The  answer  to  the 
contention  is  that  all  the  parties  understood  that  there  could 
be  no  profit  unless  there  should  be  a  substantial  completion  of 
the  whole  contract.  It  is  true  that  under  the  judgment  the 
defendant  is  compelled  to  pay  more  for  stone  which  it  never 
received  and  to  which  it  acquired  no  title,  than  it  paid  for 
stone  actually  delivered.  That  is  not  the  fault  of  the  law. 
It  is  due  wholly  to  a  peculiar  but  specific  provision  in  the 
contract.  Cost,  not  contract  price,  was  the  measure  of  damages 
adopted  by  the  parties  as  to  stone  quarried  and  cut,  but  not 
delivered.   In  this  connection  we  have  still  to  consider,  however, 
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whether  the  proper  method  was  employed  in  ascertaining  tlie 
cost.  Without  going  into  tlie  vohiminons  details  of  the  evidence 
bearing  npon  this  subject,  it  is  enough  to  say  that  a  separate 
account  was  kept  of  the  expense  of  working  the  two  new  quar- 
ries which  were  necessarily  opened  for  the  production  of  the 
stone  which  the  plaintiffs  were  to  furnish.  This  showed  the 
expense  of  quarrying  and  cutting  to  have  been  $16.80  per  cubic 
yard.  By  multiplying  that  price  by  the  number  of  yards 
quarried  and  cut  for  this  work,  but  not  deUvered,  the  referee 
found  the  total  of  defendant's  liability  for  that  item.  Although 
this  may  seem  to  be  a  harsh  result,  no  other  method  is  sug- 
gested by  which  a  more  just  and  logical  result  could  be 
arrived  at.  The  method  employed  seems  to  have  been  not 
merely  the  best,  but  the  only  one  by  which  the  plaintiffs'  loss 
could  have  been  ascertained.  As  to  this  branch  of  the  case 
it  is  also  urged  by  counsel  for  the  appellant  that  incompetent 
testimony  was  admitted  by  the  referee,  which  varied  the  terms 
of  the  written  contract,  and  he  cites  Stowell  v.  Greervwich 
fna,  Co.  (163  N.  Y.  298)  and  other  similar  cases  in  support  of 
his  contention.  The  cases  referred  to  clearly  state  the  law 
of  this  jurisdiction,  but  we  think  they  have  no  application 
to  the  case  at  bar.  This  is  not  a  complete  and  nnambignons 
written  agreement  constituting  the  final  respository  of  all  the 
stipulations  between  the  parties.  It  falls  rather  within  the 
classification  represented  by  Thomas  v.  Scxitt  (127  N.  Y.  133), 
in  which  it  was  held  that  when  a  written  instrument  is  obvi- 
ously not  a  complete  contract,  parol  evidence,  not  inconsistent 
with  the  writing,  may  be  given  to  show  what  the  whole  contract 
is.  That  is  precisely  the  case  at  bar,  for  the  letter  referred  to 
so  clearly  speaks  of  a  contract  yet  to  be  made,  and  of  acts 
already  done  by  the  plaintiffs,  as  to  leave  no  room  for  doubt 
that  the  parties  had  acted  in  anticipation  of  reducing  their 
contract  to  writing  when  it  should  become  more  certain  just 
what  the  instrument  should  embody.  In  these  conditions  it 
was,  we  think,  entirely  proper  for  the  referee  to  receive  evi- 
dence of  tlie  engineer's,  Jacobs,  visit  to  the  quarries,  and  of 
what  was  said  and  done  in  his  presence  with  reference  to  the 
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opening  of  the  qnariies  for  the  express  purpose  of  enabling 
tlie  plaintiffs  to  fulfill  their  contract  with  the  defendant. 

Wo  tliink  there  was  no  accord  and  satisfaction  as  to  the  200 
yards  of  backing,  which  the  plaintiffs  attempted  to  deliver, 
and  the  defendant  refused  to  receive,  although  it  had  been 
formally  inspected  and  accepted  by  defendant's  engineer. 
There  is  nothing  in  the  findings  to  establish  an  accord  and 
satisfaction  as  to  this  item.  The  finding  to  the  effect  that  the 
defendant  had  paid  "  all  moneys  due  under  the  contract  for 
stone  delivered  by  him  (Beattie)  to  the  defendant  thereunder," 
relates  to  stone  actually  delivered  and  does  not  embrace  this 
item,  as  to  which  there  was  an  attempted  delivery,  but  also 
a  refusal  to  receive. 

Many  other  questions  are  urged  upon  our  attention  by 
counsel  for  apj^ellant,  but  none  of  them  seem  to  require  dis- 
cussion except  the  one  relating  to  defendant's  asserted  right 
of  set-off.  That  question  presents  the  only  error  of  sufficient 
importance  to  justify  our  interference  with  the  judgment  as 
it  stands.  We  do  not  agree  with  the  defendant  in  so  far  as  it 
claims  the  right  to  set  off  against  the  plaintiffs'  damages  * 
the  value  of  the  stone  quarried  and  cut  but  not  delivered 
which  still  remains  in  the  quarries.  As  to  that  there  was  no 
transmission  of  title  and  no  proof  of  value.  Uence  there 
was  no  basis  for  the  set-off.  That  is  all  that  need  be  said 
about  it.  A  different  question  arises  as  to  the  stone  which  was 
recut  and  sold  for  the  Hartford  bridge.  It  was  the  duty  of 
the  plaintiffs  to  exercise  all  reasonable  means  to  reduce,  or  at 
Iciist  not  unnecessarily  to  enhance,  their  damages.  When 
they  sold  for  use  upon  the  Hartford  bridge  a  portion  of  the 
stone  left  on  their  hands  by  the  defendant,  their  damages 
were  diminished  to  the  extent  of  the  profit  which  they  made 
on  the  Hartford  contract.  If  the  defendant  is  not  credited 
with  this  amount  the  plaintiffs  will  be  receiving  double  pay- 
ment for  the  same  thing:.  This  naked  statement  of  that 
feature  of  the  case  is  enough  to  show  that  the  learned  referee 
was  in  error  in  not  allowing  the  defendant's  offset  to  the 
extent  of  the  plaintiffs'  profit   on   the   Hartford  contract 
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Although  this  was  error  it  does  not  require  or  justify  a 
reversal  of  the  judgment,  for  it  can  be  remedied  by  a  simple 
modification.  The  profit  to  the  plaintiffs  on  the  Hartford 
contract  was  $2,708.91. 

As  no  interest  was  allowed  by  the  referee  upon  the  item  in 
which  the  Hartford  stone  was  included,  the  net  profit  referred 
to  is  the  amount  by  which  the  judgment  should  be  reduced, 
and,  as  thus  reduced,  affirmed,  without  costs  to  either  party 
in  this  court, 

CcLLEN,  Ch.  J.,  Gray,  Vann,  Willakd  Bartlett,  Hiscock 
and  Chase,  JJ.,  concur. 

Judgment  accordingly. 


The  People  of  the  State  of  New  York,  Respondent,  v. 

Frank  Jackson,  Appellant. 

Murder  —  evidence  examined  and  held  sufficient  to  sustain  jud^ 
ment  of  conviction — when  court  will  reverse  judgrment,  although 
no  exceptions  were  taken  —  time  as  an  element  of  premedita- 
tion and  deliberation. 

Dcfcndiuit  was  convicted  of  murder  in  the  first  degree.  On  a  review  of 
the  evideuce,  Jield,  tliai  it  was  sufficient  to  warrant  the  finding  that  the 
homicide  was  committed  with  premeditation  and  deliberation  and  that 
tlie  verdict  of  the  jury  was  amply  justified. 

Wliile  tliis  court  may,  in  a  capital  case,  reverse  the  judgment  even  if  no 
exception  Ikj  taken,  and  if  Ihe  error  is  so  substantial  as  to  have  jeopar- 
dized the  rights  of  the  defendant  and  induced  a  verdict  against  him 
which  otherwise  would  not  have  been  rendered,  it  would  be  the  duty 
of  the  court  to  reverse  without  an  exception,  it  is  settled  law  that  the 
defendant  cannot  claim  as  a  matter  of  right  review  of  errors  to  which 
no  objection  and  exception  has  been  taken. 

While,  under  the  statute,  to  constitute  murder  in  the  first  degree  pre- 
meditation and  deliberation  must  precede  the  act  of  killing,  no  particu- 
lar or  prescribed  lapse  of  time  must  occur  between  the  two.  It  is 
enough  that  sufficient  time  elapses  for  the  jury  to  find  as  a  matter  of 
fact  that  premeditation  and  deliberation  did  exist. 

(Argued  October  21,  1909;  decided  November  9,  1909.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  rendered 
December    17,    1908,  at  a  Trial  Term   for   the   county   of 
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Washington  upon  a  verdict  convicting  the  defendant  of  the 
crime  of  murder  in  the  first  degree. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Frederick  Fraser  and  A.  N.  Richards  for  appellant.  The 
evidence  was  insufficient  upon  which  to  base  a  finding  of  pre- 
meditation and  deliberation  necessary  to  sustain  a  verdict 
convicting  the  defendant  of  the  crime  of  murder  in  the  first 
degree.  {Stokes  v.  People^  53  N.  Y.  164;  People  v.  Leigh- 
ton,  10  Abb.  [N".  C]  261 ;  88  N.  Y.  117 ;  PeopU  v.  Man- 
gano,  29  Hun,  259 :  People  v.  Rqfo,  180  N.  Y.  434  ;  People 
Barheri,  149  X.  Y.  256 ;  People  v.  Gonroy,  97  N.  Y.  75  ; 
People  V.  Majone,  91  N.  Y.  211.)  The  court  committed 
reversible  error  in  its  charge  to  the  jury.  {People  v.  Bog- 
giano,  179  N.  Y.  267 ;  Early  v.  State,  16  Ohio  C.  C.  646  ; 
Bums  V.  State,  3  Ohio  Dec.  122 ;  People  v.  Barberi,  149 
N.  Y.  256.) 

Erskine  C.  Rogers,  Distinct  Attorney,  for  respondent. 
Tliere  was  sufficient  evidence  of  premeditation  and  delibera- 
tion. {People  V.  Kennedy,  159  N .  Y.  346 ;  People  v.  Fer- 
raro,  161  N.  Y.  365.)  The  court  did  not  commit  reversible 
error  in  the  charge  to  the  jury.  {People  v.  Koenig,  180 
N.  Y.  155  ;  People  v.  Ferraro,  161  N.  Y.  365 ;  People  v. 
Conroy,  97  N.  Y.  62;  PeopU  v.  Wilson,  141  N.  Y.  85; 
People  v.  Kennedy,  159  N.  Y.  346  ;  People  v.  Hawkins,  109 
N.  Y.  408.) 

CuLLEN,  Ch.  J.  The  appellant,  a  colored  man,  was  con- 
victed of  murder  in  the  tii*st  degree  in  having  caused  the 
death  of  Elizabeth  Jackson,  a  colored  woman,  on  the  24th  of 
August.  1908.  Though  not  man  and  wife  the  appellant  and 
deceased  had  been  living  together  as  such  for  some  time,  the 
relation  having  been  formed  in  1907.  For  a  few  weeks  prior 
to  the  homicide  the  parties  had  been  boarding  with  one 
Mosher  in  Sandy  Hill,  the  deceased  being  in  the  service  of 
the   family   of  Judge   Ingalsbe  as  cook,   but   returning  to 
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Mosliers  to  spend  the  night  witli  the  appellant.  The  appel- 
lant became  jealous  of  the  deceased  consorting  with  other 
men  and  reproached  her  for  her  conduct.  The  dispute 
between  the  parties,  though  not  extending  to  physical  vio- 
lence, was  sufficiently  grave  to  induce  the  Moshers  to  order 
them  from  the  house,  and  the  deceased  spent  the  night  pre- 
ceding the  homicide  at  Judge  Ingalsbe's  and  the  appellant 
somewhere  without  the  Mosher  house.  The  next  morning 
he  packed  his  personal  efiPects,  which  were  at  the  Moshers,  in 
a  suit  case,  which  he  carried  with  him  to  Judge  Ingalsbe's. 
There,  at  about  a  quarter  to  seven  in  the  morning,  he  met 
George  Robillard,  a  coachman  in  the  employ  of  Judge 
Ingalsbe,  and  the  only  eye-witness  of  the  homicide.  That 
witness  testified  that  he  was  sweeping  the  rear  stoop  when  the 
appellant  approacl>ed  him  and  asked  if  his  (Jackson's)  wife 
was  up  ;  that  he  nodded  assent;  that  Jackson  then  went  into 
the  kitchen  and  in  about  three  minutes  he  heard  a  scream ; 
the  deceased  rushed  out  followed  by  the  appellant;  that  the 
deceased  slipped  on  one  of  the  steps  and  fell  on  the  lawn ; 
that  the  appellant  jumped  upon  her,  putting  his  knee  on  her 
breast ;  then  lie  saw  the  appellant  strike  towards  her  throat 
three  times,  though  he  did  not  see  whether  there  was  any 
weapon  in  his  hand ;  the  appellant  then  ran  away  leaving  his 
suit  case  behind  him ;  that  the  deceased  got  up,  the  blood 
spurted  out  of  her  throat  and  in  a  second  her  white  waist  was 
covered  with  blood  ;  the  deceased  went  into  the  kitchen,  and 
the  witness  ran  for  a  doctor.  It  further  appeared  from  the 
testimony  that  the  deceased  was  immediately  taken  to  the  office 
of  a  physician.  He  found  a  wound  from  some  sharp  instru- 
ment which  had  severed  the  carotid  artery  and  jugular 
vein.  The  physician  proceeded  to  tie  up  the  artery  and  stop 
the  hemorrhage,  but  before  that  could  be  entirely  accomplished, 
and  in  a  very  few  moments  after  she  had-  been  brought  to 
the  office,  the  patient  died  from  the  injuries  she  had  received. 
The  alarm  being  given,  search  was  made  for  the  appellant  by 
a  number  of  police  officers.  He  was  found  hiding  under  the 
stoop  of  a  Iiouse.     One  of  the  officers  said  to  the  appellant, 
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"  This  is  a  bad  job,  you  have  killed  her ; "  he  replied,  "  I 
could  not  help  it,  it  had  to  be ;  I  just  caught  her  cheating 
and  I  cut  her."  Being  asked  whether  he  had  the  razor  with 
which  he  cut  the  deceased  the  appellant  replied,  "No,  I 
threw  it  away  in  the  yard  when  I  cut  her."  Shortly  after  a 
razor  was  found  in  the  yard  covered  with  stains,  which,  on 
expert  analysis,  proved  to  be  human  blood.  The  story  of  the 
defendant,  testifying  on  his  own  behalf,  as  to  what  happened 
at  the  time  of  the  homicide,  was  that  on  entering  the  kitchen 
he  found  the  deceased  putting  wood  on  the  stove ;  that  he 
asked  for  a  shirt  of  his  that  she  had  and  a  bottle  of  perfume; 
that  the  deceased  told  him  to  get  out,  that  Mrs.  Ingalsbe 
didn't  want  him  there ;  that  she  took  the  tea  kettle  oflf  the 
stove  and  "  started  for  him,"  when  he  ran  out  of  the  house  ; 
she  followed  and  words  followed  between  them  ;  that  again 
she  "started  for  him,"  and  "I  tripped  her  and  as  I  tripped 
her  she  fell,  she  had  something  in  her  hand  but  I  could  not 
discern  what  it  was  and  when  she  fell  she  hollered  ;  before 
she  could  get  up  I  grabbed  her ;  in  the  scuffle  some  way  slie 
got  cut ;  it  was  not  anything  on  my  part  at  all,  I  am  satisfied 
that  it  was  not.  I  first  saw  the  razor  afterward  on  the 
ground.  When  she  hollered  so  it  commenced  to  work  on  me 
and  I  couldn't  seem  to  stand  her  screaming  and  I  kind  of 
stood  undecided  a  few  minutes  and  then  I  left  the  scene.  I 
saw  blood  flowing,  that  is  what  excited  me,  that  is  what 
unnerved  me ;  I  did  not  take  hold  of  her  hand  that  I  know 
of,  I  may  have  in  the  scuffle,  I  cannot  say." 

If  the  jury  believed  the  witness  Robillard,  who  was  entirely 
disinterested,  there  can  be  no  doubt  that  the  homicide  was  com- 
mitted by  the  appellant.  Thougli  it  was  testified  that  the  appel- 
lant had  a  razor,  the  particular  weapon  with  which  the  deceased 
was  wounded  was  not  shown  to  have  been  his,  save  bv  his 
own  admission  to  the  officer  upon  his  arrest.  But  if  the 
razor  had  not  been  discovered  at  all,  the  jury  would  have 
been  warranted  in  finding  that  the  appellant  had  wounded 
the  deceased  with  some  sharp  weapon,  though  the  identity  of 
the  weapon  was  not  disclosed.     In  addition  to  that  the  jury 
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had  the  adniissioiis  of  the  appellant  himself  made  to  the  officer. 
On  the  other  hand  the  story  told  by  the  appellant  on  the  stand 
seems  quite  improbable. 

The  evidence  also  was  sufficient  to  warrant  the  finding  that 
the  homicide  was  committed  with  premeditation  and  delibera- 
tion. The  weapon  used  and  the  part  of  the  body  against  which 
it  was  directed  —  in  fact  it  was  an  attempt  to  cut  the  woman's 
throat  —  tended  to  establish  that  the  appellant's  intent  was  to 
kill.  The  circumstances  surrounding  the  occurrence  also 
warranted  the  inference  of  deliberation.  If  the  razor  was 
the  appellant's,  as  the  jury  might  well  lind,  if  indeed  it  was 
not  compelled  to  so  find,  then  the  fact  that  he  carried  it  on 
his  person,  instead  of  placing  it  in  the  suit  case  with  the  rest 
of  his  effects,  indicates  that  even  when  he  left  the  Mosher 
house  he  contemplated  the  probability  or  possibility  of  its 
subsequent  use.  Nor  did  anything  occur  between  the  appel- 
lant and  deceased  which  should  constrain  the  jury  to  beHeve 
that  the  act  of  the  appellant  was  one  of  sudden  impulse 
rather  than  of  deliberation  and  design.  Reviewing  the  evi- 
dence as  we  must,  by  reason  of  the  plenary  power  given  to 
us  by  the  statute  in  capital  cases,  we  must  say  that  the  verdict 
of  the  jury  was  amply  justified. 

No  exception  was  taken  on  the  trial  to  the  charge  of  the 
court.  But  now  one  expression  is  criticised  as  erroneous,  and 
we  are  asked  to  reverse  the  judgment  on  that  ground.  The 
charge  of  the  trial  judge  was  eminently  fair.  It  defined 
accurately  the  various  degrees  of  criminal  homicide  and 
explained  the  difference  in  the  elements  which  are  necessary 
to  constitute  those  degrees.  lie  told  the  jury  that  there  must 
be  premeditation  and  deliberation  to  constitute  murder  in  the 
fii*st  degree ;  that  premeditation  and  deliberation  signify  an 
intent  proceeding  from  mental  debate,  an  intent  springing 
from  the  reasoning  powers  of  a  man's  brain  as  distinguished 
from  the  impulse  of  the  moment ;  that  lapse  of  time  of  itself 
was  not  deliberation  and  premeditation,  but  lapse  of  time 
afforded  an  opportunity  for  them.  He  further  said,  and  this  is 
the  part  which  is  criticised  by  the  appellant's  counsel :  "  But 
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the  time  that  elapses  which  shows  deliberation  need  not  be  a 
day,  it  need  not  be  a  minute ;  it  may  be  a  second  or  a  fraction 
of  it.  It  must  be  time  enough  so  that  reasons  arise  for  not 
doing  the  act  thought  of,  and  so  that  the  mind  makes  its 
choice  and  decides  to  do  that  which  is  done."  Now,  while 
under  the  statute  to  constitute  murder  in  the  first  degree  pre- 
meditation and  deliberation  must  precede  the  act  of  killing, 
it  is  the  settled  law  that  no  particular  or  prescribed  lapse  of 
time  must  occur  between  the  two.  It  is  enough  that  suf- 
ficient time  elapses  for  the  jury  to  find  as  a  matter  of  fact 
that  premeditation  and  deliberation  did  exist.  {Leighto^i  v. 
People,  88  K  Y.  117;  People  w,  Majone,  91  N.  Y.  211 ; 
People  V.  Koenig,  180  N.  Y.  155.)  So  far  as  the  charge  of 
the  court  asserted  this  proposition  it  was  clearly  correct ;  but 
it  is  asserted  that  as  a  matter  of  fact  premeditation  and 
deliberation  could  not  take  place  within  tlie  fractioti  of  a 
second.  In  that  view  I  am  inclined  to  concur,  but  the  court 
had  already  charged  the  jury  that  they  must  find  the  pre- 
meditation and  deliberation  as  a  matter  of  fact,  and  it  must 
be  remembered  that  there  was  no  exception  taken  to  the 
court's  charge  ia  this  respect.  While  under  section  528  of 
the  Code  of  Criminal  Procedure  this  court  may,  in  a  capital 
case,  reverse  the  judgment,  even  if  no  exception  be  taken, 
if  we  are  satisfied  that  the  verdict  was  against  law,  it  is 
settled  law  timt  the  defendant  cannot  claim  as  a  matter 
of  right  a  review  of  en'ors  to  which  no  objection  and 
exception  has  been  taken.  {People  v.  Driscolly  107  N.  Y. 
414.)  The  reason  and  justice  of  this  rule  is  obvious.  The 
most  learned  and  careful  judge  will  at  times  during  the  trial 
of  an  action  fall  into  an  error  which  he  would  at  once  correct 
if  his  attention  were  called  thereto.  The  purpose  of  an 
objection  and  exception  is  to  call  the  attention  of  the  judge  to 
the  ruling  complained  of,  that  he  may  correct  the  error  if 
such  it  is.  To  permit  the  party  to  remain  silent  and  suffer 
the  error  to  go  unchallenged  and  claim  on  an  appeal  from  an 
adverse  judgment  the  benefit  of  the  error,  as  if  objection  and 
exception  had  beentaken^  would  not  conduce  to  the  proper 
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administration  of  jnstice  nor  tend  to  secure  a  fair  trial  for  the 
defendant,  but  simply  give  him  an  opportunity  to  reverse 
on  appeal  a  proper  judgment.  Of  course,  if  the  error  was 
so  substantial  as  to  jeopardize  the  rights  of  the  defendant 
and  induce  a  verdict  against  him  that  otherwise  would  not 
be  rendered,  then  it  would  be  our  duty  to  reverse  the  judg- 
ment, although  no  exception  was  taken  in  the  trial  court. 
Plainly  the  error  here  complained  of  is  not  of  that  character. 
The  court  instructed  the  jury  that  the  existence  of  premedi- 
tation and  deliberation  was  a  question  of  fact  which  it  alone 
must  decide.  Moreover,  at  the  close  of  the  charge  on  the 
defendant's  request  the  court  expressly  instructed  the  jury 
that  "  the  defendant  is  not  guilty  of  murder  in  the  first  degree, 
unless  the  act  was  perpetrated,  not  only  with  the  intent  to  kill, 
but  also  with  deliberation  and  premeditation.  These  three 
elements  must  exist  in  every  case  in  order  to  constitute  that 
deliberate'  malice  and  malignity  of  heart  which  is  the  essential 
ingredient  of  the  offense.  If  the  defendant  inflicted  the 
wound  in  a  sudden  transport  of  passion,  excited  by  what 
the  deceased  then  said  and  by  the  preceding  events  which,  for 
the  time,  disturbed  his  (iier)  reasoning  faculties  and  deprived 
him  (her)  of  the  capacity  to  reflect,  or  while  under  the  influ- 
ence of  some  sudden  and  uncontrollable  emotion  excited  by 
the  final  culmination  of  his  (her)  misfortunes,  as  indicated  by 
the  train  of  events  which  have  been  related,  the  act  did  not 
constitute  murder  in  the  first  degree."  This  is  tlie  very 
language  of  this  court  in  People  v.  Barberi  (149  N.  Y.  256, 
267)  and  cured  any  previous  error. 

Furthermore,  the  question  seems  to  have  no  application  to 
the  facts  in  this  case.  The  appellant  chased  the  deceased  out 
of  the  kitchen  ;  on  her  slipping  and  falling  he  jumped  upon  her 
prostrate  form  and  inflicted  tiie  wound  which  caused  her  death. 
There  is  nothing  that  occurred  outside  the  kitchen,  according 
to  either  the  story  of  the  prosecution  or  that  of  the  appellant, 
which  could  have  excited  any  sudden  design  to  kill  during 
that  period.  If  the  jury  found  premeditation  and  delibera- 
tion, they  must  have  found  that  that  deliberation  andpremedi- 
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tation  occurred  before  the  deceased  ran  from  the  kitclien,  if 
not  at  the  thne  the  defendant  left  the  Mosher  house  with  the 
razor  on  his  person. 

The  appellant  has  had  a  fair  trial,  his  conviction  was  right 
and  tlie  judgment  should  be  affirmed. 

Gray,  Edward  T.  Bartlett,  Haiqht,  Werner,  "Willard 
Bartlett  and  IIiscock,  JJ.,  concur. 

Judgment  of  conviction  affirmed. 


The  People  of  the  State  of  New  York,  Kespondent,  v. 

Charles  T.  Geyer,  Appellant. 

Crimes  —  power  of  trial  court  to  amend  indictment  to  confonn 
with  the  proof  —  amendment  which  changes  the  crime  charged 
constitutes  reversible  error  —  erroneous  admission  of  evidence. 

Under  section  293  of  the  Code  of  Criminal  Procedure  the  court  may 
amend  an  indictment  to  conform  with  the  proof  in  respect  to  time,  or 
the  name  or  description  of  any  place,  person  or  thing,  if  the  defendant 
cannot  be  thereby  prejudiced  in  his  defense  on  the  merits;  but  it  was 
not  the  purpose  of  the  legislature  to  authorize  the  court  by  amendment 
to  change  the  substantial  elements  and  nature  of  the  crime  clxarged  and 
thus  in  effect  substitute  a  new  indictment  in  tlie  place  of  the  one  found 
by  the  grand  jury. 

Where  an  indictment  charged  the  defendant  with  the  larceny  of  a  check  for 
five  hundred  dolhvrs  on  a  given  date,  and  the  evidence  established  that 
the  check  was  sent  to  liim  in  a  fiduciary  capacity  and  that  he  indorsed 
and  deposited  it  to  his  credit,  as  he  rightfully  might,  and  that  his  wrong- 
doing consisted  in  thereafter  withdrawing  and  misappropriating  the 
proceeds  of  the  check  thus  deposited,  it  was  reversible  error  to  amend 
the  indictment  so  that  it  charged  the  defendant  with  the  larceny  of 
"five  hundred  dollars,  good  and  lawful  money  of  the  United  States  and 
of  the  value  of  five  hundred  dollars." 

It  is  error,  upon  the  trial  of  a  defendant  charged  with  larceny,  to  receive 
evidence  of  admissions  made  by  him  and  tending  to  show  that  he  had 
wasted  or  misapplied  money  belonging  to  an  estate  of  which  he  had 
been  the  executor  and  trustee,  where  such  acts  had  no  relation  whatever 
to  the  o£fense  charged  in  tiie  indictment. 

People  V.  Geyer,  132  App.  Div.  790,  reversed. 

(Argued  October  18,  1909;  decided  November  9,  1909.) 
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Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iirst  judicial  department,  entered  June 
11,  1909,  which  affirmed  a  judgment  of  the  Court  of  General 
Sessions  of  the  Peace  in  the  county  of  New  York,  rendered 
upon  a  verdict  convicting  the  defendant  of  the  crime  of  grand 
larceny  in  the  second  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  Lex  Brooke  for  appellant.  The  court  erred  in 
admitting  in  evidence  the  conversation  between  the  defendant 
and  complainant  relative  to  moneys  of  estate  of  Captain  Ricli- 
ardson,  and  of  complainant's  brother,  over  objection  of  defend- 
ant. {^People  V.  Greenwall^  108  N.  Y.  290  ;  People  v.  Dorthy^ 
156  N.  Y.  237 ;  People  v.  Sharp,  107  N.  Y.  422  ;  PeopU  v. 
SeJcesoTij  111  App.  Div.  490  ;  People  v.  Molineax,  168  N.  Y. 
204 ;  PeopU  v.  Governale,  193  N.  Y.  581 ;  People  v.  Janes, 
191  N.  Y.  291;  People  v.  Loomis,  178  N.  Y.  400.)  The 
court  erred  in  permitting  the  amendment  of  the  indictment 
on  motion  of  district  attorney  by  striking  out  the  words  "One 
written  instrument  or  the  evidence  of  debt,  to  wit,  an  order 
for  the  payment  of  money  of  the  kind  commonly  called  Bank 
Checks  for  the  payment  of  and  of  the  value  of  $500.00,"  and 
by  substituting  therefor  the  words,  "  $500.00,  good  and  lawful 
nioney  of  the  United  States,  and  of  the  value  of  $500.00." 
{People  V.  Traiik,  88  App.  Div.  281 ;  People  v.  Johnson,  104 
N.  Y.  213;  People  v.  Formosa,  131  N.  Y.  478;  People  v. 
Krarik,  110  N.  Y.  488  ;  People  v.  Jackson,  111  K  Y.  362  ; 
People  V.  Jones,  129  App.  Div.  772.) 

William  T ravers  Jerome,  District  Attorney  {E.  Crosby 
Kindleherger  of  counsel),  for  respondent.  The  court  properly 
admitted  the  conversation  between  Robert  Richardson  and  the 
defendant.  {People  v.  Molineax,  168  X.  Y.  264 ;  People  v. 
Pickens,  153  N.  Y.  576 ;  People  v.  Neff,  191  N.  Y.  210 ; 
People  V.  ^Yel)er,  130  App.  Div.  593;  People  v.  Rogers,  192 
N.  Y.  331 ;  People  v.  CahUl,  193  N.  Y.  232 ;  PeopU  v.  Wen- 
zel,  189  N.  Y.  275 ;  People  v.  Oovernale,  193  N.  Y.  581 ; 
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People  V.  Carlln^  19i  N.  Y.  448.)  The  defendant  was  not 
prejudiced  by  the  amendment  of  the  indictment.  (Code  Cr. 
Pro.  §§  285,  684  ;  People  v.  Jolinsoii,  104  N.  Y.  213 ;  PeopU 
V.  Formosa^  131  N.  Y.  478 ;  People  v.  Einersmi^  53  Hun, 
437;  People  v.  Krank^  110  N.  Y.  488;  People  v.  Jackson^ 
111  N.  Y.  362;  People  v.  Jones,  129  App.  Div.  772;  195 
N.  Y.  547 ;  People  v.  Dunn,  25  N.  Y.  S.  R.  460  ;  People  v. 
Ilcujan,  14  N.  Y.  Supp.  233 ;  People  v.  Herman,  45  Hun, 
175  ;  People  v.  Richards,  44  Ilun,  278;  People  v.  Coombs, 
36  App.  Div.  284 ;  158  K  Y.  532.) 

Hiscock,  J.  The  appellant  has  been  convicted  of  the 
crime  of  grand  larceny  in  the  second  degree,  and  on  this 
appeal  nrges  two  reasons  which,  as  I  think,  necessitate  a 
reversal  of  his  conviction. 

The  indictment  charged  that  the  subject  of  his  alleged 
larceny  was  "one  written  instrument  and  evidence  of  debt, 
to  wit,  an  order  for  the  payment  of  money  of  the  kind  com- 
monly called  bank  checks,  for  the  payment  of  and  of  the 
value  of  live  hundred  dollars,"  and  that  the  larceny  occurred 
November  15,  1902. 

The  evidence  tended  to  establish  that  at  about  the  date 
mentioned  a  check  for  $500  was  sent  to  the  appellant  in  a 
fiduciary  capacity  and  that  he  indorsed  and  deposited  it  to 
his  credit  as  he  rightfully  might,  and  that  his  wrongdoing 
consisted  in  thereafter  withdrawing  and  misappropriating  the 
proceeds  of  the  check  thus  deposited.  It  was  perceived  and 
conceded  by  the  district  attorney  on  the  trial  that  the  charge 
of  the  indictment  was  not  sustained  by  this  evidence,  which 
had  been  duly  objected  to,  and  he  thereupon  moved  that  the 
indictment  be  amended  so  as  to  conferm  to  the  evidence  as 
above  summarized,  by  charging  larceny  of  "  Five  hundred 
dollars,  good  and  lawful  money  of  the  United  States  and  of  the 
value  of  Five  hundred  dollars."  This  amendment  was  allowed 
in  spite  of  the  timely  and  proper  objections  of  the  appellant, 
and  its  allowance  is  one  of  the  errors  to  be  considered.  As 
I  have  indicated,  I  think  its  allowance  was  improper. 
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The  trial  court  permitted  and  tlie  district  attorney  now 
seeks  to  justify  this  ainendinent  under  tlie  provisions  of  sec- 
tion 293  of  the  Code  of  Criminal  Procedure,  which  read  as 
follows:  "  Upon  the  trial  of  an  indictment,  when  a  variance 
between  the  allegation  therein  and  the  proof,  in  respect  to 
time,  or  in  the  name  or  description  of  any  place,  person  or 
thing,  shall  appear,  the  court  may,  in  its  judgment,  if  the 
defendant  cannot  be  tliereby  prejudiced  in  his  defense  on  tlie 
merits,  direct  the  indictment  to  be  amended,  according  to  the 
proof,  on  such  terms  *  *  *  as  the  court  may  deem 
reasonable." 

I  do  not  think  that  this  section  contemplates  or  authorizes 
any  such  amendment  as  was  permitted  in  this  case.  The 
general  object  of  the  section  is  perfectly  obvious.  It  is  in 
line  with  other  sections  of  the  Code  and  was  intended  to  pre- 
vent the  escape  of  guilty  persons  and  a  miscarriage  of  justice 
by  reason  of  inconsequential  technicalities,  and  to  this  end  it 
materially  enlarged  the  powers  of  the  trial  court  to  prevent  any 
such  undesirable  results  by  amendments  of  the  nature  specified. 

It  not  infrequently  happens  that  an  indictment  sets  forth 
many  details  wliich  are  proper  in  alleging  and  describing  the 
crime,  bnt  wl'.ich  surround  and  in  some  degree  characterize, 
rather  than  constitute  the  real  substance  and  body  of,  the  offense 
ciiarged  and  the  allegation  of  which  may  be  amended  without 
clianging  the  identity  of  the  crime  or  of  the  subject  of  the 
crime  and  without  impairment  of  the  rights  of  the  accused 
pereon.  Such  amendments  are  within  the  letter  and  spirit  of 
the  statute.  But  of  course  it  could  not  have  been  and  was  not 
the  purpose  of  the  legislature  to  attempt  to  autliorize  the  trial 
court  by  amendment  to  change  the  substantial  elements  and 
nature  of  the  crime  charged  and  in  effect  substitute  a  new 
indictment  in  the  place  of  the  one  found  by  the  grand  jury. 

Illustrations  of  the  two  classes  of  amendments  which  might 
be  proposed  readily  occur  to  the  mind.  If  the  indictment 
charged  the  accused  with  stealing  a  horse  and  alleged  that 
the  latter  was  of  one  color  or  of  one  age,  when  as  a  matter  of 
fact  it  was  of  another,  it  is  apparent  that  the  court  would  be 
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justified  in  allowing  an  amendment  to  cure  this  variation  of 
evidence.  The  substance  of  the  crime  charged  in  either  case 
would  be  the  larceny  of  a  horse ;  the  tatter's  age  or  color 
would  be  an  inconsequential  detail.  If,  on  the  other  hand, 
the  indictment  having  charged  tlie  accused  with  stealing  such 
a  horse,  the  evidence  should  show  that  he  had  in  fact  stolen 
a  wagon  or  some  entirely  different  article  of  personal  prop- 
erty than  that  specified  in  tlie  indictment,  it  is  quite  clear 
that  the  court  would  not  be  justified  in  amending  the  indict- 
ment to  fit  such  evidence.  In  such  case  the  very  substance 
of  the  crime  would  be  involved  in  the  variation  and  to  permit 
an  amendment  would  quite  change  the  identity  of  the  crime 
although  in  either  case  it  might  continue  to  be  grand  larceny. 

The  amendment  under  consideration  in  this  case  is  of  the 
latter  character  rather  than  of  the  former.  The  appellant 
was  charged  with  stealing  a  check  on  a  given  date.  He  was 
convicted  of  misappropriating  at  a  different  date  the  proceeds 
of  a  check  which  he  had  a  perfect  right  to  receive  and  pro- 
cure to  be  cashed.  The  property  set  forth  in  the  indictment 
and  that  for  the  alleged  larceny  of  wiiicli  he  has  been  con- 
victed were  entirely  distinct  and  distinguishable.  Tiie  check 
mentioned  in  the  indictment  had  a  well-defined  character  and 
value  of  its  own  (Penal  Code,  §  545),  and  for  the  purposes  of 
this  discussion  is  not  to  be  regarded  at  all  as  the  same  thing 
as  bills  or  coin.  The  variation  between  indicting  a  man  for 
stealing  a  hqrse  and  convicting  him  for  stealing  articles  of 
household  furniture  would  not  be  any  more  pronounced  in 
principle  than  the  variation  between  the  indictment  and  proof 
in  the  present  case.  In  fact  the  very  authorities  cited  by  the 
district  attorney  to  sustain  liis  position  on  this  appeal  make 
it  perfectly  clear  that  he  is  wrong  and  that  this  amendment 
is  not  of  the  character  authorized. 

In  People  v.  Bichards  (44  Ilun,  278,  286)  the  court  had 
before  it  for  discussion  an  amendment  of  an  indictment 
allowed  for  the  purpose  of  conforming  its  allegations  to  the 
proof  in  respect  to  the  ownership  of  a  vault  in  a  cemetery  into 
which  the  defendant  was  alleged  to  have  broken.     The  sub- 
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stance  of  tlie  crime  clmrged  was  that  the  accused  had  broken 
into  the  vault  with  intent  to  steal,  etc.  A  detail  of  the 
description  of  the  crime  was  that  the  vault  belonged  to  certain 
persons  and  the  statement  of  this  detail  was  not  entirely  cor- 
rect. It  was  properly  held  that  this  amendment  came  within 
the  provisions  of  the  section  in  question. 

In  People  v.  Herman  (45  Ilun,  175)  it  appeared  that  the 
defendant  had  been  indicted  for  larceny  in  carrying  away  cer- 
tain shoes  which  were  alleged  to  be  the  property  of  one  per- 
son, whereas  it  was  proved  that  they  belonged  to  another,  the 
indictment  being  amended  accordingly.  It  was  held  that  this 
was  proper,  and  Judge  Daniels,  writing  for  tlie  court,  said : 
"  The  name  of  the  owner  of  the  property  was  no  material 
attribute  whatever  of  the  crime  charged  to  have  been  com- 
mitted by  the  defendant.  It  was  included  in  no  act  of  his 
in  the  way  of  the  commission  or  consummation  of  the  crime. 
That  was  committed  by  feloniously  taking  or  stealing  the  prop- 
erty mentioned  in  the  indictment.  It  is  not  essential  to  the 
crime  that  the  property  should  be  owned  by  any  particular 
corporation  or  person,  and  the  principal  object  of  inserting 
the  name  of  the  owner  in  the  indictment,  was  to  enable  the 
prosecutor  to  prove  the  fact  that  the  property  was  taken  with- 
out the  consent  of  such  owner.  The  amendment  could  in  no 
manner  prejudice  the  defendant  in  his  defense  on  the  merits, 
for  the  gist  of  the  charge  was  that  he  had  feloniously  stolen 
this  property."     (p.  176.) 

In  People  v.  Laiigley  (114  App.  Div.  427)  it  appeared 
that  the  defendant  had  been  convicted  of  the  crime  of  grand 
larceny  in  obtaining  certain  property  by  means  of  false  repre- 
sentations. The  indictment  charged  that  one  of  the  repre- 
sentations was  that  he  owned  certain  valuable  property  in 
Virginia,  whereas  the  evidence  showed  the  representation  to 
have  been  of  the  ownership  of  such  property  in  West  Vir- 
ginia. The  court  allowed  the  indictment  to  be  amended. 
It  is  perfectly  apparent  that  in  such  a  case  the  amendment 
allowed  by  the  court  was  proper. 

In  People  v.  Johnson  (104  N.  Y.  213)   the  defendant 
24 
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appealed  from  a  judgment  on  conviction  of  the  crime  of 
seduction  under  promise  of  marriage.  The  indictment 
alleged  that  the  name  of  tlie  woman  seduced  was  Mary 
divert,  whereas  the  evidence  showed  it  to  be  Mary  Oliplant, 
and  tlie  court  allowed  an  amendment.  This  amendment 
manifestly  comes  within  the  wording  of  the  provision  which 
has  been  quoted  and  was  upheld,  the  court  saying :  "  The 
woman's  name  was  not  essential  in  the  description  of  the 
oflfense.  It  would  have  been  enough,  even  under  the  former 
system  of  criminal  procedure,  to  have  described  her  as  one 
whose  name  was  to  the  jurors  unknown,  and  the  legislature 
did  not  exceed  its  power  when  it  provided  that  if  the  proof 
showed  the  name  to  have  been  erroneously  stated,  the  vari- 
ance should  not  be  to  the  advantage  of  the  oflEcnder,  unless  he 
was  in  some  way  thereby  '  prejudiced  in  his  defense  on  the 
merits.' "     (p.  217.) 

The  only  case  which  has  been  called  to  our  attention  deal- 
ing with  an  amendment  at  all  similar  to  that  which  was  per- 
mitted in  this  case  is  the  one  of  People  v.  Poucher  (30  Hun, 
576),  and  this  is  a  distinct  authority  for  the  appellant's  con- 
tention, going  further  in  my  opinion  than  it  is  necessary  to  go 
in  this  case.  In  that  case  the  indictment  charged  that  the 
defendant  had  unlawfully  obtained  from  certain  people  one 
ring  of  the  value  of  eight  dollars,  and  certain  "  gold  coins.'- 
It  appeared  by  the  evidence  that  the  appellant  obtained  the 
ring  described  in  the  indictment,  but  did  not  obtain  any  of 
the  other  property  described  therein,  obtaining  in  place  thereof 
forty-live  dollars  in  currency.  It  was  held  that  an  amend- 
ment conforming  the  indictment  to  the  evidence  under  such 
circumstances  was  erroneous  under  section  293  of  the  Code  of 
Criminal  Procedure,  Judge  Hardin,  who  wrote  for  the  court, 
saying  :  "  We  do  not  sec  how  one  thing  named,  to  wit,  coin, 
can  be  stricken  out  (of  the  indictment)  and  another  thing,  to 
wit,  currency,  be  substituted  in  place  of  the  thing  stricken 
out,  under  the  guise  of  amending  the  description  of  the  thing 
named.  In  short,  we  are  of  the  opinion  that  the  section  does 
not  authorize  an  amendment  of  an  indictment  which  charges 


1909.]  Pkople  V,  Gkyer.  371 


N.  Y.  Rep.]  Opinion  of  the  Court,  per  Bibcock,  J. 


the  larceny  of  coin  ennineratecl,  by  insertipg  an  allegation  of 
currency  or  of  *  bank  bills,  lawful  money  of  the  United  States, 
of  a  kind,  number  and  denomination  unknown,  and  upon  a 
bank  unknown.' "     (p.  578.) 

The  other  error  alleged  by  the  appellant  consisted  in  the 
introduction  of  evidence  relating  to  alleged  offenses  entirely 
distinct  and  disconnected  from  the  one  charged  in  the  indict- 
ment in  spite  of  his  objections. 

It  appeared  that  the  appellant  had  been  the  executor  of  and 
trustee  under  the  will  of  one  Richardson,  who  was  the  father 
of  the  complainant  in  this  case,  and  evidence  was  given  of 
admissions  by  him  tending  to  show  that  he  had  wasted  or  mis- 
applied a  considerable  sum  of  money  belonging  to  said  estate 
and  to  the  heirs  thereof  in  improper  investments.  As  I  have 
said,  these  transactions,  assuming  them  to  have  occurred  as 
claimed  by  the  People  and  which  was  denied  by  the  appellant, 
had  no  relation  whatever  to  the  offense  charged  in  the  indict- 
ment, and  it  was  entirely  unnecessary  in  the  presentation  of 
the  People's  case  to  detail  the  conversation  or  that  portion  of 
the  conversation  in  which  it  is  claimed  that  the  appellant  con- 
fessed to  those  misdeeds.  T^he  district  attorney  now  seeks  to 
uphold  the  admission  of  this  testimony  upon  various  theories, 
all  of  which,  however,  are  so  erroneous  that  it  is  not  possi- 
ble either  to  uphold  the  introduction  of  the  evidence  or  to 
understand  why  it  should  have  been  urged  upon  and  received 
by  the  learned  trial  court. 

While  apparently  in  view  of  the  Statute  of  Limitations  this 
defendant  may  escape  merited  punishment  for  wrongful  acts,  it 
is  impossible  to  prevent  this  result  in  the  disposition  of  this 
appeal  in  view  of  the  serious  errors  which  have  been  committed. 

The  judgment  of  conviction  should  be  reversed  and  a  new 
trial  granted. 

Cl'llen,  Ch.  J.,  Gray  and  Willard  Barti.ett,  JJ.,  concur; 
Hatoht  and  Werner,  J  J.,  concur  in  result  on  second  ground 
stated  in  opinion,  but  dissent  as  to  the  first  ground  ;  Edward 
T.  Bartleit,  J.,  absent. 

Judgment  of  conviction  reversed. 
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The  People  of  the  State  of  New  York,  Uespondent,  v. 

Margaret  Teal,  Appellant. 

• 

Crimes  —  Bubornation  of  perjury  -  attempt  to  commit  subornation 
of  perjury  does  not  constitute  a  crime  where  the  false  testimony^ 
if  given,  would  not  have  been  perjury ^  because  immateriaL 

Tiie  iimteriality  of  false  testimony  is  an  essential  ingredient  of  the  crime 
of  perjury  at  common  law  and  that  rule  is  embodied  in  our  statute. 
One  can  only  be  guilty  of  subornation  of  perjury  where  perjury  has  been 
committed.  Hence,  a  person  cannot  be  guilty  of  an  attempt  to  commit 
tlie  crime  of  subornation  of  perjury  where  the  false  testimony  solicited, 
if  given,  would  not  be  perjury  by  reason  of  its  immateriality. 

Where  the  testimony  solicited  is  not  false  in  any  nsatter  material  to  the  issue 
presented  by  the  complaint  in  an  action,  the  fact  that  it  may  become 
material  by  a  subsequent  amendment  of  the  complaint,  will  not  support 
an  indictment  and  sustain  a  judgment  of  conviction. 

The  complaint  which  had  been  served  in  an  action  for  divorce  alleged  one 
single  and  specific  act  of  adulter}';  defendant  herein  was  indicted  and 
convicted  of  attempted  subornation  of  perjury  in  that  she  attempted  to 
induce  a  person  to  testify  to  another  specific  act  of  adultery  which 
was  not  alleged  in  such  compbdnt.  Held,  that  the  cvi  lence  was  not 
false  in  any  matter  material  to  the  issue  under  the  pleadings  as  they 
stood  at  the  time  of  defendant's  alleged  offense,  and  since  there  was 
neither  perjury  nor  subornation  thereof,  there  could  be  no  such  attempt 
to  commit  the  crime  of  subornation  of  perjury  as  to  fall  within  the 
statute  relating  to  attempts  at  commission  of  crimes. 

People  V.  Teal,  133  App.  Div.  35,  reversed. 

(Argued  October  21,  1909;  decided  November  23,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  tlie 
Supreme  Court  in  the  first  judicial  department,  entered 
June  18,  1909,  which  affirmed  a  judgment  of  the  Court  of 
General  Sessions  of  the  Peace  in  the  countv  of  New  York 
rendered  upon  a  verdict  convicthig  the  defendant  of  the 
crime  of  attempted  subornation  of  ])erjury. 

The  indictment  under  which  the  defendant  lias  been  tried 
and  convicted  charges  her  with  the  crime  of  attempted  subor- 
nation of  perjury  which  is  alleged  to  have  been  committed  in  an 
effort  to  obtain  false  testimony  to  be  used  in  an  action  for  abso- 
lute divorce  brought  by  one  Helen  K.  Gould  against  her  hus- 
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band,  Frank  J.  (lould.  The  indictment  specifies  that  on  the 
20th  da\''  of  July,  190S,  while  the  divorce  action  was  pending 
in  the  city  of  New  York,  and  before  it  was  brought  to  trial, 
the  defendant  lierein,  together  with  two  other  persons  named, 
"  U!ilawfn]ly,  corruptly,  wickedly  and  maliciously  did  feloni- 
ously and  willfully  solicit  and  instigate  and  attempt  and 
endeavor  to  suborn,  procure  and  iuduce  one  Mabel  Mac- 
Canslan  to  go  and  appear  upon  the  liearing  which  should 
thereafter  be  had  before  such  referee  as  should  thereafter  be 
appointed  to  take  proof  of  the  facts  charged  in  tbe  com- 
plaint," as  a  witness  for  the  plaintiff  in  the  divorce  action  and 
to  falsely  testify  to  certain  matters  which  were  material  and 
relevant  to  the  issues  therein,  to  wit,  that  at  some  time  in  the 
month  of  March,  190S,  she  liad  "seen  the  said  Frank  J. 
Gould,  when  only  partly  dressed  come  out  of  the  bedroom  of 
a  woman  known  as  Bessie  Van  Doren,  or  Bessie  De  Voe,  in  a 
certain  apartntent,  in  an  apartment  house  called  the  Glen- 
more"  in  the  city  of  New  York.  This  specification  of  the 
indictment  is  followed  by  a  formal  negation  of  the  truth  of 
tbe  testimony  thus  sought  to  have  been  procured  by  the 
defendant  from  the  said  Mabel  MacCauslan. 

The  complaint  in  the  divorce  action  of  Gould  v.  Gould 
was  served  on  June  24:th,  1908,  and  the  only  act  of  adultery 
charged  against  the  defendant  therein  is  alleged  to  have  been 
committed  on  July  25th,  1905,  in  a  house  of  prostitution  in 
the  town  of  North  Sydney,  Cape  Breton,  Dominion  of  Canada, 
with  a  woman  whose  name  is  alleged  to  have  been  unknown 
to  the  plaintiff.  On  July  20th,  1908,  when  the  acts  charged 
in  the  indictment  were  connnitted,  the  defendant's  answer  in 
the  divorce  action  had  not  been  served. 

Upon  the  trial  of  the  charge  presented  in  the  indictment, 
the  prosecution  produced  evidence  which,  to  say  the  least, 
tended  to  support  the  verdict  of  the  jury  convicting  the 
defendant.  The  defendant  introduced  no  evidence.  The 
judgment  of  conviction  entered  U])on  the  verdict  has  l)cen 
unanimously  affirmed  by  the  Appellate  Division  and  tbe 
defendant  now  appeals  to  this  court. 
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Henry  W,  Unger^  Maurice  B,  Blumentlial  and  Daniel 
TF.  Blumentlial  for  appellant.  There  was  no  proof  iipoii 
the  trial  of  the  existence  and  pendency  of  an  issue  in  the 
Gould  action.  This  was  a  fatal  defect  of  proof.  (2  Bishop's 
Crim.  Proc.  §§  913,  921 ;  1  Bishop's  New  Crim.  Law,  §  489 ; 
TJ.  S.  V.  Iloicardy  3  Sumner,  12.)  The  matter  alleged  to 
have  been  attempted  to  be  suborned"  by  the  defendant  was 
not  in  any  legal  sense  material  to  or,  to  quote  part  of  the  lan- 
guage of  the  indictment,  "in  support  of  tiie  material  facts 
charged  in  the  complaint  of  the  said  Helen  K.  Gould." 
{Stevens  v.  Stevens,  54  Hun,  490 ;  Davis  v.  Davis,  4  Misc. 
Rep.  454 ;  Budd  v.  Budd,  55  App.  Div.  113 ;  Beadleston  v. 
Beadhston,  20  N.  Y.  S.  K.  21 ;  Gerrnond  v.  Gerinond,  6  Johns. 
Ch.  347;  1  Bishop's  Or.  Law,  §  208;  People  v.  Morse,  3 
N.  Y.  Cr.  Eep.  104 ;  Reghia  v.  Pliillpotts,  5  Cox  C.  C.  363 ; 
Chamberlain  v.  People,  23  N.  Y.  88 ;  Wood  v.  People,  59 
N.  Y.  123.)  In  the  conceded  status  of  the  action  of  Gould 
V.  Gould  on  July  20,  1908,  no  false  swearing  before  a  ref- 
eree could  constitute  perjury.  {Lainibert  v.  People,  76  N.  Y. 
220 ;  People  v.  Gillette,  126  App.  Div.  665.)  If  the  false 
swearing  which  it  is  claimed  the  defendant  sought  to  suborn 
did  not  and  could  not  constitute  perjury  at  the  time  of  its 
attempted  suborning,  then  there  could  be  no  conviction  of  an 
attempt  at  subornation  of  perjury.  {People  v.  Jaffe,  185 
N.  Y.  497 ;  People  v.  McLaughlin,  150  N.  Y.  365.) 

William  Travers  Jerome,  District  Attorney  {Robert  C. 
Taylor  oi  counsel),  for  respondent.  The  defendant  was  to  be 
judged,  not  by  the  result,  but  by  the  "  condition  of  her  nii^id 
and  her  conduct  in  the  attempted  consummation  of  her 
design."  {People  v.  Moran,  123  N.  Y.  254;  People  v.  Sul- 
livan, 173  N.  Y.  122;  People  v.  Conrad,  102  App.  Div. 
566 ;  affd.,  182  N.  Y.  529.)  The  testimony  sought  to  be 
suborned  was  material.  {People  v.  Martin,  77  App.  Div. 
405  ;  175  N.  Y.  315 ;  Chamberlain  v.  Peoj>le,  23  N.  Y.  88 ; 
Regina  v.  Phillpotts,  5  Cox  C.  C.  363  ;  Wood  v.  People,  59 
N.  Y.  117;  People  v.  McKinney,  3  Park.  Cr.  Rep.  510; 
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Ilutchins  V.  Bloody  25  WcikI.  413;  Croolcshanh  v.  Gray,  20 
JohnB.  344;  Comm,\.  Pollard,  12  Mete.  225;  Comm,  v: 
Grant,  116  Mass.  17;  Rex  v.  Griepe,  12  Mod.  142;  Reg. 
V.  Sehlesinger,  2  Cox  C.  C.  200 ;  lieg,  v.  Coartneij,  7  Cox  C. 
C.  Ill  ;  Iiegi*\,  Naylor,  11  Cox  C.  C.  13 ;  People  v.  Court- 
ney, 94  N.  Y.  490.)  A  section  providing  for  pnnisliment  of 
subornation  of  jx^rjury  must  receive  a  liberal  construction  in 
order  to  promote  justice.  (Penal  Code,  §  11;  People  v. 
Martin,  175  N.  Y.  319  ;  People  v.  Aheel,  182  N.  Y.  415; 
Ingraham  v.  U.  S.,  155  U.  S.  434 ;  Goode  v.  Z7.  S.,  159  U.  8. 
663 ;  People  v.  Jackson,  191  N.  Y.  293.) 

Werner,  J.  This  appeal  presents  a  question  which  is  both 
interesting  and  important.  Can  a  person  be  convicted  of 
attempted  sulx)rnation  of  perjury,  upon  evidence  whicli 
would  not  support  a  conviction  upon  the  charge  of  perjury, 
if  the  attempt  had  been  successful  ?  As  applied  to  the  con- 
crete facts  of  record  the  Question  is  whether  the  defendant 
was  properly  convicted  of  an  attempt  at  subornation  of  per- 
jury even  though  the  person  sought  to  be  suborned  could  not 
have  been  convicted  of  perjury,  if  the  false  testimony 
attempted  to  have  been  procured  Jiad  been  actually  given 
under  oath.  As  appears  from  the  foregoing  statement  of 
facts,  the  defendant  was  charged  with  having  attempted  to 
procure  false  testimony  from  one  MacCauslan,  in  an  action 
for  a  divorce  brought  by  one  Helen  K.  Gould  against  Frank 
J.  Gould.  At  the  time  when  this  attempt  was  made  the 
complaint  had  been  served,  and  the  only  issuable  charge  it 
contained  was  that  the  said  Frank  J.  Gould  had  been  guilty 
of  an  act  of  adultery  committed  with  a  woman  unknown  to 
the  plaintiff,  in  a  house  of  prostitution  in  the  town  of  North 
Sydney,  Cape  Breton,  Dominion  of  Canada,  on  the  25th  day 
of  July,  1905.  That  was  the  precise  and  definite  issue  ten- 
dered by  the  complaint.  What  was  the  false  testimony 
which  tlie  defendant  herein  is  charged  with  attempting  to 
procure?  That  in  the  month  of  March,  1908,  Mabel  Mac- 
Causlan saw  Frank  J.  Gould,  the  defendant  clmrged  with 
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tlie  above-nientioned  specific  act  of  adultery,  come  out  of  a 
Ijedrooin  in  tlie  apartment  of  one  Bessie  Yan  Doren  (alias 
De  Voe)  in  the  city  of  New  York,  under  circumstances  which 
miglit  tend  to  support  a  charge  of  adultery  between  the  man 
Gould  and  tlie  woman  Yan  Doren  at  that  time  and  place. 
Thus  we  see  that  the  traversable  issue  of  record  was  whether 
Gould  had  committed  adultery  in  a  Canadian  brothel  in  1905, 
and  that  the  false  testimony  solicited  from  MacCauslan  was 
designed  to  show  a  separate  and  distinct  act  of  adultery  not 
referred  to  in  the  complaint,  committed  by  Gould  in  the  city 
of  New  York  in  the  year  1908.  Tlie  bare  statement  of  these 
facts,  unrelated  both  in  pleading  and  in  circumstance,  is 
sufficient  to  draw  attention  sharply  to  the  utter  irrelevancy, 
incompetency  and  immateriality  of  the  false  testimony 
solicited,  to  the  issue  tendered  by  the  complaint  in  Gould  v. 
Gould,  {Steveyis  v.  Steveiis^  54  Ilun,  490 ;  Germond  v. 
Germondy  6  Johns.  Ch.  347  ;  Reg.  v.  Southiooody  1  Fost.  & 
Fin.  356.) 

From  time  immemorial  the  common  law  has  made  the 
materiality  of  false  testimony  an  essential  ingredient  of  the 
crime  of  perjury.  From  their  earliest  beginnings  our  stat- 
utes have  always  embodied  that  rule.  Our  penal  laws,  but 
recently  recodified,  have  continued  it.  That,  in  short,  is  the 
unquestioned  law  of  this  state.  (Penal  Code,  sec.  96 ;  Penal 
Law,  sec.  1620.)  The  language  of  the  statute  is  that  a  person 
who  willfully  and  knowingly  testifies  falsely,  in  any  tnaterial 
viatter,  is  guilty  of  perjury. 

What,  then,  is  subornation  of  perjury  ?  The  answer  is 
that  a  person  who  willfully  procures  or  induces  another  to 
commit  perjury  is  guilty  of  subornation  of  perjury.  (Penal 
Code,  sec.  105;  Penal  Law,  sec.  1632.)  This  plain  language 
of  the  statute  needs  no  elucidation.  Subornation  of  perjury 
can  only  be  predicated  upon  perjury  committed.  If  the 
person  alleged  to  have  been  suborned  has  not  committed 
perjury,  the  alleged  suborner  cannot  be  held  guilt}'^  of  subor- 
nation of  perjury.  (Wharton  Cr.  Law,  vol.  2  [10th  ed.],  sec. 
1330;  Com,  v.  Smith,  11  Allen,  243.) 
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What  is  attempted  subornation  of  perjury  ?  Turning  again 
to  tlie  statutes  we  read  that  "  an  act,  done  with  intent  to  com- 
mit a  crime,  and  tending  but  faiUng  to  effect  its  commissiori,  is 
an  attempt  to  commit  that  crime."  (Penal  Code,  sec.  34;  Penal 
Law,  sec.  2.)  "  That "  crime,  in  the  case  at  bar,  is  subornation 
of  perjury,  and  could  only  have  been  committed  if  the  false 
testimony,  if  given,  had  constituted  perjury.  It  seems  to 
follow,  therefore,  that  if  there  could  have  been  no  subornation 
of  perjury,  there  was  in  fact  no  attempted  subornation  of 
perjury  within  the  meaning  of  the  statute,  ^f  the  person 
actually  giving  false  testimony  is  not  guilty  of  perjury,  the 
person  through  whose  procuration  the  testimony  is  given 
cannot  be  guilty  of  subornation  of  perjury  and,  by  the  same 
rule,  an  unsuccessful  attempt  to  do  that  which  is  not  a  crime 
when  eflEe3tuated,  cannot  be  held  to  be  an  attempt  to 
commit  the  crime  specified. 

If  this  reasoning  is  sound,  it  is  clear  that  the  question  before 
us  resolves  itself  into  the  inquiry  whether  the  actual  giving  of 
the  false  testimony  set  forth  in  the  indictment  would  have 
constituted  the  crime  of  perjuryT]  We  have  already  said  that 
the  false  testimony  which  the  defendant  attempted  to  procure 
was  irrelevant,  incouipetent  and  immaterial  to  the  only  issue 
presented  by  the  complaint  in  GoaUl  v.  Gould.  We  may 
pass  without  discussion  the  elements  of  irrelevancy  and  incom- 
petency. These  could  have  been  waived.  They  are,  more- 
over, not  essential  to  the  commission  of  perjury  as  defined  in 
the  statute.  It  is  different,  however,  as  to  materiality.  If 
false  testimonvis  not  material  it  cannot  support  an  indictment 
for  perjury.  [The  testimony  upon  which  such  a  charge  is 
predicated  must  be  false  "in  any  material  matter."  The  tes- 
timony solicited  of  MacCauslan  was  not  false  in  any  matter 
material  to  the  issue  in  Gould  v.  Gould^  and  we  do  not  see 
how  the  conviction  in  the  case  at  bar  can  be  sustained  unless 
we  adopt  the  suggestion  that  if  the  false  testimony,  although 
not  material  when  solicited,  might  have  become  so  by  a  sub- 
sequent amendment  of  the  complaint,  then  the  facts  proved 
upon  the  trial  support  the  charge  laid  in  the  indictment  and 
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sustain  the  judgment  of  conviction.  We  cannot  entertain  this 
view.  If  the  charge  of  perjury  could  not  liave  been  sustained 
in  case  the  false  testimony  had  actually  been  given  under  the 
complaint  as  it  then  stood,  no  subsequent  change  in  the  plead- 
ing or  issue  could  relate  back  to  the  time  when  the  act  was 
committed.  It  would  be  highly  dangerous  to  make  the  charge 
of  perjury  dependent  upon  issues  or  events  arising  after  testi- 
mony has  been  given.  If  that  were  the  rule  it  would  be 
unsafe  to  testify  with  the  utmost  truthfulness  upon  any  issue 
which  might,  by  any  possibility,  be  changed  by  subsequent 
events.  No  such  shifting  rule  ought  ever  to  be  engrafted 
upon  a  system  of  jurisprudence  in  which  the  protection  of 
individual  rights  is  a  cardinal  principler^ 

It  is  suggested  that  this  is  a  narrow  and  technical  view  of 
the  question  which  will  permit  to  go  unpunished  many  who 
are  as  morally  culpable  as  though  the  false  testimony  given  or 
solicited  by  them  were  actually  material  to  an  issue  in  exist- 
ence when  the  false  testimony  is  given  or  solicited.  There 
are  several  answers  to  this  intimation.  We  read  the  statute 
as  we  find  it.  If  it  is  ever  deemed  wise  to  take  out  of  the 
statute  defining  perjury  the  element  of  materiality  in  the 
false  testimony  given,  suborned  or  solicited  that  should  be 
done  by  legislative  enactment  and  not  by  judicial  construc- 
tion. AVe  admit  that  the  rule  of  strict  construction  applica- 
.  bie  to  penal  statutes  is  modified  by  the  legislative  declaration 
that  the  Penal  Code  (now  Penal  Law)  shall  be  "  construed 
according  to  the  fair  import  of  their  terms  to  promote  justice 
and  effect  the  objects  of  the  law,"  but  we  do  not  think  that 
this  means  that  an  essential  part  of  a  statute  may  be  ignored 
for  the  purpose  of  promoting  justice  in  a  particular  case. 

Beyond  all  this,  however,  the  legislature  seems  to  have  pro- 
vided for  just  such  cases  as  the  one  at  bar,  in  which  it  maybe 
impossible  to  i)rove  the  commission  of  the  crimes  of  perjury 
and  subornation  of  perjury  as  defined  in  the  statutes,  but  which 
yet  disclose  acts  that  should  be  punishable  because  they  are 
prejudicial  to  the  orderly  and  righteous  administration  of 
justice.     The  former  Revised  Statutes  under  the  general  title 
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relating  to  perjury  and  subornation  of  perjury  provided: 
"  Every  person  wlio  shall,  by  the  offer  of  any  valuable  con- 
sideration, attempt  unlawfully  and  corruptly  to  procure  any 
other  to  commit  willful  and  corrupt  perjury,  as  a  witness,  in 
any  cause,  *  *  *  shall,  upon  conviction,  be  punished  by 
imprisonment  in  a  state  prison  not  exceeding  five  years." 
(2  K.  S.  p.  682,  sec.  8.)  When  the  Penal  Code  was  enacted 
this  section,  much  broadened  in  scope  and  effect,  was  taken 
out  of  the  chapter  relating  to  perjury  and  subornation  of 
perjury  and  placed  under  the  new  title  "  Falsifying  Evidence." 
Under  the  latter  title  the  section  as  redrawn  reads :  "  A  person 
who  gives  or  offers  or  promises  to  give,  to  any  witness  or 
person  about  to  be  called  as  witness,  any  bribe,  upon  any 
understanding  or  agreement  that  the  testimony  of  such  wit- 
ness shall  be  thereby  influenced,  or  who  attempts  hyanyoth-er 
ineans  fraudulently  to  i?idiiee  any  tait?iess  to  give  false  testi- 
mony or  to  witiihold  true  testimony,  is  guilty  of  a  felony." 
(Penal  Code,  sec.  113;  Penal  Law,  sec.  2440.)  It  will  be 
observed  that  the  provision  relating  to  the  giving,  offer  or 
promise  of  a  bribe  to  influence  a  witness,  is  supplemer.ted  by 
the  declaration  that  any  attempt  "  hy  any  other  uneans  fraudu- 
lently  to  induce  any  witness  to  give  false  testimony  or  to 
withhold  true  testimony ^^  shall  constitute  a  felony. 

If  this  amplification  of  the  statute  has  any  significance 
whatever,  it  must'  mean  that  any  fraudulent  attempt  by  a 
person  to  induce  another  to  testify  falsely  is  punishable  as 
felonious,  even  though  it  does  not  fall  within  the  purview  of 
the  statutes  relating  to  perjury  in  which  the  test  of  the 
materiality  of  the  false  testimony  is  still  retained.  That  this 
seems  to  have  been  the  legislative  purpose  behind  this 
enlarged  or  supplemental  statute  is  further  evidenced  by  the 
fact  that  the  section*  was  placed,  not  under  the  general  title 
"  Perjury  and  Subornation  of  Perjury,"  but  under  a  special 
classification  entitled  "  Falsifying  Evidence."  If  this  is  the 
fair  import  of  the  phrase  and  collocation  of  the  amended  stat- 
ute, it  will  readily  be  perceived  that  the  danger  which  is  said 
to  lurk  in  too  literal  a  construction  of  the  statutes  relating  to 
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perjuries  is  much  more  apparent  than  real.  All  that  seeuis 
to  be  necessary  to  the  -prosecution  of  persons  guilty  under 
either  of  these  branches  of  our  criminal  law,  is  to  frame 
indictments  under  the  proper  statutes  and  make  proofs 
accordingly. 

Thus  far  we  have  proceeded  upon  the  assumption  that  the 
statutes  are  clear  and  unequivocal.  We  are  referred  to  cer- 
tain decisions,  however,  which  are  said  to  indicate,  if  they  do  l 
not  explicitly  hold,  that  the  test  of  materiality  is  to  be  applied 
to  the  subject  of  an  action  and  relates  to  the  issue  at  any 
stage  of  a  case,  rather  than  to  an  issue  as  framed  when  the  I 
testimony  is  given.  Lest  silence  as  to  these  cases  should  be 
misconstrued  into  acquiescence  as  to  their  elBFect,  we  shall 
briefly  review  them.  It  is  said  that  the  question  has  been 
settled  ever  since  Lord  Coke's  definition  of  perjury  as 
"a  crime  committed  when  a  lawful  oath  is  ministered  by  any 
one  that  hath  authority,  to  any  person,  in  any  judicial  pro- 
ceeding, who  sweareth  absolutely  and  falsely  in  a  matter 
material  to  the  issue,  or  cause  in  question,  by  their  own 
act,  or  by  the  subornation  of  others."  (3rd  Inst.  165,) 
We  see  nothing  in  this  definition  that  conflicts  with  our 
own  views  as  to  the  effect  of  statutes  relating  to  perjury. 
When  "issue"  and  "cause"  are  synonymous,  as  in  the  case 
at  bar,  it  matters  not  which  expression  is  emplo^^ed  ;  and  it 
may  well  be  that  in  other  cases  where  these  terms  are  not  con- 
vertible, there  may  be  materiality  of  testinjony  as  to  the  gen- 
eral cause,  although  it  may  not  exist  as  to  one  or  more  of  the 
issues  involved.  It  is  but  a  play  upon  words  to  say  that  in 
an  action  for  a  divorce  based  upon  a  single  specific  act  of 
adultery  there  can  be  any  distinction  between  "  cause "  and 
"  issue."  It  is  true  that  the  cause  of  action  is  adultery,  but  it 
is  the  adultery  alleged,  and  that  is  the  issue.  Proof  of  any 
other  act  of  adultery  than  that  which  is  specifically  alleged  is 
no  more  material  than  proof  of  a  larceny  or  any  other  kind  of 
tort.  The  case  of  /ie(/,  v.  PhUlpotts  (2  Den.  Cr.  Cas.  302)  is 
also  cited;  but  what  was  that  case?  The  defendant  therein 
had  testified  that  a  certain  paper  was  a  true  copy  of  a  will. 
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and  tliat  lie  had  examined  one  of  the  record  books  to  ascertain 
whether  it  was  a  correct  transcript.  The  court  was  ready  to 
receive  the  paper,  but  it  was  withdrawn.  The  defendant  had 
not  examined  the  record  and  had  testified  falsely  in  that 
regard.  The  paper  was  not  competent,  althougli  the  defend- 
ant's testimony  respecting  it  was  material  to  tlie  litigation. 
Upon  the  subsequent  prosecution  for  perjury  tlie  court  held 
that  the  defendant  conld  be  convicted,  and  that  "  the  question 
whether  perjury  had  been  committed  must  depend  upon  the 
state  of  things  when  tlie  witness  left  the  box  "  and  not  upon 
what  happened  thereafter.  In  Jieg.  y,  Gihhons  (9  .Cox  Cr. 
L.  Cas.  105)  a  similar  situation  arose.  The  person  accused  of 
perjury  had  sworn  in  another  litigation  to  the  credit  of  a  wit- 
ness. The  testimony,  although  not  relevant,  was  held  mate- 
rial, and  upon  that  ground  was  held  to  support  a  charge  of 
perjury.  Our  own  state  affords  an  excellent  example  of  the 
rule  laid  down  in  the  two  English  cases  just  referred  to.  In 
Chamberlain  v.  People  (23  N.  Y.  85)  the  plaintiff  in  error 
was  convicted  of  perjury.  The  charge  was  predicated  upon 
false  testimony  given  by  him  in  an  action  for  a  divorce  against 
his  wife  upon  the  ground  of  her  alleged  adultery.  She  had 
borne  a  child,  and  he  testified  that  he  never  had  sexual  inter- 
course with  her.  The  fact  testified  to  by  the  husband  was 
most  material  to  the  issue,  but  the  husband  w^as  not  a  compe- 
tent witness  to  the  fact.  This  court  decided  that  the  criaiinal 
prosecution  depended  upon  the  materiality  of  the  evidence  in 
the  action  for  divorce,  and  not  upon  the  competency  of  the 
witness.  The  rule  enunciated  in  that  case  is  now  embodied 
in  our  penal  laws  in  tlie  following  language  :  "  It  is  no  defense 
to  a  prosecution  for  perjury  that  the  defendant  was  not 
competent  to  give  the  testimony."  (Penal  Code,  sec.  98  ; 
Penal  Law,  sec.  1623.)  When  the  distinction  between  com- 
petency and  materiality,  thus  clearly  made  both  in  decisions 
and  statutes,  is  given  its  proper  effect,  there  can  remain 
no  doubt  that  when  testimony  is  material,  although  con- 
cededly  incompetent,  perjury  may  be  assigned  upon  it;  and 
the  converse  of  the  proposition  must  logically  follow.     A 
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witness  may  be  competent,  and  liis  testimony  may  be  rele- 
vant, but  if  it  is  not  material  to  the  issue,  it  cannot  be  the 
basis  for  a  charge  of  perjury.  Our  attention  is  called  to 
the  cases  of  People  v.  Morati  (123  N.  Y.  254)  and  People  v. 
Gardner  (IH  N.  Y.  119).  It  is  said  that  they  are  authori- 
ties for  the  doctrine  that  the  question  whether  a  pei'son  has 
made  an  attempt  to  commit  a  crime  depends  upon  the  mind 
and  intent  of  the  actor  and  not  upon  the  result  of  the  act. 
That  is  quite  true  as  regards  the  crimes  of  larceny  and  extor- 
tion, which  were  the  subjects  of  discussion  in  those  cases,  and 
it  may  be- true  in  many  other  instances  where  the  law  looks 
only  to  the  intent  without  reference  to  result.  But  a  differ- 
ent rule  has  been  established  as  to  the  crime  of  perjury.  The 
statutes  declare  that  materiality  of  the  false  testimony  is  of 
the  essence  of  the  crime.  Without  it  the  crime  cannot  be 
committed  no  matter  what  the  intent  may  be.  The  same 
rule  applies  to  subornation,  and  where  there  is  neitlier  per- 
jury nor  subornation  thereof,  there  can  be  no  such  attempt 
to  commit  either  of  these  crimes  as  to  fall  within  the  statutes 
relating  to  attempts  at  commission  of  crimes. 

It  may  be  said  in  closing  tliat  although  the  unanimous 
afBrmance  at  the  Appellate  Division  of  the  judgment  of  convic- 
tion herein  precludes  an  examination  in  this  court  of  the  facts 
of  record,  the  question  which  we  have  discussed  is  eflFectually 
raised  by  appropriate  exceptions  to  rulings  in  the  trial  court 
upon  the  admission  of  evidence. 

The  judgment  of  conviction  herein  should  be  reversed  and 
a  new  trial  ordered. 

Haight,  J.  (dissenting).  The  defendant,  Margaret  Teal, 
with  two  other  persons,  were  jointly  indicted  for  the  crime 
of  an  attempt  to  commit  the  crime  of  subornation  of  i>erjury, 
on  the  20th  day  of  July,  1908,  at  the  borough  of  Manhattan, 
city  and  county  of  New  York.  At  that  time  there  was  pend- 
ing in  the  Supreme  Court,  in  that  county,  an  action  brought 
by  Helen  K.  Gould,  as  plaintiff,  against  her  husband,  Frank 
J.  Gould,  in  which  she  sought  to  procure  a  judgment  dissolv- 
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ing  the  marriage  contract  and  divorcing  the  parties.  The 
indictment  cliarges  that  afterwards  and  before  tlie  trial  of 
the  action,  the  defendant  and  those  indicted  with  her,  "  unlaw- 
fully, corruptly,  wickedly  and  maliciously  did  feloniously  and 
wilfully  solicit,  procure  and  induce  one  Mabel  MacCauslan  to 
go  and  appear  upon  the  hearing  which  should  thereafter  be 
had  before  such  referee  as  should  thereafter  be  appointed  to 
take  proof  of  the  facts  charged  in  the  complaint  in  the  said 
action  as  a  witness  for  and  on  behalf  of  the  said  Helen  K. 
Gould,  the  plaintiff  in  the  said  action,  as  aforesaid,  and  upon 
the  said  hearing  to  commit  perjury  and  falsely  to  swear  and 
give  in  evidence,  before  such  referee,  certain  matters  material 
and  relevant  to  said  action  and  to  the  issues  therein  and  in 
support  of  the  material  facts  charged  in  the  complaint  of  the 
said  Helen  K.  Gould  in  the  said  action  in  substance  and  to 
the  ejffect  following ;  that  is  to  say,  that  she,  the  said  Mabel 
MacCauslan,  had  at  some  time  in  the  month  of  March,  1908, 
seen  the  said  Frank  J.  Gould,  when  only  parti}'  dressed,  come 
ont  of  the  bedroom  of  a  woman  known  as  Bessie  Van  Doren, 
or  Bessie  De  Voe,  in  a  certain  apartment,  in  an  apartment 
house  called  the  Glenmore."  The  indictment  further  charges 
that  Mabel  MacCauslfin  had  never  seen  Frank  J.  Gould 
come  from  the  bedroom  of  the  woman  named,  in  that 
apartment  house  or  elsewhere,  of  which  the  defendant  well 
knew. 

Upon  the  trial  of  the  defendant,  upon  the  indictment  afore- 
said, the  jury  rendered  a  verdict  of  guilty,  and  our  examina- 
tion of  the  evidence  given  on  behalf  of  the  People  has  led  us  to 
conclude  that  it  amply  sustains  the  verdict.  It,  however, 
appeared  that  at  the  time  of  the  attempted  suborning  of 
Mabel  MacCauslan,  the  complaint  in  the  divorce  action  had 
been  recently  served,  and  the  period  within  which  plaintiff 
had  the  right  to  serve  an  amended  complaint  had  not  yet 
expired,  and  that  the  answer  of  the  defendant  to  such  com- 
plaint was  not  served  until  seven  days  thereafter.  It  further 
appeared  that  the  complaint,  as  it  then  stood,  alleged  that  the 
defendant  on  tlie  25th  day  of  July,  1&05,  while  cruising  on 
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the  yacht  Ilelenita^  entered  the  liarbor  at  North  Sydney, 
Cape  Breton,  Dominion  of  Canada,  and  there  committed 
adultery  with  a  woman,  whose  name  was  to  the  plaintiff 
unknown,  and  that  no  other  misconduct  of  the  defendant  was 
therein  charged. 

The  appellant  now  insists  that  the  attempted  subornation  of 
perjury  of  which  she  had  been  convicted  was  not  committed, 
for  the  reason  that  the  false  testimony  solicited  by  her,  to  be 
given  by  Mabel  MacCauslan,  was  not  material  upon  the  alle- 
gation alleged  in  the  complaint.  That  in  order  to  make  the 
false  testimony  material  a  complaint  must  allege  misconduct 
on  the  part  of  the  defendant  at  the  time  and  place  and  with 
the  person  charged  in  the  complaint.  The  question  thus  pre- 
sented is  not  only  interesting  but  of  great  public  importance. 
For  if  the  contention  of  the  appellant  is  sound,  it  discloses  a 
very  serious  defect  in  our  criminal  statutes.  Persons  desir- 
ing a  dissolution  of  their  marriage  contracts  may  themselves, 
or  through  private  detectives  or  other  persons,  manufacture 
evidence  and  procure  others  to  falsely  swear  to  transactions 
that  never  took  place  without  fear  of  punishment,  if  such 
suborning  is  done  before  an  issue  joined  in  an  action  brought. 
A  person  committed  under  a  charge  of  murder  may  through 
his  agents  suborn  witnesses  with  impunity  to  falsely  testify  to 
an  alibi,  or  other  matters  constituting  a  defense,  if  it  is  only 
done  before  indictment  is  found,  for  until  then  it  would  not 
be  material  to  any  pending  issue  in  the  criminal  action.  And 
this  may  be  done  with  reference  to  every  charge  throughout 
the  entire  catalogue  of  crimes,  without  the  power  to  prosecute 
the  suborning  person  for  any  crime  whatever. 

The  Penal  Code,  which  was  in  force  at  the  time  of  the 
transaction  charged  in  the  indictment,  provides,  in  substance, 
that  a  person  who  swears  or  affirms,  in  an  action,  or  special 
proceeding,  or  upon  any  hearing  or  inquiry,  or  on  any  occa- 
sion in  which  an  oath  is  required  by  law,  or  is  necessary  for 
the  prosecution  or  defense  of  a  private  right,  or  for  the  ends 
of  public  justice,  or  may  lawfully  be  administered,  willfully 
and  knowingly  testifies  falsely,   in  any  material   matter,  is 
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guilty  of  perjury.  (Section  96.)  "  A  person,  who  willfully 
procures  or  induces  another  to  commit  perjury,  is  guilty  of 
subornation  of  perjury."  (Section  105.)  "  An  act,  done  with 
intent  to  commit  a  crime,  and  tending  but  failing  to  effect  its 
commission,  is  an  attempt  to  commit  that  crime."  (Section 
34.)  It  will  thus  be  seen  that  in  order  to  constitute  perjury 
the  false  testimony  must  Le  material.  This  is  the  provision 
of  tlie  Code  and  it  was  one  of  the  requirements  of  the  law. 
Was,  therefore,  the  false  testimony  which  Mabel  MacCausIan 
was  solicited  to  give  material  within  the  requirements  of  the 
provision  of  the  Code  referred  to  ?  In  construing  these  pro- 
visions it  is  provided  that  "  Tlie  rule  that  a  penal  statute  is 
to  be  strictly  construed  does  not  apply  to  this  Code  or  any  of 
the  provisions  thereof,  but  all  such  provisions  must  be  con- 
strued according  to  the  fair  import  of  their  terms,  to  promote 
justice  and  effect  the  objects  of  tlie  law."     (Section  11.) 

As  we  have  seen,  the  action  that  was  brought  by  Mrs. 
Gould  against  her  husband  was  to  obtain  a  divorce  upon  the 
statutory  grounds.  At  the  time  of  the  transaction  in  question 
the  complaint  had  been  served,  but  the  time  had  not  expired 
in  which  she  had  the  right  to  serve  an  amended  complaint.  No 
issue  had  then  been  joined  by  the  service  of  an  answer.  The 
only  misconduct  charged  against  the  defendant,  as  the  com- 
plaint then  stood,  was  alleged  to  have  occurred  at  North 
Sydney.  If,  therefore,  tlie  materiality  of  the  false  testimony 
which  the  defendant  sought  to  have  given  pertained  only  to 
issues  actually  framed  by  the  pleading,  then  effect  must  be 
given  to  appellant's  contention.  But  to  my  mind  the  mate- 
riality is  not  so  limited.  Lord  Coke,  in  3rd  Inst.  165,  defines 
perjury  as  follows  :  "  It  is  a  crime  committed  when  a  lawful 
oath  is  ministered  by  any  one  that  hath  authority,  to  any  per- 
son, in  any  judicial  proceeding,  who  sweareth  absolutely  and 
falsely  in  a  matter  material  to  the  issue,  or  cause  in  question, 
by  their  own  act,  or  by  the  subornation  of  others."  What 
was  the  cause  in  question  ?  Mrs.  Gould  sought  a  divorce. 
She  was  entitled  to  it  if  she  could  produce  evidence  which 
would  establish  the  statutory  offense.     The  evidence  which 
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tlie  defendant  nndertook  to  have  the  MacC&uslan  girl  fasely 
deliver  would,  if  true,  have  shown  the  statutory  oflEense  and 
thus  establish  the  "  cause  in  action."  It  must  be  borne  in 
mind  that  the  provisions  of  the  Code  must  be  construed 
according  to  the  fair  import  of  their  terms  to  promote  justice 
and  eflEect  the  objects  of  law.  The  limit  of  the  word 
"  material,"  to  issues  actually  joined  in  pleadings,  is  not  the 
promotion  of  justice  nor  was  it  the  legislative  intent.  No 
such  defect  in  our  criminal  law  was  ever  intended  or  supposed 
to  exist. 

The  appellant  further  contends  that  the  testimony  was  not 
competent  and  could  not  be  received  in  evidence  under  the 
issues  as  they  stood.  Possibly  not.  But  the  right  to  amend 
the  complaint  still  existed,  and  as  soon  as  the  new  evidence, 
or  what  was  claimed  to  be  evidence,  was  discovered,  it  was  a 
simple  matter  to  allege  it  in  an  amended  pleading.  It  was 
competent  evidence  to  be  given  in  an  action  for  a  divorce 
and  was  most  material,  if  the  pleading  had  given  the  proper 
grounds.  In  the  case  of  lieff,  v.  P/nlljjotts  (2  Den.  Cr.  Cas. 
302)  a  paper  had  been  produced  which  the  defendant  had 
falsely  sworn  was  a  copy  of  a  record.  It  was  not  received 
in  evidence,  for  the  reason  that  the  record  was  the  better 
evidence.  In  reviewing  the  conviction  of  PJiillpotts  for 
perjury,  his  counsel  contended,  as  the  appellant's  does  here, 
that  the  question  was  as  to  whether  the  evidence  to  which 
the  defendant  swore  was  material  to  the  issue  then  being 
tried,  and  inasmuch  as  it  was  not  admitted  in  evidence 
it  was  immaterial.  It  was  held  by  Lord  Campbell,  C.  J.,  all 
the  rest  of  the  justices  concurring,  that  the  circumstance  that 
the  evidence  was  inadmissible  did  not  affect  the  question  of 
perjury  as  it  could  not  purge  tlie  false  swearing  ;  that  if  the 
evidence  of  the  prisoner  had  been  received  it  would  have 
been  material  to  the  issue  and,  consequently,  the  false  oath 
of  the  prisoner  aniounted  to  i)erjury. 

In  lieff.  V.  Gibbons  (9  Cox  Cr.  L.  Cas.,  105)  it  was 
held  that,  although  evidence  was  inadmissible  in  point  of  law, 
yet  having  been  admitted  and  being  relevant  to  the  credit  of 
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a  material  witness  in  the  cases,  perjury  could  be  assigned  upon 
it.  CocKBtjRN,  C.  J.,  in  delivering  the  opinion,  refers  to  the 
case  of  Iteg.  v.  Phillpotts  with  appi'oval,  and  says  that 
"although  in  point  of  strictness  the  evidence  was  open  to 
objection,  yet  it  does  not  lie  in  the  mouth  of  the  defendant 
to  say  that  the  question  was  not  one  as  to  which  he  was  not 
bound  to  speak  the  truth." 

In  State  v.  Waddle  (100  Iowa,  57 ;  69  N.  W.  Kep.  279)  the 
statute  provided  that  "  If  any  person  endeavor  to  incite  or 
procure  another  to  commit  perjury,  though  no  perjury  be 
committed,  he  shall  be  punished."  It  was  held  that  the  state 
need  not  show  that  there  was  in  fact  a  case  pending. 

In  the  case  of  Charnherlain  v.  People  (23  N.  Y.  85)  the 
husband,  in  a  case  for  divorce,  was  permitted  to  testify  that 
he  had  no  sexual  intercourse  with  his  wife,  and  yet  she  had 
borne  a  child.  It  was  held  that,  although  in  an  action  between 
husband  and  wife,  under  the  provisions  of  the  Code,  neither 
was  a  competent  witness  against  the  other  to  prove  non- 
intercourse.  Yet,  inasmuch  as  the  evidence  had  been  given, 
the  husband  was  guilty  of  perjury. 

My  attention  has  been  called  to  no  case  in  this  state,  nor  in 
our  sister  states,  in  which  the  precise  question  here  presented 
has  been  determined.  There  are  two  or  three  decisions  in 
other  states  which  hold  that  an  action  must  be  pending  under 
the  phraseology  of  tlie  statute  existing  in  their  respective 
states.  Under  our  statute,  as  wo  have  seen,  a  person  who 
testifies  to  any  material  matter  to  be  true  which  he  knows  to 
be  false  in  an  action  or  a  special  proceeding  or  upon  any  hear- 
ing or  inquiry,  or  on  any  occasion  in  which  an  oath  is  required 
by  law,  or  is  necessary  for  the  prosecution  or  defense  of  a  pri- 
vate right,  or  for  the  ends  of  public  justice,  is  guilty  of  perjury. 
The  suborning  of  a  witness  must  of  necessity  precede  the  actual 
delivering  of  the  false  testimony,  and  the  attempt  to  suborn  must 
precede  the  actual  consummation  of  the  crime  of  suborning. 
There  is  nothing  in  the  provisions  of  our  statutes  that  makes 
the  attempt  to  suborn  a  witness  depend  upon  the  accuracy  of 
the  pleader,  provided  the  testimony  is  material  upon  the 
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results  sought  to  be  obtained  in  the  action.  As  to  that,  I 
have  ah'eady  shown  tliat  the  evidence,  if  true,  would  have 
been  sufticient  to  autliorize  the  granting  of  a  divorce.  It 
was,  therefore,  iii  my  judgment,  material  within  the  meaning 
of  the  Code. 

As  we  have  seen,  the  charge  in  this  case  was  an  attempt 
to  commit  the  crime  of  subornation  of  perjury.  It  is  not 
claimed  that  tlie  crime  of  perjury  was  committed,  nor  even 
that  subornation  of  perjury  was  consummated.  It  was  only 
an  attempt  at  subornation.  It  does  not,  therefore,  matter 
whether  all  of  the  acts  constituting  perjury  or  subornation  of 
perjury  were  present.  The  oflFense  of  attempting  to  commit 
a  crime  of  perjury,  as  defined  by  the  statute,  depends  upon 
the  mind  and  intent  of  the  pei*son  attempting  the  act  and  not 
upon  the  result,  or  the  fact  that  in  that  particular  instance  it 
could  not  be  perpetrated.  So  that  a  person  may  be  convicted 
of  an  attempt  to  commit  a  larceny,  even  though  there  may 
be  no  property  to  steal.  So  also  a  person  may  be  convicted 
of  an  attempt  of  extortion,  even  though  the  pereon  upon 
whom  the  attempt  was  made  was  under  no  duress  or  fear,  but 
instead  was  acting  in  connection  with  the  police  in  order  to 
bring  about  the  extorter's  arrest  and  conviction.  {People  v. 
Mora7i,  123  N.  Y.  254;  People  v.  Gardner,  144  N,  Y.  119.) 
In  the  former  case,  the  defendant  was  passing  around  among 
the  people  gathered  in  a  crowd  and  was  seen  to  thrust  his  hand 
into  a  pocket  of  a  woman  and  withdraw  it  therefrom  empty. 
KuoER,  Ch.  J.,  in  delivering  the  opinion  of  the  court,  said, 
**  We  are  of  the  opinion  that  the  evidence  was  sufficient  to 
authorize  the  jury  to  find  the  accused  guilty  of  the  offense 
charged.  It  was  plainly  inferable  from  it  that  an  intent  to  com- 
mit larceny  from  the  person  existed,  and  that  the  defendant 
did  an  act  tending  to  effect  its  commission,  although  the  effort 
failed.  The  language  of  the  statute  seems  to  us  too  plain  to 
admit  of  doubt,  and  was  intended  to  reach  cases  where  an 
intent  to  commit  acrime  and  an  effort  to  perpetrate  it,  although 
ineffectual,  coexisted.  Whenever  the  animo  furandi  exists, 
followed  by  acts  apparently  affording  a  prospect  of  success 
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and  tending  to  render  the  commission  of  the  crime  effectual, 
the  accused  brings  himself  within  the  letter  and  intent  of  tlie 
statute."  In  the  latter  case,  Earl,  J.,  in  delivering  the  opin- 
ion of  the  court,  refers  to  the  case  of  People  v.  JUoran  with 
approval,  and  says :  "  The  question  whether  an  attempt  to 
commit  a  crime  has  been  made,  is  determinable  solely  by  the 
condition  of  the  actor's  mind  and  his  conduct  in  the  attempted 
consummation  of  his  design.  *  *  *  An  attempt  is  made 
when  an  opportunity  occurs  and  the  intending  perpetrator  has 
done  some  act  tending  to  accomplish  his  purpose,  although  he  is 
baffled  by  an  unexpected  obstacle  or  condition."  Applying 
the  rule  of  these  cases  to  the  one  under  review,  it  is  quite 
apparent  that  the  defendant  intended  to  induce  the  MacCaus- 
lan  girl  to  give  false  testimony  in  the  action  which  Mrs. 
Gould  had  brought  against  her  husband.  The  evil  purpose 
was  apparent.  An  opportunity  occurred  to  her  and  she 
intended  to  accomplish  her  purpose.  True,  she  was  baffled 
by  an  unexpected  condition.  It  turned  out  that  the  transac- 
tion which  she  had  induced  the  girl  to  swear  to  was  not  alleged 
in  the  complaint,  and  consequently  could  not  bo  given  in  evi- 
dence ;  but  the  criminal  intent  existed,  and  all  of  the  elements 
constituting  the  attempt  to  commit  subornation  of  perjury 
were  established  by  the  evidence.  It  would,  therefore,  seem 
to  follow  that  if  a  person  could  be  convicted  of  an  attempt  to 
commit  larceny  when  there  is  no  property  to  steal,  and  if  a 
person  can  also  be  convicted  of  an  attempt  to  commit  extor- 
tion when  there  is  no  duress  or  fear,  a  person  could  commit 
an  attempt  at  subornation  of  perjury  even  though  the  plead- 
ing in  the  action  in  which  the  perjury  was  to  be  committed, 
had  not  set  forth  in  the  allegations  the  precise  act  which  the 
false  testimony  was  designed  to  establish. 

It  is  now  suggested  that  the  defendant  might  have  been 
indicted  under  section  113  of  the  Penal  Code,  entitled  "The 
bribing  of  witnesses."  So,  also,  she  might  have  been  indicted 
under  section  112  of  the  Penal  Code,  entitled  "Inducing 
another  to  commit  perjury."  But  the  fact  that  the  act  charged 
is  a  crime  under  two  or  more  sections  of  the  Code  does  not 
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require  a  reversal  if  the  person  is  properly  convicted  under 
the  section  of  tlie  Code  upon  which  the  indictment  is  founded. 
In  such  cases  tlie  duty  devolves  upon  the  grand  jury  and  the 
district  attorney  of  determining  under  which  of  the  sections 
of  the  Code  applicable  the  indictment  shall  be  found  ;  but  I 
am  unable  to  comprehend  the  difference  between  tlie  pro- 
visions of  section  113  and  that  under  which  the  indictment  in 
this  case  is  found  with  reference  to  the  subject  in  controversy. 
To  my  mind  its  provisions  are  subject  to  the  same  criticism 
that  is  made  by  the  defendant  to  tlie  section  upon  which  she 
has  been  convicted  and  now  asks  for  a  reversal  of  the  judg- 
ment. The  provision  is  as  follows :  "A  person  who  gives  or 
offers  or  promises  to  give,  to  any  witness  or  person  about  to 
be  called  as  a  witness,  any  bribe,  npon  any  understanding 
or  agreement  that  the  testimony  of  such  witness  shall  be  thereby 
influenced,  or  who  attempts  by  any  other  means  fraudulently 
to  induce  any  witness  to  give  false  testimony  or  to  withhold 
true  testimony,  is  guilty  of  a  felony." 

How  can  a  proposed  witness'  testimony  be  influenced  or 
how  can  he  give  false  testimony  or  withhold  true  testimony 
when  the  testimony  proposed  to  be  given  or  withheld  is  not 
admissible  and  cannot  be  received  in  evidence  upon  the  hear- 
ing or  trial  ?  If  it  has  no  materiality  with  reference  to  the 
subject-matter  nnder  investigation  how  can  it  harm  or  preju- 
dice the  rights  of  the  parties  or  of  the  public?  Should  a 
joker  induce  a  witness  to  state  in  his  testimony  that  the  moon 
was  made  of  green  cheese  it  might  produce  some  merriment 
in  the  court  room  and  the  judge  might  commit  the  witness 
for  contempt  for  a  breach  of  decorum;  still  it  would  hardly 
be  claimed  that  the  joker  was  guilty  of  a  felony  nnder  the 
provisions  of  this  section.  False  testimony  has  a  well-under- 
stood meaning.  It  must  be  such  as  tends  to  the  prejudice  of 
the  rights  of  others  or  the  public  and  have  some  materiality 
upon  the  subject-matter  under  investigation,  in  order  to  make 
the  giving  of  it  a  felony. 

Again,  it  will  be  observed  that  the  statute  prohibits  the 
bribing  of  a  "  witness  or  a  person  about  to  be  called  as  a 
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witness."  Similar  provisions  liave  been  enacted  with  refer- 
ence to  the  bribing  of  a  juror.  As  soon  as  a  juror  is  drawn, 
nnder  the  provisions  of  the  statute,  tlie  law  casts  about  the 
individual  jurors  a  shield  preventing  any  person  approaching 
them  for  the  purpose  of  influencing  their  determinations.  So 
also  the  foregoing  section  of  the  Penal  Code  undertakes  to 
protect  a  person  summoned  as  a  witness  from  like  approach 
or  influence,  but  the  complainant  in  this  case  was  not  a  wit- 
ness or  about  to  become  a  witness.  She  had  not  been  sum- 
moned or  subpcenaed.  She  was  not  known  to  either  of  the 
parties  to  the  action,  neither  liad  they  ever  heard  of  her  at 
the  time  that  the  defendant  nndertook  to  bribe  her  to  give 
false  testimony.  It,  therefore,  appeal's  to  me  that  we  should 
adhere  to  the  beaten  track  followed  in  the  Moran  and  Gardner 
cases,  above  referred  to. 

The  judgment  and  conviction  should  be  affirmed. 

CuLLEN,  Ch.  J.,  Edward  T.  Bartlett  and  Willard  Bart- 
LE'rr,  JJ.,  concur  with  Werner,  J. ;  Gray  and  Hisoook,  JJ., 
concur  with  Haight,  J. 

Judgment  of  conviction  reversed,  etc. 


Dennis    L.    Wright,   Appellant,   v.   The    Knights  of  the 
Maccabees  of  the  World,  Respondent. 

Insurance  (life)  —  mutual  benefit  associations  —  amendments  to 
constitution  or  by-laws,  which,  nullify  or  cut  down  benefits  to 
which  a  beneficiary  has  become  entitled  under  his  contract,  are 
void  and  of  no  effect  even  where  the  right  to  amend  has  been 
expressly  reserved. 

The  defeudant,  a  mutual  fraternal  benefit  association,  issued  to  plaintiff  a 
certificate  of  insurance  providing  that  upon  liis  death  an  assessment 
upon  the  membership  should  be  paid  to  the  person  therein  named,  upon 
the  proviso  that  plaintift  shall  have  **  in  every  particular  complied  with 
the  laws  of  the  order  in  force  or  that  may  hereafter  be  adopted."  Plain- 
tiff's application  provided  among  other  things  that  the  laws  of  the  order 
**now  in  force  or  that  may  hereafter  be  adopted  shall  form  the  basis  of 
this  contract; "  that  neglect  to  pay  any  assessment  or  dues  fixed  by  said 
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laws  shoald  ritiate  the  certificate;  that  the  laws  of  the  order  '*  now  in 
force  or  that  may  hereafter  be  adopted  are  made  part  of  the  contimct/' 
and  that  he  agrees  to  con  f (Mm  to  and  be  governed  thereby. 

The  contract  between  the  parties  consisted  of  the  application,  certificate 
and  the  by-laws  in  force  when  the  certificate  was  issued.  Seven  years 
after  the  contract  was  made,  the  by-laws  were  changed  by  the  defend- 
ant, without  the  consent  of  the  plaintiflf,  so  as  (1)  to  increase  the  monthly 
assessments  and  to  require  a  per  capita  tax  together  with  a  fraternal 
tax,  the  provision  for  additional  assessments  being  still  continued  in 
force;  (2)  to  abolish  the  right  of  a  member,  upon  reaching  the  age  of 
seventy  years,  to  relief  from  the  payment  of  any  further  dues  or  assess- 
ments; (3)  to  abolish  the  right  of  a  member  on  reaching  that  age  to 
receive  annually  one-tenth  of  the  sum  named  in  his  certificate;  and 
(4)  to  so  modify  the  disability  clause  as  to  entitle  a  member  to  the  bene- 
fit of  the  annual  payment  of  one- tenth,  only  in  case  he  should  continue 
to  pay  precisely  the  same  as  if  he  had  not  become  disabled,  and  even  to 
continue  to  pay  after  he  had  received  the  full  amount  called  for  by  his 
certificate.  Plaintiflf,  having  declined  to  pay  the  increased  rates  under 
such  amendments,  was  suspended  by  defendant,  which  suspension 
involved  the  forfeiture  of  his  right  to  participate  in  the  benefit  fund, 
and  this  action  is  brought  by  him  for  reinstatement.  Hdd,  that  bene- 
fits cannot  be  reduced,  or  new  conditions  forfeiting  benefits  added,  by 
an  amendment  to  the  by-laws  even  when  the  general  right  to  amend  is 
expressly  reserved.  Hence,  the  amendments  which  assume  to  cut 
down  the  benefits  to  which  the  plaintiff  became  entitled  by  his  contract 
are  void  and  of  no  effect. 

Since  the  plaintiff  entered  into  the  contract  on  the  faith  of  the  promise  by 
the  association  that  he  should  ' '  pay  the  same  rate  hereafter  so  long  as 
he  remains  in  good  standing  in  the  order,"  which  be  had  the  right  to 
assume  to  be  a  covenant  not  to  increase  the  rate,  his  right  to  pay  at  the 
old  rate  was  a  vested  right,  immune  from  change  by  amendment  in 
the  absence  of  a  specific  reservation  to  amend  in.  that  particular.  The 
increase  in  the  rate  of  assessment  falls  under  the  same  condemnation  of 
the  law  as  a  reduction  in  the  amount  of  benefits. 

Wright  V.  Knights  of  Maccabees,  128  App.  Div.  888,  reversed- 

(Argued  October  28,  1909;  decided  November  23,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
September  25,  1908,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

The  defendant  is  ^^a  mutual,  fraternal  benefit  insurance 
association,"  organized  under  the  laws  of  the  state  of  Michi- 


1909.]  Weight  v.  Knights  of  Maccabbbs.  393 

N  Y.  Rep.]  Points  of  counsel. 

gan,  witli  its  principal  office  in  tlie  city  of  Port  Huron  in  that 
state  and  with  branches  or  subordinate  bodies,  known  as  tents, 
in  various  places  in  many  states,  one  of  which,  located  in  the 
city  of  Watertown,  New  York,  is  known  as  Tent  No.  418. 
The  plaintiff,  a  resident  of  Watertown,  became  a  member 
of  the  defendant  and  of  said  tent  in  the  month  of  Jnne,  1897. 
In  January,  1905,  he  was  suspended  by  the  defendant  and  the 
suspension,  if  lawful,  involved  tlie  forfeiture  of  his  right  to 
participate  either  in  the  beneiik  fund  of  the  association  or  in 
the  fraternal  privileges  of  his  tent.  Claiming  that  such  sus- 
pension was  in  violation  of  law,  he  brought  tins  action  to  pro- 
cure his  reinstatement  as  a  member  in  good  standing,  the 
restoration  of  his  certificate  of  insurance  and  an  injunction 
against  the  defendant  restraining  it  from  changing  the  contract 
or  the  dues  and  assessments  thereunder. 

The  history  of  the  controvei*sy,  which  has  been  before  the 
courts  for  several  years,  may  be  found  by  consulting  the  case 
as  reported  in  48  Misc.  Rep.  558;  119  App.  Div.  914;  122 
App.  Div.  904;  128  App.  Div.  883. 

Upon  the  last  trial  the  Special  Term  dismissed  the  com- 
plaint on  the  merits  without  costs  and  the  Appellate  Division 
affirmed,  one  of  the  justices  dissenting  and  one  not  sitting. 

Joh7i  Conhoy  for  appellant.  The  contract  is  the  measure 
of  the  rights  and  llabiHties  of  the  parties.  [People  v.  Oraiid 
Lodge^  156  N.  Y.  537.)  The  defendant  had  no  power  to  so 
change  the  contract  as  to  increase  the  amount  the  plaintiff 
should  pay  to  it  without  his  consent.  {Sattler  v.  Ilallock^ 
160  N.  y.  297 ;  Wood  v.  Sheehan,  68  N.  Y.  368 ;  Vought  v. 
E.  B,  cfe  Z.  Aasn,,  172  N.  T".  515 ;  Glllett  v.  Daiih,  160 
N.  Y.  555 ;  Parish  v.  Produce  Exch,,  169  N.  Y.  47 ;  Ayera 
V.  United  Workmen,  188  N.  Y.  286;  Beach  v.  K  of  M., 
177  N.  Y.  104 ;  Wehler  v.  K,  of  M.,  172  N.  Y.  490 ;  Kent 
V.  Q,  M,  Co.,  78  N.  Y.  159 ;  Evans  v.  S.  T.  M.  li.  Assn., 
182  N.  Y.  453.) 

De  Vere  HdU,  B,  A.  Field  and  D.  D.  Aitkm  for  respondent 
Where  a  member  of  a  fraternal  beneficiary  association  has 
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agreed  in  advance  to  be  bound  by  after- enacted  by-laws,  a  sub- 
sequent by-law  increasing  rates  of  assessment  is  binding  upon 
him.  {Mock  v.  Royal  Arcanum^  121  App.  Div.  174;  Wright 
V.  Knights  of  Maccabees,  122  App.  Div.  904;  DowdaUv.  C. 
M.  B.  Assii,^  123  App.  Div.  913;  Wineland  v.  Knights  of 
Maccabees^  148  Mich.  608;  Williams  v.  C.  M,  B.  Assn.y  152 
Mich.  1 ;  Polk  v.  M.  R,  R  Z.  Assn.,  207  U.  S.  310 ;  Rey- 
nolds  V.  Suj)}*e?7ie  Council,  192  Mass.  150 ;  Crosby  v.  M.  R.  F, 
L,  Assn,,  38  Misc.  Rep.  708  ;  Supreme  Lodge  v.  Knight,  117 
Ind.  489 ;  Fullenioelder  v.  Supreme  Council,  180  111.  621.) 
The  provision  of  tlie  by-laws  that  "  he  shall  pay  the  same  i"ate 
of  assessment  thereafter  so  long  as  he  remains  continually  in 
good  standing  in  the  order,"  is  not  a  limitation  upon  the  power 
of  defendant  to  adopt  adequate  rates.  {Mock  v.  Royal  Area- 
nxim,  121  App.  Div.  474;  Doiodall  v.  C.  M,  B.  Assn.,  123 
App.  Div.  913  ;  Will'tains  v.  C  M,  B,  Assn.,  152  Mich.  1 ; 
Domes  v.  Supreme  Lodge,  75  Miss.  466  ;  Blasingame  v^ 
Royal  Circle,  111  111.  App.  202  ;  Supreme  Lodge  v.  ICxitscher, 
179  III.  340;  Supreme  L.odge  v.  Knight,  117  Ind.  489;  FuL 
lenioeider  v.  Supy^eme  Council,  180  III.  621 ;  ReynoMs  v. 
Supreme  Cou?icil,  78  N.  E.  Rep.  129  ;  Conner  v.  Supreme 
Co7nma7ide?'y,in  Tenn.  549.)  The  provision  of  the  by-law 
covering  benefits  at  seventy  years  of  age  was  repealable. 
(Bacon  on  Ben.  Societies  [3d  ed.],  §§185,  186;  Beach  v. 
Knights  of  Maccabees,  177X.  Y.  100;  Wlnehtnd  v.  JCnights 
of  Maccabees,  148  Mich.  608  ;  I'arlsh  v.  S.  Y.  I\  E.cch.,  169 
N.  Y.  34  ;  Weber  v.  Knights  of  Maccabees,  172  X.  Y.  90  ;  Lati- 
gan  v.  Supreme  Council,  174  X.  Y.  206 ;  Shijyman  v.  P.  IT. 
Circle,  174  N.  Y.  398  ;  Simons  v.  Supreme  Council,  178  N.  Y. 
263.)  Repeal  of  the  by-laws  containing  the  provision  that 
upon  attaining  seventy  years  of  age  or  becoming  disabled  the 
member  should  be  exempt  from  the  payment  of  further  assess- 
ments and  dues  was  valid.  (  Wineland  v.  Knights  of  Mac- 
cabees, 148  Mich.  60S;  Detroit  St.  Ry.  Co.  v.  Guthard,  51 
Mich.  580 ;  Louisville  W.  Co.  v.  Clark,  143  U.  S.  1  ;  Bacon 
on  Ben.  Societies  [3d  ed.],  §§  91a,  92, 185  ;  Boyd  v.  Southern 
Association,  41  So.  Rep.  164 ;  I^uisville  v.  Clark,  143  U.  S.  1.) 
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Vann,  J.  This  appeal  was  lieard  on  the  judgment  roll,  no 
case  liaving  been  made  and  none  of  the  evidence  or  exhibits 
being  printed,  except  as  portions  of  the  latter  appear  in  the 
findings  of  the  trial  court.  The  following  facts,  found  by  the 
court,  present  the  questions  that  we  are  called  upon  to  decide  : 
In  his  application  to  become  a  member  of  the  defendant, 
dated  June  9th,  1897,  the  plaintiff  stated :  •*  T  hereby  agree 
that  *  *  *  the  laws  of  the  Supreme  Tent  of  the  Knights 
of  the  Maccabees  of  the  World,  now  in  force  or  that  may 
hereafter  be  adopted,  shall  form  the  basis  of  this  contract  for 
beneficial  membership  *  *  * ;  that  any  *  *  *  neglect 
to  pay  any  assessment  which  shall  be  made  by  the  Supreme 
Tent  within  the  time  provided  by  the  laws  thereof,  or  neglect 
to  pay  the  dues  fixed  by  said  laws,  in  the  manner  and  at  the 
time  provided  by  said  laws,  or  the  by-laws  of  the  tent  to 
which  I  may  belong,  shall  vitiate  my  benefit  certificate  and 
forfeit  all  payments  made  thereon  *  *  *.  This  applica- 
tion and  the  laws  of  the  Supreme  Tent  now  in  force,  or  that 
may  hereafter  be  adopted,  are  made  a  part  of  the  contract 
between  myself  and  the  Supreme  Tent ;  and  I,  for  myself, 
and  my  beneficiary  or  beneficiaries,  agree  to  conform  to  and 
be  governed  thereby." 

On  tlie  19th  of  June,  1897,  the  defendant  issued  to  the 
plaintiff  a  certificate  or  policy  of  insurance  stating  in  part  as 
follows :  "  This  certifies  that  Sir  Knight  Dennis  L.  Wright 
has  been  regularly  admitted  as  a  member  of  Watertown  Tent 
No.  418,  located  at  Watertown,  State  of  New  York,  and  that 
in  accordance  with  and  under  the  provisions  of  the  laws  of 
the  order  he  is  entitled  to  all  the  rights,  benefits  and  privi- 
leges of  membership  therein,  and  that  at  his  death  one  assess- 
ment on  the  membership,  not  exceeding  in  amount  the  sum 
of  $1,000,  will  be  paid  as  a  benefit  to  Mary  Wright  *  *  * 
provided  he  shall  have  in  every  particular  complied  with  the 
laws  of  the  order  in  force  or  that  may  hereafter  be  adopted." 

The  plaintiff,  who  at  the  date  of  the  certificate  was  of  the 
age  of  fifty  years,  complied  witli  the  rules  of  the  defendant 
and  paid  all  dues,  assessments  and  charges  against  him  until  and 
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including  the  month  of  December,  1904.  According  to  the 
laws  of  the  association  in  force  at  the  time  of  plaintiff's 
admission  to  membership  the  annual  dues  were  three  dollars 
per  year,  and  in  January,  1898,  with  his  acquiescence,  they 
were  changed  to  four  dollars  per  year,  and  he  thereafter  paid 
at  that  rate.  According  to  said  laws  when  the  plaintiff  was 
admitted  each  monthly  assessment  was  $1.40,  and,  as  the 
court  found,  "  it  was  further  agreed  that  *  he  shall  pay  the 
same  rate  of  assessment  thereafter  so  long  as  he  remains  con- 
tinually in  good  standing  in  the  order.'  "  Provision  was 
made,  however,  that  in  case  one  assessment  per  month  should 
not  be  suf&cient  to  pay  death  and  disability  claims  as  they 
should  occur,  additional  assessments  might  be  made  from  time 
to  time  to  pay  such  claims. 

At  the  time  the  plaintiff  joined  the  defendant  the  by-laws 
provided  that  "Any  member  holding  a  benefit  certificate 
who  shall  become  totally  and  permanently  disabled  from  any 
cause,  not  the  result  of  his  own  illegal  act,  to  perform  or 
direct  any  kind  of  labor  or  business,  or  who  shall  arrive  at 
the  age  of  seventy  years,  and  who  has  paid  all  legal  dues  and 
assessments  since  the  date  of  his  initiation  to  the  date  of  such 
disability  or  period  in  life,  shall  be  relieved  from  the  payment 
of  any  further  dues  or  assessments  levied  under  these  laws,  or 
the  by-laws  of  the  tent  of  which  he  is  a  member,  and  shall  be 
entitled  to  receive  from  the  disability  fund  annually  one- 
tenth  part  of  the  sum  for  which  his  benefit  certificate  is 
issued,  provided,  however,  that  the  aggregate  of  such  install- 
ments received  by  him  shall  in  no  case  exceed  the  sum  speci- 
fied in  such  certificate." 

In  July,  1904,  the  defendant,  without  the  consent  of  the 
plaintiff,  so  amended  its  by-laws  as  to  provide  that  "  On  and 
after  January  1,  1905,  all  present  life  benefit  members  of  the 
association  who  are  then  fifty-five  years  of  age,  or  over 
*  *  *  shall  pay  three  dollars  per  month  for  each  $1,000 
of  life  benefits  carried."  The  amendment  also  provided 
for  e^per  capita  tax  of  ten  cents  per  month  and  a  "  fraternal 
tax  of  fifty  cents  a  year,"  upon  every  member  of  the  associa- 
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tion.  Additional  assessments  at  tlie  new  rate  were  authorized 
to  pay  death  and  disability  claims  whenever  the  amount  of  the 
life  benefit  fund  was  not  sufficient  for  the  purpose.  On  Janu- 
ary 1,  1905,  the  plaintiff  had  passed  the  age  of  fifty-five  years. 

Tlie  amended  laws  furtlier  provided  that  "A  life  benefit 
member  of  the  association  who  shall  become  totally  and  per- 
manently disabled  by  other  than  his  own  illegal,  reckless  or 
fool-hardy  act  from  performing  or  directing  any  and  all  kinds 
of  labor  or  business,  whether  such  directing  is  his  customary 
occupation  or  not,  and  he  is  in  good  standing  in  the  associa- 
tion at  the  time  of  such  disability,  may  receive  total  and  per- 
manent disability  benefits,  provided  that  such  member  shall 
continue  to  pay  all  monthly  rates,  additional  assessments,  due^ 
and  fines  which  he  -would  have  been  required  to  pay  if  such 
disability  had  not  occurred.  *  *  *  A  member  so  dis- 
abled may  receive  from  the  life  benefit  fund  annually  one- 
tenth  part  of  the  amount  named  in  his  life  benefit  certificate, 
which  amount  shall  be  paid  in  quarterly  payments,  provided 
that  such  installments  shall  be  paid  only  during  the  good 
standing  of  such  member  in  the  association  and  the  aggregate 
of  such  installments  shall  in  no  case  exceed  the  amount  in  his 
life  benefit  certificate." 

As  the  plaintiff  declined  to  pay  at  the  rate  as  increased  by 
the  amendments  of  1904:,  he  was  suspended  and  owing  to  the 
suspension,  according  to  the  by-laws,  he  forfeited  absolutely 
all  his  rights  derived  from  membership.  In  January,  1905, 
heduly  tendered  to  the  defendant  in  due  time  the  sum  of 
$2.40,  which  included  all  that  he  was  owing  at  the  old  rate  of 
$1.4rO  per  month,  and  $1.00  dues  for  the  quarter  beginning  on 
the  first  of  the  month,  but  the  defendant  refused  to  accept 
less  than  $4.10,  the  amount  due  according  to  the  new  rate. 

The  court  further  found  that  according  to  the  defendant's 
experience  the  rate  assessed  at  the  time  the  plaintiff  became 
a  member  "  at  twelve  assessments  per  year  is  not  sufficient  for 
its  perpetual  maintenance  and  without  an  additional  number 
of  assessments  to  pay  death  and  disability  claims  as  they 
occur,  it  will  be  compelled  to  go  out  of  business  within  eight 
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ecn  to  twenty-five  years  from  September,  1905;"  and  "tliat 
the  increase  in  the  rate,  or  the  number  of  assessments,  was 
necessary  for  the  continued  existence  of  the  defendant." 

The  contract  between  the  parties  consisted  of  the  applica- 
tion, certificate  and  the  by-laws  in  force  when  the  certificate 
was  issued.  Seven  years  after  the  contract  was  made  the 
by-laws  were  changed  by  the  defendant,  without  the  consent 
of  the  plaintiff,  so  as  (1)  to  increase  the  monthly  assessments 
from  $1.40  to  $3.00  and  to  require  a  per  capita  tax  of  ten 
cents  per  month  together  with  a  fraternal  tax  of  fifty  cents 
per  annum,  the  provision  for  additional  assessments  being  still 
continued  in  force ;  (2)  to  abolish  the  right  of  a  member, 
upon  reaching  the  age  of  seventy  years,  to  relief  from  the 
payment  of  any  further  dues  or  assessments;  (3)  to  abolish 
the  right  of  a  member  on  reaching  that  age  to  receive  annu- 
ally one-tenth  of  the  sum  named  in  his  certificate  and  (4)  to 
so  modify  the  disability  clause  as  to  entitle  a  member  to  the 
benefit  of  the  annual  payment  of  one-tenth,  only  in  case  he 
should  continue  to  pay  precisely  the  same  as  if  he  had  not 
become  disabled,  and  oven  to  continue  to  pay  after  he  had 
received  the  full  amount  called  for  by  his  certificate. 

The  question  presented  for  decision  is  whether  the  reser- 
vation by  the  defendant  of  a  general  power  to  amend  its 
by-laws,  without  specifying  in  what  respects,  authorized  it  to 
amend  them  in  all  the  particulars  above  mentioned.  In  other 
words,  can  such  an  association  amend  a  specific  clause  under  a 
general  power? 

Tlie  amendments  involve  not  only  a  substantial  increase  in 
the  rate  of  assessment,  but  also  a  substantial  decrease  in  the 
amount  of  benefits.  AVhile  the  member  is  now  required  to 
pay  more  than  twice  as  much  as  before,  he  is  to  receive  in 
return  materially  less  than  before.  He  is  deprived  altogether 
of  the  benefit  to  which  he  was  entitled  upon  reaching  the  age 
of  seventy  and  is  deprived  of  a  material  part  of  the  benefit  to 
which  he  was  entitled  in  case  of  disability.  While  it  was 
specifically  provided  that  he  should  "  pay  at  the  same  rate  of 
assessment  thereafter,"  the  rate  of  assessment  is  now  more  than 
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doubled.  Tlie  benefits  were  specified  and  tlie  rate  was  speci- 
fied and  can  such  a  contract  of  insurance  be  so  amended  by 
the  insurer,  under  a  general  power,  as  to  take  away  from  tlie 
insured  witliout  his  consent  an  essential  part  of  what  he  spe- 
cifically contracted  for?  If  the  defendant  had  stated  in  the 
body  of  the  certificate  that  it  reserved  the  right  to  amend  by 
increasing  assessments  and  reducing  benefits,  the  plaintiff 
would  have  had  notice  of  what  lie  might  expect,  but,  in  that 
event,  it  is  doubtful  whether  he  would  have  taken  out  the 
insurance,  yet  the  defendant  is  forced  to  claim  that  the  con- 
tract now  has  precisely  the  same  meaning  and  effect  as  if  it 
had  been  drawn  in  that  form.  The  general  reservation  doubt- 
less authorized  the  defendant  to  amend  its  by-laws  so  as  to 
cover  subjects  not  therein  specifically  provided  for  and  even 
in  other  respects,  which  would  not  essentially  unpair  the  con- 
tract as  made.  But  the  subjects  of  assessments  and  benefits 
were  specifically  provided  for,  each  being  defined  in  express 
terms  so  that  the  member  knew  what  he  was  bound  to  pay  and 
what  he  was  entitled  to  receive.  After  he  had  acted  upon 
those  specifications  in  the  contract  by  paying  at  the  rate  pro- 
vided thereby  for  seven  years,  the  plan  of  insurance  was 
changed  from  term  to  life,  while  the  assessments  were  so 
advanced  and  the  benefits  so  reduced  as  to  make  a  new 
contract  of  much  less  value  to  him  than  the  old. 

Much  has  been  written  in  various  jurisdictions  upon  the 
subject  of  amendments  to  by  laws,  but  we  shall  confine  our 
review  to  our  own  decisions,  which  we  regard  as  conclusive  in 
prhiciple.     They  show  determined  and  consistent  progression. 

More  than  thirty  years  ago  it  was  held  by  this  court,  in  a 
carefully  considered  case,  that,  even  when  the  power  to 
amend  is  reserved  by  the  charter  of  a  business  corporation,  a 
by-law  could  not  be  repealed  so  as  to  impair  rights  which  had 
been  given  and  had  become  vested  by  virtue  of  such  by-law. 
{Kent  V.  QuloksUver  Mining  Co,,  78  N.  Y.  159,  182.) 

In  a  later  case,  brought  against  the  defendant  now  before 
us,  the  act  of  self-destruction  insured  against  according  to  the 
by-laws  was  held  beyond  the  power  of  amendment,  so  as  to 
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provide  that  such  an  act  should  not  be  insured  against. 
{Weher  v.  Supreme  Tent  of  the  Knighta  of  Maccabeea  of 
the  World,  172  JST.  Y.  490.) 

In  Shipman  v.  Protected  Home  Ci7'cle  (174  N.  Y.  398, 
404)  there  was  no  provision  in  the  certificate  or  by-laws  against 
death  bj  suicide,  but  acting  under  a  power  reserved  by 
express  consent  an  amendment  was  adopted  making  the  cer- 
tificate void,  in  case  the  insured  "  died  by  suicide,  felonious 
or  otherwise,  sane  or  insane."  The  court,  speaking  through 
Judge  Wernee,  said :  "As  the  contract  was  silent  upon  the 
subject  of  self-destruction  by  the  insured  while  insane,  death 
from  that  cause  was  clearly  within  its  terms.  Upon  the 
execution  of  the  contract  the  insured,  therefore,  acquired  a 
fixed  and  vested  right  to  insurance  covering  that  risk.  No 
subsequent  amendment  of  the  by-laws  could  affect  that  right 
without  the  express  assent  of  the  insured."  Citing  the 
Weber  case. 

In  another  case,  against  the  present  defendant,  Judge 
CtJLLEN,  speaking  for  all  the  judges  but  one,  said :  "  A  refer- 
ence to  the  laws  of  the  order  informed  the  plaintiff  at  the 
time  he  joined  the  order  of  the  cliaracter  of  the  disability 
which  entitled  him  to  receive  half  the  amount  of  the  certifi- 
cate, and  there  was  no  provision  therein  to  the  effect  that 
the  payment  was  not  to  be  immediate  but  in  annual  install- 
ments. As  said  by  Judge  Gray  in  Langan  v.  Supreme 
Council  American  Legion  of  Honor  (174  N.  Y.  266):  *It 
was  beyond  the  power  of  the  defendant  to  affect  the  obliga- 
tion expressed  in  the  certificate,  without  the  consent  of  its 
holder.'  The  constitution  and  laws  of  the  defendant  consti- 
tute a  book  of  over  ninety  pages  and  the  provision  authorizing 
an  amendment  of  the  endowment  laws  is  found  not  in  the 
endowment  laws,  but  in  a  brief  section  of  the  constitution." 
After  reviewing  certain  cases  he  continued  :  "  Under  the 
doctrine  of  these  cases  we  think  that  the  obligations  assumed 
by  the  defendant  in  its  certificate  of  membership  should  not 
be  impaired  by  provisions  of  the  constitution  and  laws  of  the 
order  to  which  the  attention  of  the  member  might  never  be 
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called,  or,  at  least,  they  should  not  be  cnt  down  under  the 
reservation  of  the  power  to  amend.  It  is  quite  easy  for  fra- 
ternal organizations,  such  as  the  defendant,  if  they  deem  the 
provisions  for  benefits  to  their  members  tentative  only 
and  desire  to  have  them  subject  to  such  modification  as  the 
business  of  tlie  orders  may  require,  to  express  that  in  the 
certificate.  So,  in  the  present  case,  if  the  certificate  had  pro- 
vided that  the  payments  therein  specified  should  be  subject  to 
such  modification  as  to  amount,  terms  and  conditions  of  pay- 
ment and  contingencies  in  wliich  the  same  were  payable  as 
the  endowment  laws  of  the  order  from  time  to  time  might 
provide,  the  amendments  would  be  ap\)licable  to  existing  mem- 
bers. But  I  think  that  nothing  less  explicit  than  this  appear- 
ing in  the  certificate  itself  should  be  eflFectual  for  such  a  pur- 
pose." {Beach  v.  Supreme  Teiit  of  the  Knights  of  the  Mao 
cdbees  of  the  World,  177  N.  Y.  100,  104.) 

We  soon  had  the  subject  before  us  again  in  a  case  where 
the  application  contained  a  promise  similar  to  that  made  by 
the  plaintiff  in  this  case  "  to  conform  in  all  respects  to  the 
by-laws,  rules  and  regulations  of  the  association  now  in  force 
or  which  may  hereafter  be  adopted ; "  and  the  charter  pro- 
vided for  the  payment  to  the  beneficiary  "  of  such  sum  as 
the  by-laws  of  such  association  may  from  time  to  time  pre- 
scribe." By  an  amendment  of  the  by-laws  an  attempt  was 
made  to  cut  down  the  benefit  specified  in  the  certificate. 
Judge  IIaight,  who  had  dissented  iu  tlie  Beach  case,  wrote 
for  all  the  judges  and  held  that  the  case  then  in  liand  could 
not  be  distinguished  from  that  case.  He  said  :  "  The  opinion 
in  that  case  received  the  approval  of  all  of  the  members  of  this 
court  except  myself.  I  entertained  the  view  that  under  the 
contract  entered  into  in  that  case  the  right  to  amend  tlie  by- 
laws was  reserved,  and  the  certificate  holder,  or  those  for  whose 
interest  he  procured  the  same,  did  not  acquire  an  absolute 
vested  right  under  existing  by-laws,  but  that  they  were  subject 
to  the  reasonable  amendments  that  should  thereafter  be  found 
necessary  and  proper.  But  a  contrary  view  was  adopted  by  my 
associates,  and  it,  therefore,  becomes  my  duty  to  submit  to  the 
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former,  and  we  Iiave  said  that  hiiinau  langnage  is  not  strong 
enough  to  place  a  person  in  tliat  situation.  {Industrial  <j6 
General  Trust,  Limited,  v.  Tod,  180  N.  Y.  215, 225.)  While 
the  defendant  may  doubtless  so  amend  its  by-laws,  for  instance, 
as  to  make  reasonable  changes  in  the  methods  of  administra- 
tion, the  manner  of  conducting  its  business  and  the  like,  no 
change  can  be  made  which  will  deprive  a  member  of  a  sub- 
stantial right  conferred  expressly  or  impliedly  by  the  con- 
tract itself.  That  is  beyond  the  power  of  the  legislature  as 
well  as  the  association,  for  the  obligation  of  every  con- 
tract is  protected  from  state  interference  by  the  Federal  Con- 
stitution." (See,  also.  Parish  v.  New  York  Produce 
Exchange,  169  N.  Y.  34  ^  Langan  v.  Supreme  Coxmcil 
American  Legion  of  Honor,  174  N.  Y.  266 ;  Simons  v. 
American  Legion  of  Honor,  178  N.  Y.  263;  Dowdall  v. 
Catlwlic  Mutual  Benefit  Assn.,  196  N.  Y.  405.) 

These  cases  establish  the  rule  that  benefits  cannot  be 
reduced,  or  new  conditions  forfeiting  the  benefits  added  by 
an  amendment  of  the  by-laws,  even  when  the  geneml  right 
to  amend  is  expressly  reserved.  They  are  controlling,  there- 
fore, so  far  as  all  the  amendments  now  in  question  are  con- 
cerned, except  that  providing  for  an  increase  in  the  i*ate  of 
assessments.  Following  the  authorities  cited  we  hold  that 
the  amendments  which  assume  to  cut  down  the  benefits  to 
which  the  plaintiflf  became  entitled  by  his  contract  with  the 
defendant,  are  void  and  of  no  effect. 

I  am,  personally,  of  the  opinion  that  the  amendment  increas- 
ing the  rate  of  assessment  is  also  void,  for  I  can  see  no  diflEer- 
ence  in  principle  between  reducing  benefits  and  increasing  the 
amount  to  be  paid  for  benefits.  The  plaintiff  entered  into  the 
contract  on  the  faith  of  the  promise  by  the  association  that  he 
should  "  pay  at  the  same  rate  thereafter  so  long  as  he  remains 
continually  in  good  standing  in  the  order,"  which  he  had  the 
right  to  assume  and  the  defendant  knew  that  he  would  assume, 
was  a  covenant  not  to  increase  the  rate.  The  certificate  states 
that  "  he  is  entitled  to  all  the  rights,  benefits  and  privileges  " 
l)rovided  by  the  laws  of  the  order,  which  are  thus  made  a  part 
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of  the  certificate.  Hence  the  right  to  pay  at  the  old  rate  was 
one  of  the  rights  provided  for  and  that  he  contracted  for.  It 
was  a  vested  right,  immune  from  change  by  amendment,  in  the 
absence  of  a  specific  reservation  of  power  to  amend  in  that 
particular.  On  the  average,  such  contracts  would  be  impaired 
by  doubling  assessments  to  the  same  extent  as  by  cutting  off 
one-half  of  the  benefit.  The  price  to  be  paid  by  the  plaintiff 
for  insurance  is  as  essential  a  part  of  his  contract  as  the 
amount  of  insurance  to  be  paid  to  him  by  the  defendant  on 
the  maturity  of  the  policy.  Whether  the  one  is  increased  or 
the  other  proportionately  decreased  makes  no  difference  in 
principle,  or  in  the  final  result.  By  either  method  the  pecuni- 
ary value  of  the  contract,  which  is  property,  would  be  reduced 
one-half. 

The  defendant  seeks  to  sustain  its  action  in  increasing  the 
rate  of  assessment,  by  invoking  the  general  power  to  amend 
and  pleading  that  the  exercise  thereof  was  essential  to  its  exist- 
ence. The  court  did  not  find,  as  matter  of  fact  or  law,  that  a 
reduction  of  benefits  was  necessary,  nor  did  it  find  as  a  fact 
that  an  increase  in  the  rate  of  assessments  was  necessary,  but 
found  that  ^^  the  increase  in  the  rate,  or  the  number  of  assess- 
ments, was  necessary  for  the  continued  existence  of  the 
defendant."  Necessity  bears  only  on  the  question  whether 
the  aniendments  are  reasonable.  While  they  were  desirable 
as  a  matter  of  policy,  they  were  not  necessary,  for  the  old  by- 
laws gave  the  defendants  power  to  raise  all  the  money  needed 
for  every  purpose  by  simply  increasing  the  number  of  assess- 
ments. It  is  true  that  a  great  increase  in  this  respect  might 
reduce  the  membership,  still  that  did  not  make  an  increase  in 
the  rate  of  assessments  necessary,  for  it  cannot  be  necessary 
for  a  corporation  to  violate  its  contract  in  order  to  preserve  its 
existence.  ( Voiight  v.  Eastern  B.  cfe  L,  Association,  172  N.  Y. 
508,  518.)  Moreover,  the  existence  of  the  defendant,  accord- 
ing to  the  findings,  is  not  now  threatened,  nor  will  it  be  until 
after  the  lapse  of  from  eighteen  to  twenty-five  years,  and  no 
one  can  foresee  the  changes  that  will  take  place  in  the  mean 
time.    If  the  wonderful  growth  of  the  defendant,  as  stated  by 
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its  counsel,  continues,  the  danger  now  apprehended  as  to  what 
may  take  place  a  quarter  of  a  century  hence,  may  wholly 
disappear  before  that  period  expires. 

I  think  that  an  increase  in  the  rate  of  assessment  falls  under 
the  same  condemnation  of  the  law  as  a  reduction  in  the  amount 
of  benefits.  A  judgment  requiring  the  defendant  to  perform 
according  to  the  contract  as  made  and  not  as  amended,  yet 
requiring  the  plaintiflE  to  pay  according  to  the  contract  as 
amended  and  not  as  made,  would  contain  inconsistent  pro- 
visions, one  of  which  would  necessarily  violate  the  principle 
upon  which  the  other  was  founded. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  event. 

CULLEN,    Ch.     J.,    Gray,    "WeBNEB,    WiLLABD    BABTLEXTy 

HiBcooK  and  Chase,  JJ.,  concur. 
Judgment  reversed,  etc. 


Michael  Dowdall,  Appellant,  v.  Scpbeme  Council  of  the 
Catholic  Mutual  Benefit  Association,  Respondent. 

Insurance  (life) — mutual  benefit  aasooiationB  —  association  cannot 
change  constitutional  provision  that  beneficiary  shall  be  assessed 
according  to  age  when  admitted,  without  his  consent.. 

The  defendant,  a  mutual  benefit  life  insurance  association,  issued  to 
plaintiff  a  certificate  of  membership  therein,  upon  the  condition  that  he 
should  "  in  every  particular  while  a  member  of  said  association  comply 
with  all  the  laws,  rules  and  requirements  thereof. '*  Plaintiff  also 
received  a  printed  book  containing  the  constitution  and  by-laws  of 
defendant.  One  of  the  articles  of  the  constitution  provided  in  substance 
that  all  members  should  be  assessed  according  to  their  age  when  admitted. 
The  question  presented  is  whether,  by  subsequent  amendment  of  the 
constitution  or  any  of  the  rules  or  regulations  made  after  the  issue  of  the 
certificate,  defendant  may  increase  the  rate  of  a  single  assessment  against 
plaintiff.  Held,  that  the  covenant  on  the  part  of  plaintiff  that  he  would 
comply  with  all  the  laws,  rules  and  requirements  of  the  association  refers 
only  to  such  as  existed  at  the  time  he  entered  into  his  contract,  and  that 
any  changes  or  alterations  thereafter  made  therein,  or  additions  thereto, 
seeking  to  modify  or  alter  said  contract  do  not  bind  him. 

DotodaU  V.  Oatholtc  Mut.  Beneftt  Assn.,  128  App.  Div.  913,  reversed. 

(Argued  October  22,  1909;  decided  November  28,  1909.) 
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Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourtli  judicial  department,  entered 
January  8,  1908,  reversing  a  judgment  in  favor  of  i)laintiff 
entered  upon  a  decision  of  tlie  court  on  trial  at  Special  Term 
and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

TF.  e/".  Shields  and  Clarence  U,  Carruth  for  appellant. 
The  contract  existing  for  twenty-five  years  between  the  plain- 
tiff and  tlie  defendant  consists  of  the  certificate  of  insurance 
and  the  constitution  and  by-laws  in  force  at  the  time  the  same 
was  issued  and  delivered  to  him,  the  terms  and  conditions  of 
which  contract  of  insurance  are  exceedingly  clear  and  definite. 
{Bowles  V.  M.  li.  Assii.,  220  111.  400 ;  Black  v.  D.  R.  C,  Co,, 
2i  N.  J.  Eq.  455,  474;  Fox  v.  /.  //.  Co.,  41  App.  Div.  145; 
Wood  V.  Sheehan,  68  N.  Y.  368 ;  Sattler  v.  IlaUocTc,  160 
K  Y.  297;  Vought  v.  E,  B,  cfe  Z.  Assn,,  172  K  Y.  515.) 
Plaintiff  never  directly  or  indirectly  consented  to  any  change 
or  alteration  of  his  contract  of  insurance  witli  the  defendant, 
and  the  defendant  never  reserved  any  right  and  possessed  no 
power  or  autliority  to  impair  or  strike  down  plaintiff's  con- 
tract and  destroy  his  vested  rights,  (f^.  S,  v.  Kirhy,  7  Wall. 
482 ;  Wist  V.  Grand  Lodge  A.  (9.  XL  TF.,  22  Ore.  271 ; 
Ilohes  V.  Association,  82  Iowa,  107;  Sieverts  v.  Benefit 
Assn,,  95  Iowa,  710 ;  Va?i  Atten  v.  Modern  Brotherhood,  131 
Iowa,  232;  Strauss  v.  Mutual,  etc.,  Assn.,  126  N.  C.  971; 
Bragan  v.  Knights,  128  N.  C.  354 ;  Jo7ies  v.  Casualty  Co., 
140  N.  C.  265 ;  Iladley  v.  A.  O.  IL  TF.  Lodge,  1  Tenn.  Cli. 
413,  430  ;  Eherts  v.  M.  li.  F.  Z.  Assn.,  81  Minn.  116.) 

J.  T.  Keena  and  Daniel  J.  Kenefich  for  respondent.  The 
amended  by-law  increasing  the  rates  of  assessment  which  was 
adopted  in  good  faith  and  which  was  obviously  necessary  to 
perpetuate  the  life  of  the  association  violated  no  vested  con- 
tractual right  of  the  plaintiff  and  the  contrary  conclusion 
reached  by  the  learned  trial   court.     {Reynolds  v.  Royal 
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Arcanum,  78  N.  E.  Rep.  129 ;  Durfee  v.  0.  C.  It,  Co,,  5 
Allen,  230;  Pain  \,  Society  St.  Jean  Bjxj>tiste,  172  Mass. 
310 ;  Speleman  v.  Supreme  Conncil,  157  Mass.  128 ;  Wright 
V.  M,  M.  L.  Ins,  Co,,  193  U.  S.  657 ;  Knights  of  Pt/t/iias 
V.  Knight,  117  Ind.  489 ;  Bacon  on  Ben.  Societies  [3d  ed.], 
§§  186, 186 ;  Crosby  v.  M,  li,  F.  L,  Assn,,  38  Misc.  Rep.  708.) 

Edward  T.  Bartlett,  J.  The  defendant  was  incorporated 
on  the  9th  day  of  June,  1879,  under  chapter  496  of  the  laws 
of  that  year,  entitled  "  An  act  to  incorporate  the  Supreme 
Council  of  the  Catholic  Mutual  Benefit  Association."  On 
the  9th  day  of  July,  1879,  a  branch  of  the  defendant  was 
organized  at  Avon,  New  York. 

The  plaintiff  became  a  member  of  the  defendant  on  or 
about  July  9th,  1879,  and  was  thereafter  assessed  at  the  rate 
of  $1.10  for  each  assessment  until  January  1st,  1904.  When 
he  became  a  member  of  the  defendant  the  number  of  assess- 
ments that  could  be  made  was  unlimited.  Since  January  1st, 
1904,  the  plaintiff  has  been  assessed  at  the  rate  of  $5.56  for 
each  assessment. 

It  was  admitted  on  the  trial,  which  took  place  on  the  12th 
day  of  June,  1906,  that  the  plaintiff  was  seventy-four  yeai'S  of 
age  on  the  20th  day  of  June,  1905,  and  that  he  had  paid  his 
dues  or  assessments  up  to  the  date  of  the  trial. 

When  the  plaintiff  became  a  member  of  the  defendant  there 
was  issued  to  him  a  certificate  which  stated,  in  substance,  that 
he  was  to  participate,  in  case  of  death,  in  the  amount  of  two 
tliousand  dollars  in  the  beneficiary  fund.  It  also  contained 
the  following  provision  :  "  This  certificate  is  issued  upon  the 
express  condition  that  the  said  Michael  Dowdall  shall,  in 
every  particular  while  a  member  of  said  association,  comply 
with  all  the  laws,  rules  and  requircments  thereof." 

On  July  2iid,  1883,  the  defendant  issued  and  delivered  to 
the  plaintiff  the  certificate  of  membership  contained  in  the 
findings  and  which  he  now  holds.  It  was  conceded  on  the 
argument  that  this  certificate  was  precisely  like  the  original, 
except  a  slight  verbal  change  as  to  the  name  of  the  council 
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issuing  the  same;  the  first  certificate  was  headed  "Grand 
Council,"  the  second  "  Supreme  Council." 

The  single  question  is  now  presented  whether  by  amend* 
nieut  of  the  constitution,  or  any  of  the  rules  or  regulations, 
made  after  the  plaintiif  had  entered  into  his  contract  of 
insurance,  it  is  possible  for  the  defendant  to  change  the  rate 
of  a  single  assessment  from  $1.10  to  $5.56.  The  trial  judge 
was  of  opinion  that  no  such  change  could  be  made  under  a 
fair  construction  of  the  contract  entered  into  by  the  parties 
and  decided  in  favor  of  the  plaintiff.  The  learned  Appellate 
Division  reversed  the  judgment  entered  upon  this  decision, 
writing  no  opinion,  but  stated  in  the  order  of  reversal  that  it 
was  upon  the  authority  of  Mock  v.  Supreme  Council  of  the 
Royal  Arcanum  (121  App.  Div.  474)  and  Wright  v.  Knights 
of  the  Maccabees  of  the  World  (122  App.  Div.  904.) 

There  is  a  conflict  of  judicial  decisions  in  the  various  states 
on  the  point  now  presented,  but  a  careful  examination  of  the 
cases  shows  that  the  gr-eat  weight  of  authority  is  in  favor  of 
the  position  that  the  original  contract  cannot  be  impaired. 
It  would  be  quite  impossible  to  harmonize  the  conflicting 
views  of  the  learned  judges,  and  it  remains  to  be  considered 
whether  the  decisions  of  this  court  have  not  laid  down  the 
rule  of  law  which  must  now  govern,  to  the  effect  that  the 
contract  of  insurance  cannot  be  changed  by  any  act  of  the 
defendant. 

We  have  on  the  one  hand  the  plaintiff  standing  upon  the 
plain  letter  and  spirit  of  his  contract,  and  on  the  other  the 
insistence  of  the  defendant  that  unless,  under  its  construction 
of  the  contract,  it  is  vested  with  the  power  to  increase  the 
amount  of  a  single  assessment,  as  the  exigencies  of  the  com- 
pany may  require,  it  will  be  unable  to  continue  its  financial 
life  and  pay  its  death  losses. 

The  precise  question  now  presented  may  be  thus  stated: 
The  plaintiff  received  from  the  defendant  a  certificate  insur- 
ing his  life  for  two  thousand  dollars,  which  contained  a  single 
covenant,  as  follows:  "This  certificate  is  issued  upon  the 
express  condition  that  the  said  Michael  Dowdall  shall,  in  every 
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particular  while  a  member  of  said  association,  comply  with  all 
the  laws,  rules  and  requirements  thereof."  The  defendant 
also  delivered  to  the  plaintiff  a  printed  book  or  pamphlet  con- 
taining the  constitution  and  by-laws  of  the  association.  Sec- 
tion 6  of  article  III  of  the  constitution  provided,  in  sub- 
stance, that  all  members  should  be  assessed  according  to  their 
age  wlien  admitted.  The  defendant  asked  the  trial  court  to 
lind  that  said  section  6  of  article  III  so  appearing  in  the 
printed  constitution,  had  not  been  adopted,  nor  had  it  been 
approved  by  the  supreme  council,  and  its  publication  in  said 
pamphlet  was  unauthorized.  This  request  was  very  properly 
refused  in  view  of  the  fact  that  some  thousands  of  the 
pamphlet  had  been  sent  to  members. 

The  plaintiff  insists  that  the  covenant  contained  in  the  cer- 
tificate issued  to  him  by  the  defendant,  requiring  that  he 
should  in  every  particular  comply  witli  all  the  laws,  rules  and 
requirements  of  the  association,  refers  only  to  such  laws,  rules 
and  requirements  as  existed  at  the  time  he  entered  into  his 
contract ;  that  any  future  changes  or  alterations  made  therein 
or  additions  thereto,  seeking  to  modify  or  alter  said  contract 
in  any  respect,  do  not  bind  him. 

The  following  cases  lay  down  the  legal  principles  which 
must  control  the  decision  in  the  case  at  bar :  In  Weber  v. 
Supreme  Tent  of  the  Knights  of  Maccabees  of  the  World 
(172  N.  Y.  490)  an  action  was  brought  upon  a  certificate  of 
insurance.  The  defense  interposed  was  that  the  insured  took 
his  own  life  and  hence  a  recovery  could  not  be  had  because  at 
the  time  of  his  deatli  the  by-laws  and  rules  of  the  order  pro- 
vided that  should  an  insured  commit  suicide  within  five  years 
from  the  time  of  admission  into  the  order,  whether  sane  or 
insane,  the  contract  should  be  void.  Weber's  contract  of 
insurance  provided  that  it  should  be  void  if  the  insured  com- 
mitted suicide  within  one  year  whether  sane  or  insane.  Dur- 
ing Weber's  lifetime,  after  the  issuance  of  the  certificate,  the 
defendant  amended  its  by-laws  and  rules  so  as  to  extend  the 
time  from  one  year  to  five  in  the  suicide  clause.  Tlie  opinion 
of  the  court  near  the  close  states:    "This  contract  insured 
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Weber  against  unintentional  self-destruction  after  one  year 
and  defendant  had  not  the  power  to  take  away  the  right  thus 
secured  without  his  consent."     (P.  494.) 

In  Beach  v.  Suj>reine  Tent  of  the  Knights  of  the  Macccbbees 
of  the  World  (177  N.  Y.  100,  105)  this  court  again  examined 
the  question  as  to  the  power  of  insurance  associations  or  cor- 
porations to  alter  the  contract  of  insurance  by  amendments  in 
the  constitution  and  by-laws  made  after  the  certificate  was 
issued.  CuLLEN,  J.,  after  the  examination  of  the  facts  and 
authorities  in  that  case,  stated,  in  closing  his  opinion,  as  fol- 
lows :  "  It  is  quite  easy  for  fmternal  organizations,  such  as 
the  defendant,  if  they  deem  the  provisions  for  benefits  to  their 
members  tentative  only  and  desire  to  have  them  subject  to 
such  modification  as  the  business  of  the  order  may  require,  to 
express  that  in  tlie  certificate.  So,  in  the  present  case,  if  the 
certificate  had  provided  that  the  payments  therein  specified 
should  be  subject  to  such  modification  as  to  amount,  terms 
and  conditions  of  payment  and  contingencies  in  which  the 
same  were  payable  as  the  endowment  laws  of  the  order  from 
time  to  time  might  provide,  the  amendments  would  be  appli- 
cable to  existing  members.  But  I  think  that  nothing  less 
explicit  than  this  appearing  in  the  certificate  itself  should  be 
effectual  for  such  a  purpose.  Fairness  to  persons  joining  the 
order  required  such  plain  dealing." 

In  Evans  v.  Southern  Tier  Masonic  Relief  Association 
(182.  N.  Y.  453)  it  was  held  that  the  beneficiary  named  in  a 
certificate  issued  by  a  fraternal  benefit  or  life  insumnce  asso- 
ciation to  a  deceased  member  thereof,  upon  which  all  dues 
and  assessments,  required  by  the  by-laws  of  the  association 
have  been  paid,  cannot  be  deprived  of  the  benefit  specified  in 
the  certificate  by  amendments  to  the  by-laws  adopted  subse- 
quent to  the  issuance  of  the  certificate,  notwithstanding  the 
application  for  memberehip,  upon  which  the  certificate  was 
issued,  contained  a  clause  by  which  tlie  applicant  agreed  to 
conform  in  all  respects  to  the  by-laws,  rules  and  regulations 
of  the  association  then  in  force,  or  which  might  thereafter  be 
adopted  by  its  board  of  directors.     The  fact  that  the  certifi- 
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cate  of  incorporation  of  the  association  contains  a  clause  to 
the  effect  tliat  the  payment  to  tlie  beneficiaries  under  the  cer- 
tificates of  the  association  shall  be  "  of  such  sum  as  the  by-laws 
of  such  association  may  from  time  to  time  prescribe,"  does 
not  distinguish  the  present  case  from  the  rule.  In  this  case  it 
was  held  tliat  Beach  v.  Supreme  Tent  of  the  Knights  of  the 
Maccaheea  of  the  Wo7*ld  (177  N.  Y.  100)  was  a  controlling 
authority. 

A  recent  decision  of  tliis  court  is  Ayera  v.  Order  of  United 
Workmen  (188  N.  Y.  280).  In  March,  1885,  one  Emory  D. 
Fuller  became  a  member  of  a  local  lodge  of  the  defendant, 
a  domestic  corporation,  and  was  to  participate  in  the  bene- 
ficiary fund  of  tlie  order  in  the  amount  of  two  thousand  dol- 
lars at  the  time  of  his  death.  The  insured  agreed  to  comply 
with  all  the  laws,  rules  and  requirements  of  the  order.  In  his 
application  for  memberehip  the  insured  agreed  "  to  strictly 
comply  with  the  constitution,  laws  and  regulations  which  are, 
or  may  hereafter  be  enacted  by  the  Supreme,  Grand  or  Sub- 
ordinate Lodge."  Sometime  between  1898  and  1902  the 
defendant  adopted  a  by-law  which  provided,  in  substance,  that 
any  member  who  should  thereafter  enter  into  the  business  or 
occupation  of  selling  by  retail  intoxicatingliquorsasa  beverage 
should  be  suspended  from  any  and  all  rights  to  participate  in  the 
beneficiary  fund.  Previous  to  January  1st,  1904,  the  insured 
had  never  engaged  in  the  business  of  selling  liquors,  but  on 
that  day,  in  connection  with  one  Ilanchett,  his  copartner,  he 
began  to  carry  on  a  hotel  at  Weedsport.  The  firm  employed 
a  bartender,  who  sold  liquor  in  the  usual  way  over  the  bar. 
In  June  of  the  same  year  the  insured  died  and  the  defendant 
refused  to  pay  on  the  ground  that  he  had  engaged  in  the  busi- 
ness of  selling  intoxicating  liquors  at  retail.  The  contract  of 
insurance  had  been  in  force  for  more  than  twelve  years  at  the 
time  of  the  amendment  of  the  by-laws  as  to  the  sale  of  intoxi- 
cating liquors.  The  defendant  having  refused  to  pay  the 
amount  alleged  to  be  due  on  the  certificate,  an  action  was 
brought  to  recover  the  same.  The  trial  court  and  the  Appel- 
late Division  decided  in  favor  of  the  plaintiff  and  this  court 
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affirmed  the  judgment.  Vann,  J.,  writing,  stated:  "This 
case  cannot  be  distinguished  in  principle  from  a  long  line  of 
cases  decided  by  this  court "  (citing  them).  He  referred, 
among  othei*s,  to  the  WeheTj  Beach  and  Evans  cases  already 
cited,  and  proceeded  :  "  It  is  well  established  by  these  authori- 
ties *  that  a  general  power  reserved  either  by  statute  or  by  the 
constitution  of  a  society  to  amend  its  by-laws  does  not  author- 
ize an  amendment  impairing  the  vested  rights  of  members.' 
An  amendment  of  by-laws  wliich  form  part  of  a  contract  is 
an  amendment  of  the  contract  itself,  and  when  such  a  power 
is  reserved  in  genei*al  terms  the  parties  do  not  mean,  as  the 
courts  hold,  that  the  contract  is  subject  to  change  in  any 
essential  particular  at  the  election  of  the  one  in  whose 
favor  the  reservation  is  made.  It  would  be  not  reason- 
able and  hence  not  within  their  contemplation,  at  least  in 
the  absence  of  stipulations  clearly  specifying  the  subjects 
to  be  affected,  that  one  party  should  have  the  right  to 
make  a  radical  change  in  the  contract,  or  one  that  would 
reduce  its  pecuniary  value  to  the  other.  A  contmct  which 
authorizes  one  party  to  change  it  in  any  respect  that  he 
chooses  would  in  effect  be  binding  upon  the  other  party 
only  and  would  leave  him  at  the  mercy  of  the  former,  and 
we  have  said  that  human  language  is  not  strong  enough 
to  place  a  person  in  that  situation.  {Industrial  iSs  General 
Trust,  Limited,  v.  Tod,  180  N.  Y.  215,  225.)  While  the 
defendant  may  doubtless  so  amend  its  by-laws,  for  instance, 
as  to  make  reasonable  changes  in  the  methods  of  administra- 
tion, the  manner  of  conducting  its  business  and  the  like,  no 
change  can  be  made  which  will  deprive  a  member  of  a  sub- 
stantial right  conferred  expressly  or  impliedly  by  the  contract 
itself.  That  is  beyond  the  power  of  the  legislature  as  well  as 
the  association,  for  the  obligation  of  every  contract  is  protected 
from  state  interference  by  the  Federal  Constitution.  (Art.  1, 
§  10.)  *  *  *  The  reservation  of  a  general  power  to  amend 
the  by-laws,  without  reserving  the  specific  right  to  so  amend 
them  as  to  restrict  the  occupation,  did  not  permit  an  amendment 
in  that  respect,  and  the  attempt  made  without  the  consent  of 
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the  assnred  was  beyond  the  power  of  tlie  defendant  and 
absohitely  void  as  to  him.  The  effort  was  not  to  reduce  the 
amount  of  insurance,  but  to  destroy  it  altogether,  unless  the 
assured  would  conform  to  a  by-law  passed  in  violation  of  a 
vested  right,  for  the  privilege,  allowed  because  not  forbidden, 
of  engaging  in  any  lawful  business  was  a  vested  right"  (Pp. 
285,  286,  287.)  (See,  also,  WrigU  v.  Kiiighta  of  the  Maccor 
iees  of  the  World,  decided  herewith,  196  N.  T.  391.) 

The  case  at  bar  is  well  within  the  principles  of  the  cases 
cited,  and  much  stronger  in  favor  of  the  plaintiff  than  the 
JEvans  and  Ayera  Cases  {auprci).  In  the  Eoaiia  case  the 
application  for  membership,  upon  which  the  certificate  was 
issued,  contained  a  clause  by  which  the  applicant  agreed  to 
conform  in  all  respects  to  the  by-laws,  rules  and  regulations 
of  the  association  then  in  force,  and  which  might  thereafter 
be  adopted  by  the  board  of  directors.  In  the  Ayera  case  the 
applicant  agreed  in  his  application  for  membership  "to 
strictly  comply  with  the  constitution,  laws  and  regulations 
which  are  or  may  hereafter  be  enacted  by  the  Supreme, 
Grand  and  Subordinate  Lodge."  In  the  case  at  bar  the 
covenant  in  the  certificate  of  insurance,  as  already  pointed 
out,  reads :  "  This  certificate  is  issued  upon  the  express  con- 
dition that  the  said  Michael  Dowdall  shall,  in  every  particular 
while  a  member  of  said  association,  comply  with  all  the  laws, 
rules  and  requirements  tnereof."  There  is  no  suggestion 
that  the  laws,  rules  and  requirements  could  at  any  future 
time  be  amended,  or  new  ones  enacted,  so  as  to  affect  the 
contract.  It  is  clear  that,  following  the  law  as  laid  down  by 
this  court  in  the  cases  cited,  the  judgment  appealed  from  must 
be  reversed. 

Beferring  to  the  statement  of  defendant's  counsel  that 
unless  it  is  vested  with  the  power  to  increase  the  amount  of  a 
single  assessment,  as  the  exigencies  of  the  situation  may 
require,  it  will  be  unable  to  continue  its  financial  life  and  pay 
its  death  losses,  there  are  two  answers  to  this  suggestion. 
This  court  said,  under  a  different  state  of  facts,  in  Yought  v. 
Eastern  Building  cfe  Loam,  Association  (172  N.    F.   508^ 
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518):  '^It  is  contended  that  if  the  constraetion  we  liave 
given  this  contract  is  to  prevail,  it  will  affect  the  responsibility 
of  the  defendant,  if  it  does  not  resnit  in  its  bankruptcy.  If 
that  be  trne,  yet  it  affords  no  proper  reason  why  we  should 
disregard  the  plaiu  and  unqualilicd  terms  and  provisions 
of  the  contract.  Nor  does  it  furnish  any  excuse  for  us 
tj  disfegard  well-established  principles  of  law  to  hold  it 
unenforceable." 

A  further  and  persuasive  answer  is  that  plaintiff's  counsel, 
without  objection,  read  from  the  report  of  the  supreme  medi- 
cal examiner  of  the  defendant,  made  to  the  convention  of  the 
supreme  council  of  the  defendant  held  at  Buffalo,  October  9th 
to  11th,  1900,  as  follows :  "  We  have  too  many  deaths  among 
new  membere.  Of  the  1,394  deaths  during  this  term  76  died 
before  they  were  members  one  year,  and  140  more  before  the 
end  of  their  second  year,  making  207  or  14.84  per  cent  of  all 
our  deaths  among  those  who  were  members  less  tlian  two 
years.  This  cannot  be  entirely  due  to  accident,  and  certainly 
should  not  be.  Many  of  those  men  must  have  been  afflicted 
witli  some  form  of  organic  disease  at  tlie  time  they  were 
examined  for  admission,  but  which  they  managed  to  conceal 
in  some  way  from  the  local  examiner,  who  sometimes  through 
lack  of  time  or  his  desire  to  increase  our  membei-ship  or  to 
see  the  family  of  a  friend  provided  for,  becomes  careless  in 
making  his  examination,  but  very  careful  in  tilling  out  his 
reports  to  see  that  all  the  questions  are  answered  favorably  to 
the  applicant  and  would  necessarily  be  approved  by  the 
supervising  medical  examiner." 

Plaintiff's  counsel  also  read  from  the  report  of  the  supreme 
recorder  to  the  same  convention,  as  follows:  "Another  word 
in  regard  to  the  deaths  of  this  term :  Reference  to  the  report 
will  show  that  of  the  deaths  of  the  past  three  years,  37 
occurred  within  six  months  of  initiation,  costing  $68,000 ;  97 
occurred  within  one  year  of  initiation,  costing  $167,000 ;  209 
occurred  within  two  years  of  initiation,  costing  $365,000 ;  283 
occurred  within  three  years  of  initiation,  costing  $485,000. 
Here  it  will  be  seen  we  have  paid  nearly  half  a  million  dollars    \ 
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for  members  whose  average  duration  of  membership  will  not 
exceed  twenty- two  months." 

This  very  severe  arraignment  of  the  business  methods  of 
the  defendant,  coming  as  it  does  from  its  officials  in  high 
position,  goes  far  to  establish  the  fact  that  the  peril  of  com- 
ing insolvency  is  due  to  a  faihire  to  observe  the  fundamental 
principles  of  life  insumnce. 

The  judgment  and  order  of  the  Appellate  Division  should 
be  reversed  and  the  judgment  of  the  Special  Term  affirmed, 
with  costs  to  the  plaintiff  in  both  courts. 

CuLLEN,  Ch.  J.,  Haight,  Werner,  Willard  Bartlett  and 
HiscooK,  JJ.,  concur;  Gray,  J.,  concurs  in  result. 

Judgment  and  order  reversed,  etc. 


In  the  Matter  of  the  Accounting  of  Katharine  T.  Martin 
et  al.,  as  Executors  of  Mary  J.  Martin,  Deceased, 
Appellants. 

Caroline  M.  Robinson  et  al.,  Kespondents. 

Decedent's  estate  —  when  executors,  also  acting  as  trustees,  are 
only  entitled  to  one  full  commission  upon  moneys  collected  and 
paid  out  —  waiver  by  beneficiaries. 

Where  as  to  the  corpus  of  an  estate  the  executorial  and  trust  duties 
devolved  upon  the  same  persons  are  so  blended  as  to  render  them  prac- 
tically incapable  of  separation,  such  persons  are  only  entitled  to  one 
full  commission  upon  the  sums  collected  and  paid  out  by  them. 

Where,  however,  beneficiaries  have  consented  in  writing  to  an  informal 
accounting  and  acquiesced  in  a  decree  which  granted  to  each  of  the 
executors  and  trustees  full  commissions  in  each  capacity,  they  are  bound 
thereby. 

Where  trustees  receive  income  and  make  annual  payments  thereof  to  the 
parties  entitled  thereto,  but  do  not  render  an  account  of  such  collec- 
tions and  payments  to  the  Surrogate's  Court,  they  are  entitled  to  have 
their  commissions  upon  the  income  paid  out  by  them  computed  on  the 
basis  of  annual  rests. 

Matter  of  Martin,  133  App.  Div.  898,  modified. 

(Argued  November  10,  1909  ;  decided  November  28,  1909.) 
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Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
18,  1909,  which  affirmed  a  decree  of  the  New  York  County 
Surrogate's  Court  settling  the  accounts  of  the  executors 
herein. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Henry  H.  Man  and  Hubert  E»  Rogers  for  appellants. 
It  was  error  to  refuse  the  appellants  as  trustees  commissions 
upon  capital  in  addition  to  those  awarded  to  them  as  executors. 
{Oloott  V.  Baldwin^  190  N.  Y.  99;  Hurlburt  v.  Hurant, 
88  N.  Y.  121;  Matter  of  Mason,  98  K  Y.  527;  Matter 
ofBabcock^  52  Hun,  510;  Matter  of  Beard,  77  Hun,  111 ; 
Laytin  v.  Davidson,  95  N.  Y.  263 ;  Johnson  v.  Lawrence, 
95  N.  Y.  154  ;  Matter  of  Curtiss,  9  App.  Div.  285  ;  Matter 
of  Willets,  112  N".  Y.  289 ;  McAlpine  v.  Potter,  126  N.  Y. 
285  ;  Matter  of  Johnson,  57  App.  Div.  494 ;  Matter  of  Union 
Trust  Co.,  70  App.  Div.  5  ;  Jewett  v.  Schmidt,  83  App.  Div. 
276.)  It  was  error  to  surcharge  the  account  of  the  appel- 
lants with  the  commissions  upon  income  retained  by  them 
annually.  {Hancox  v.  Meeker,  95  N.  Y.  528 ;  Matter  of 
Mason,  98  N.  Y.  527;  Speticer  v.  Spencer,  3S  App.  Div. 
403 ;  Olcott  V.  Baldwin,  190  N.  Y.  99 ;  JVaylor  v.  Gale,  73 
Hun,  53;  Matter  of  Hunt,  41  Misc.  Rep.  72;  Savage  v. 
Sherman,  87  N.  Y.  283.)  It  was  error  to  modify  the  decree 
in  favor  of  parties  who  had  not  appealed.  {St.  John  v. 
Andrews  Inst,  192  N.  Y.  382;  Rowland  v.  Mm^gan^  3 
Dem.  289.) 

Charles  He  Hart  Brower  and  Seth  B.  Rohinson  for  Caro- 
line M.  Robinson,  respondent.  The  surcharging  of  the 
account  with  the  whole  amount  of  the  commissions  wrong- 
fully taken  by  the  executors  and  sought  by  them  to  be  allowed 
in  their  account  as  an  item  of  credit  was  correct.  {Belden  v. 
Andrews,  14  App.  Div.  630 ;  Alt7nan  v.  HofeUer,  152  N.  Y. 
498 ;  Matter  of  Chapman,  162  N.  Y.  456.)  The  Appellate 
Division  in  their  decision  were  correct  in  holding  that  the  will 
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liereiu  does  not  contemplate  the  severance  of  the  trust  and 
execntorial  duties  as  to  the  residuary  estate.  {Matter  of 
Unio7i  Trust  Co,,  70  A  pp.  Div.  5 ;  McAljpine  v.  Potter,  126 
N.  Y.  285 ;  Matter  of  S locum,  169  N.  Y.  153.)  In  order  to 
entitle  one  to  double  connnissions  as  executor  and  as  trustee 
it  must  be  shown  that  the  will  contemplated  a  period  of  time 
when  the  duties  of  the  executor  as  such  should  end  and  lie 
should  assume  the  character  exclusively  of  trustee  and  also 
that  the  duties  of  the  executor  have  actually  ceased  and  the 
duties  of  trustee  been  assumed.  {Laytin  v.  Davidson,  95 
N.  Y.  263;  Johnson  v.  Lawrence,  95  N.  Y.  154;  Matter  of 
Slocum,  169  N.  Y.  153;  Matter  of  Hunt,  121  App.  Div.  96; 
Matter  of  Heed,  45  App.  Div.  196 ;  Mc Alpine  v.  Potter,  126 
K  Y.  285.) 

Robert  F.  Greacen  for  Katharine  T.  Martin,  as  administra- 
trix of  John  C.  Martin,  deceased. 

Werner,  J.  The  questions  raised  by  this  appeal  relate 
wholly  to  the  claim  of  the  appellants  to  double  commissions 
as  executors  and  trustees  under  the  will  of  Mary  J.  Martin, 
deceased.  The  appellants  were  named  in  said  will  as  "execu- 
tors and  trustees"  and  they  each  claim  to  be  entitled  to  one 
full  commission  in  both  capacities.  Without  going  into  the 
details  of  the  various  provisious  of  the  will  upon  which  they 
rely  to  support  their  contention,  we  deem  it  sufficient  to  say 
that  we  think  this  will  falls  within  the  general  classification 
exemplified  in  Mc Alpine  v.  Potter  (126  N.  Y.  285)  and  not 
within  the  opposing  class  represented  by  Olcott  v.  Baldwin 
(190  N.  Y.  99).  As  to  the  corpus  of  the  estate  the  executor- 
ial and  trust  duties  of  the  appellants  were  so  blended  as  to 
render  them  practically  incapable  of  separation,  and  this  is 
fairly  evidenced  by  the  acts  of  the  appellants  in  administer- 
ing the  estate.  Under  this  general  statement  as  to  cur  con- 
struction of  the  will,  the  decision  of  the  Appellate  Division 
as  to  commissions  would  be  entirely  correct,  if  it  were  not 
for  special  circumstances  which  take  the  case  out  of  the 
ordinary  rule.     The  recital  of  a  few  facts  will  indicate  the 
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points  upon    which   onr   views  are   at   variance  with  those 
expressed  by  the  learned  Appellate  Division. 

The  testatrix  died  in  July,  1896,  leaving  six  daughters  and 
one  son,  who  were  the  only  beneticiaries  under  her  will.  The 
appellants  entered  upon  the  performance  of  their  duties  as 
executors  and  trustees  and  continued  until  1901,  when  they 
were  prepared  to  make  and  file  an  account  down  to  Decem- 
ber 31st,  1900.  For  several  reasons  they  had  been  requested, 
by  some  of  the  parties  in  interest,  not  to  file  a  formal  account 
in  the  Surrogate's  Court.  For  the  purpose  of  ascertaining 
the  wishes  of  all  the  beneficiaries,  the  appellants  mailed  to 
each  of  them  a  letter  expressing  a  willingness  to  refrain  from 
filing  an  account  in  the  Surrogate's  Court,  if  by  the  consent 
of  all  concerned  the  appellants  could  be  assured  of  legal  pro- 
tection and  of  the  right  to  their  legal  commissions.  To  this 
end  the  appellants  submitted  to  the  beneficiaries  a  proposed 
decree,  to  the  entry  of  which  they  all  consented  in  writing, 
except  the  respondent  Robinson  and  Kathariuc  T.  Martin  ; 
the  signature  of  the  latter  being  unnecessary,  as  she  was  one 
of  the  accounting  parties.  The  respondent  Robinson  acqui- 
esced in  the  plan  for  the  informal  accounting  and  approved 
the  account,  but  declined  to  sign  the  consent  for  the  entry  of 
the  decree  upon  the  sole  ground  that  she  objected  to  the 
amount  of  the  commissions  claimed  by  the  executors  and  trus- 
tees, and  desired  to  have  that  question  held  open  for  disposi- 
tion by  the  surrogate  when  a  final  accounting  should  be  made. 
Thus  the  situation  remained  until  1907,  when  the  surrogate 
made  the  original  decree  herein.  That  decree  provided  for 
one  full  commission  to  each  of  the  appellants  herein  on  the 
amount  which  they  received  and  paid  out  as  executors,  and 
another  full  commission  on  the  amount  w^hich  they  received 
and  paid  out  as  trustees.  Their  account  was  also  credited 
with  the  sums  which  each  had  retained  as  connnissions  on  the 
income  which,  from  time  to  time,  had  been  paid  to  the  several 
beneficiaries.  From  the  decision  thus  made  by  the  surrogate 
the  respondent  Robinson  appealed  to  the  Appellate  Division, 
where  the  decree  of  the  surrogate  w-as  modified  upon  the 
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ground  tliat,  under  this  will,  the  executorial  and  trust  duties 
were  so  blended  as  to  brinor  the  ease  within  the  rule  laid  down 
•in  3fcAlj}{ne  v.  Potter  {8upra\  v/here  it  was  held  that  the 
personal  representatives  of  the  decedent  were  only  entitled  to 
single  commissions.  The  order  of  the  Appellate  Division 
modified  the  surrogate's  decree  by  directing  a  recomputation 
of  the  commissions  upon  that  basis  by  the  parties  if  they  were 
able  to  agree,  and,  in  case  of  their  failure  to  do  so,  that  the 
matter  be  remitted  to  the  Surrogate's  Court  for  further  pro- 
cedure in  conformity  with  the  opinion.  The  parties  did  not 
agree  upon  the  recomputation.  Thereupon  the  matter  was 
taken  back  to  the  Surrogate's  Court,  where  the  figures  were 
recomputed  in  accordance  with  the  opinion  of  the  Appellate 
Division.  From  the  decision  of  the  Surrogate's  Court  then 
made  the  executors  and  trustees  took  an  appeal  to  the  Appel- 
late Division,  where  there  was  an  unanimous  affirmance,  and 
the  executors  and  trustees  have  now  appealed  to  this  court. 
In  the  light  of  these  facts,  the  two  questions  which  we  are 
called  upon  to  decide  may  very  briefly  be  stated  and 
disposed  of. 

1.  We  agree  with  the  learned  Appellate  Division  in  the 
construction  to  be  placed  on  the  will  herein,  and  also  in  the 
conclusion  that  under  ordinary  circumstances  each  of  the  execu- 
tors and  trustees  herein  would  onlv  be  entitled  to  one  full 
commission  as  executors  upon  the  corpus  of  the  estate  col- 
lected and  paid  out.  We  think,  however,  that  the  six  bene- 
ficiaries who  expressly  consented  in  writing  to  the  informal 
accounting  in  1901,  and  who  acquiesced  in  the  original  decree, 
are  bound  by  their  acts.  {Ilurlhai't  v.  Durante  88  N.  Y. 
121;  Ilancox  v.  Meeker,  95  N.  Y.  528.)  That  decree 
granted  to  each  of  the  executors  and  trustees  full  commis- 
sions in  each  capacity.  Six  of  the  beneficiaries  filed  no 
objections  thereto  and  took  no  appeal  therefrom.  Under 
these  circumstances  they  must  abide  by  the  original  decree. 
A  different  situation  exists  as  to  the  respondent  Robinson  who 
refused  to  consent  to  the  commissions  claimed  by  the  execu- 
tors, and  later  took  an  appeal  from  the  surrogate's  decree 
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allowing  them.  She  is  entitled  to  have  the  appellants'  commis- 
sions upon  her  share  of  principal  of  the  estate  fixed  according 
to  the  decree  of  the  surrogate  whieli  was  made  in  obedience' 
to  the  directions  of  the  Appellate  Division  upon  the  former 
appeal.  {St.  John  v.  Andrews  TnstituU^  192  N.  Y.  382.) 
In  other  words,  as  against  her  share,  only  one  full  commission 
should  be  awarded  upon  the  gross  amount  of  principal  and 
income  to  each  of  the  appellants ;  and  the  commissions  on  her 
share  of  the  income  should  be  computed  upon  the  basis 
hereinafter  indicated. 

The  appellants'  commissions  on  the  two  separate  trust  funds 
provided  for  by  the  will,  viz.,  one  of  $50,000  and  the  other 
consisting  of  a  one-seventh  part  of  the  residuary  estate,  seem 
to  have  been  fixed  by  the  original  decree,  and  no  question  in 
regard  thereto  is  before  us  on  this  appeal.  As  to  such  com- 
missions, of  course,  there  is  no  occasion  for  change  in  the 
decree  of  the  courts  below. 

2.  The  second  question  is  as  to  the  method  of  computing 
commissions  on  income  received  and  paid  out  by  the  appel- 
lants as  trustees  after  the  informal  accounting  in  1901.  It 
appears  that  they  collected  the  income  and  made  annual  pay- 
ments thereof  to  the  parties  entitled  thereto,  but  did  not 
render  an  account  of  such  collections  and  payments  to  the 
Surrogate's  Court.  Under  the  last  decree  of  the  surrogate 
made  pursuant  to  the  direction  of  the  Appellate  Division,  the 
commission  on  income  thus  collected  and  paid  out  was  based 
upon  the  total  of  income,  rather  than  upon  each  year's  income 
stated  separately.  We  think  that  the  appellants  are  entitled 
to  have  their  commissions  upon  the  income  paid  out  as  trus- 
tees, after  the  informal  accounting  of  1901,  computed  on  the 
basis  of  annual  rests  as  against  all  the  beneficiaries,  including 
the  respondent  Robinson.  (Ilancox  v.  Meeker^  supra  'y  Mat- 
ter of  Mason^  98  N.  T.  527,  535  ;  Olcott  v.  Baldwin^  supra) 

The  order  of  the  Appellate  Division  should,  therefore,  be 
modified  in  accordance  with  the  foregoing  views,  and  as  modi- 
fied affirmed,  without  costs  to  either  party.  If,  however,  the 
parties  cannot  agree   upon   a  recomputation  of  the  figures 
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witliin  twenty  days  after  the  date  of  this  decision,  the  decree 
of  the  surrogate  and  the  order  of  the  Appellate  Division 
should  be  reversed  and  the  proceedings  remitted  to  the  Sur- 
rogate's Court  for  sucli  further  proceedings  as  may  be  neces- 
sary to  carry  this  decision  into  effect. 

CcLLEN,  Ch,  J.,  Haioht,  Vann,  Willard  Bartlett^ 
HisoooK  and  Chase,  JJ.,  concur. 

Ordered  accordingly. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
The  New  York  Carbonic  Acid  Gas  Comfanv,  Appellant. 

The  People  of  the  State  of  Xew  York,  Respondent,  v. 
The  Geysers  Natural  Gas  Company,  Appellant. 

The  People  of  the  State  of  New  York,  Respondent,  v. 
The  Lincoln  Spring  Company,  Appellant. 

The  People  of  the  State  of  New  York,  Respondent,  v. 
The  Natural  Carbonic  Gas  Company,  Appellant. 

Waters  and  watercourses  —  mineral  springs  —  construction  and 
application  of  chapter  429  of  Laws  of  1908  prohibiting  the 
pumping  of  subterranean  mineral  waters  —  action  thereunder 
to  restrain  pumping  at  Saratoga  Springs — evidence  —  what 
defendants  may  show  —  presumption  of  validity  of  the  statute 
—  right  of  the  people  of  the  state  to  bring  an  action  under  the 
statute. 

The  adoption  of  the  doctrine  of  a  reasonable  use  of  one's  property  in 
subterranean  percolating  waters,  to  be  measured  by  the  rights  and  neces- 
sities of  others,  is  a  modification  of  the  earlier  rule,  obviously  resulting 
from  a  consideration  of  the  differing  conditions  of  the  age  and  of  the 
possibilities  of  an  unlimited  and  destructive  use  from  modern  engineer- 
ing methods. 

Chapter  429  of  the  Laws  of  1008  does  not  operate  to  prohibit,  as  unlawful, 
all  pumping  from  wells  bored  into  the  rock,  of  mineral  waters  holding 
in  solution  mineral  salts  and  an  excess  of  carbonic  acid  gas,  for  the  pur- 
pose of  extracting,  liquefying  or  vending,  separately,  such  gas  as  an 
article  of  commerce,  and  the  prohibition  is  not  to  be  enforced  irrespective 
of  whether  the  use  by  the  defendants  of  their  properties  is  a  reasonable 
one  or  not,  relatively  to  the  legal  rights  of  other  landowners.  The  third 
clause  of  the  statute  was  upheld  in  Haihorn  v.  Natural  Carbonic  Acid 
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Oas  Co.  (194  N.  Y.  826),  distinctly  upon  the  ground  that  it  would  be 
enforceable  within  the  operation  of  the  settled  common -law  rule,  which 
forbids  an  unreasonable  use  of  sub  surface  waters  to  the  injury  of 
another's  rights. 

While  a  landowner  is  entitled  to  make  every  use  of  the  waters  flowing 
under  the  surface  of  his  land,  which  might  be  for  the  legitimate  improve- 
ment or  enjoyment  of  his  lands,  however  it  interferes  with  others  as  a 
natural  consequence,  if  his  use  is  unreasonable,  in  the  sense  that  he  is 
attempting  to  increase  the  flow  of  the  waters  upon  his  lands  for  a  purpose 
not  connected  with  such  improvements  or  enjoyment,  and  to  the  destruc- 
tion or  diminution  of  the  flow  under  the  adjacent  lands  of  others,  he  is 
committing  an  unlawful  act.  The  waste  committed  by  an  owner  in  his 
use  of  his  property,  which  may  be  restrained,  must  appear  to  be  such  as 
affects  the  rights  of  other  landowners  to  the  appropriation  of  the  sub- 
surface waters,  existing  as  a  common  source  of  supply  and  within  the 
area  subject  to  the  influence  of  the  mechanical  contrivances  for  their 
increased  flow. 

The  act  and  the  authority  to  enforce  it  by  an  action  in  the  name  of  the 
People  are  to  be  construed,  not  as  intending  to  exercise  governmental 
power  arbitrarily,  but  as  promulgating  a  rule,  with  authority  to  a  tax- 
payer, or  to  the  law  officer  of  the  state,  to  enforce  obedience  to  it  by  an 
action  which  should  regulate  the  appropriation  and  use  of  the  common 
natural  supply  by  owners  of  lands  coming  within  the  provisions  of  the 
statute.  It  is  quite  within  a  reasonable  exercise  of  the  police  power  to 
regulate  such  rights. 

In  an  action  to  enforce  the  provisions  of  the  statute  and  to  restrain  defend- 
ants from  an  alleged  unreasonable  use  of  the  subteiTnncan  watei*sat  Sara- 
toga Springs,  defendants  are  entitled  to  show  the  situation  of  their  wells, 
the  necessity  of  the  pumping  appliances  used,  that  no  acts  of  theirs, 
in  that  respect,  affected  any  other  spring,  or  well,  or  resulted  in  injury 
to  any  other  person,  and  also  to  give  evidence  to  show  the  comparative 
effects  upon  the  sources  of  supply  of  the  mineral  waters  and  gas,  of 
pumping  from  wells  which  are  bored  into  the  rock,  and  from  those 
which  are  driven  into  the  soil. 

Defendants  are  entitled  to  give  any  competent  evidence  that  they  have,  in 
support  of  their  defense  to  the  validity  of  the  act,  that,  as  its  provisions 
rested  upon  no  real  basis  in  discriminating  against  wells  bored  into  the 
rock,  the  prohibition  was  an  unreasonable  exercise  of  power.  Such 
proof  is  not  objectionable,  because  going  to  show  the  statute  to  be  on 
its  face  invalid;  it  bears  upon  the  reasonableness  of  its  classification 
and  goes  to  show  whether  its  provisions,  in  attempting  a  regulation  of 
the  conflicting  rights  of  all  to  a  common,  natural  supply,  operated 
equally  upon  the  rights  of  a  class  of  property  owners. 

The  People  are  entitled  to  rest  upon  the  presumption  of  the  validity  of 
the  provisions  of  the  act  in  question  and  upon  the  support  to  their  case 
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in  the  admissions  made  and  in  the  inferences  of  facts  from  the  opera- 
tion of  natural  laws,  until  the  evidence  of  the  defendants  establishes, 
or  tends  to  establish,  their  defenses  that  the  statutory  provisions  are 
inapplicable  to  their  case;  that  such  regulations  are  unjustly  dis- 
criminative; or  that  they  are  not  chargeable  with  making  a  use  of 
their  property,  which  is  unreasonable  because  injurious  to  the  rights 
of  others. 

Inasmuch  as  the  public  interests  are  concerned  in  the  enforcement  of  the 
statute,  the  objection  to  the  riglit  of  the  People  to  bring  the  action  is 
without  force;  moreover  the  language  of  the  act  explicitly  invests  the 
attorney-general  with  that  power. 

In  the  above-entitled  actions  the  judgment  of  the  Supretne  Court  was  affirmed 
in  tJie  Appellate  Division  pro  forma.  Hence  the  cases  are  not  reported  in 
tJie  Appellate  Division  Reports, 

(Argued  October  18,  1909;  decided  November  23,  1909.) 

Appeal  in  each  of  the  first  three  above-entitled  actions 
from  a  judgment  of  the  Appellate  Division  of  the  Supreme 
Court  in  tlie  third  judicial  department,  entered  September 
28,  1909,  affirming  a  judgment  in  favor  of  plaintiff  entered 
npon  a  decision  of  the  court  on  trial  at  Special  Term. 

Appeal  in  the  fourth  above-entitled  action  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme  Court  in  the  third 
judicial  department,  entered  October  6,  1909,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

These  actions  were  brought  to  have  the  defendant  in  each 
restrained  from  the  further  commission  of  certain  acts  alleged 
to  be  wrongful.  The  complaint  in  each  action,  so  far  as 
material  to  be  stated,  in  substance,  alleges  the  existence  in  the 
rocks,  which  underlie  tlie  town  and  village  of  Saratoga  Springs, 
of  a  supply  of  carbonic  acid  gas  and  of  natural  mineral  waters, 
holding  in  solution  natural  mineral  salts  and  an  excess  of  car- 
bonic acid  gas ;  that  the  pressure  exerted  by  the  confined  gas 
tends  to  expel  the  waters  tlirough  the  natural  vents,  or  open- 
ings, in  the  rocks  and  to  cause  them  to  issue  naturally  from 
the  surface  of  the  ground,  at  different  places,  as  natural  min- 
eral springs ;  that  these  springs  are  widely  known  and  resorted 
to  for  their  therapeutic  value  as  remedial  agents  and  their 
waters  are  bottled  and  sold  throni>:hout  this  country  and  else- 
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where ;  tliat  large  sums  of  money  have  been  invested  by  the 
owners  of  the  springs,  in  their  development,  and  by  the  inhab- 
itants of  the  town  in  the  construction  of  buildings  for  the 
entertainment  of  visitors  and  to  meet  their  needs  and  necessi- 
ties ;  that  the  springs  are  dependent  upon  the  existence  of  the 
pressure  exerted  by  the  carbonic  acid  gas  confined  in  the  rocks  ; 
that  the  defendant,  as  the  owner  of  neighboring  lands,  beneath 
whose  surface  percolate  large  quantities  of  such  mineral  waters, 
flowing  from  the  same  general  source  as  the  natural  mineral 
springs  aforesaid  and  connected  therewith,  as  part  of  the  same 
system,  maintains  an  establishment,  with  machinery  and  appa- 
ratus, for  the  purpose  of  extracting  from  these  waters  the 
excess  of  natural  carbonic  acid  gas  and  of  compressing  it  into 
liquid  form  for  commercial  purposes ;  that,  through  wells  bored 
into  the  rocks  beneath  tlie  surface  and  with  powerful  pumps, 
the  defendant  has  produced  an  accelerated,  or  unnatural, 
flow  of  the  waters,  by  reason  whereof  the  natural  flow  from  the 
mineral  springs  in  tlie  town  is  impeded,  diverted  and  endan- 
gered, and  the  quantity  of  tlie  natural  carbonic  acid  gas 
diminished ;  that  the  acts  of  tlie  defendant  do  not  subserve 
any  use  connected  with  the  enjoyment  and  usefulness  of  the 
land  as  land  and,  by  aifecting  the  natural  flow  from  the  min- 
eral springs,  have  caused  irreparable  damage  to  the  people  of 
the  state,  to  the  owners  of  the  mineral  springs  and  to  other 
persons,  who  have  invested  moneys  in  buildings  for  the  recep- 
tion and  care  of  health-seeking  visitors ;  that  the  defendant, 
in  prosecuting  its  business,  commits  a  waste  of  the  mineral 
waters  and  its  acts  constitute  an  unreasonable  use  of  its  prop- 
erty and  a  wrongful  diversion  of,  and  interference  with,  the 
said  waters  and  gases,  and  that  carbonic  acid  gas  could  as 
economically  be  produced  with  the  same  machinery  by  arti- 
ficial means.  It  is,  further,  alleged  that  the  defendant's  afore- 
said acts  are  in  violation  of  chapter  429  of  the  Laws  of  1908, 
entitled  "  An  act  for  tlie  protection  of  the  natural  mineral 
springs  of  the  State  and  to  prevent  waste  and  impairment  of 
its  natural  mineral  waters." 

The  answers  of  the  defendants  in  these  actions,  in  sub- 
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stance,  admit  that,  underlying  the  surface  of  the  ground  in 
the  town  and  village  of  Saratoga  Springs,  there  exist  carbonic 
acid  gas  and  mineral  waters,  holding  in  solution  mineral  salts 
and  an  excess  of  carbonic  acid  gas,  which  are  of  therapeutic 
value ;  that  they  were  maintaining  and  operating  upon  their 
lands,  near  the  village,  establishments  for  the  purpose  of 
extracting  from  such  waters  the  excess  of  natural  carbonic 
acid  gas ;  that  they  compress,  liquefy  and  sell  the  same ;  that 
for  their  purposes  they  have  bored  wells  into  the  rocks 
beneath  and  that  by  the  aid  of  pumps  they  were  drawing 
waters  therefrom.  They  deny  that  there  is  any  connection 
between  the  springs,  or  wells,  on  their  premises  and  other 
mineral  springs  in  the  town  ;  or  that  the  wells  are  dependent 
upon  the  same  source  of  supply  ;  or  that  they  have,  by  pump- 
ing, produced  an  unnatural  flow  of  waters,  or  of  gas,  from 
their  wells ;  or  that  they  have  impaired,  diverted,  or  endan- 
gered the  natural  flow  from  any  other  mineral  spring  in  the 
town  ;  or  that  the  plaintiffs,  or  the  other  persons  referred  to 
in  the  complaint,  have  been  injured  by  reason  of  any  of  their 
acts ;  or  that  their  acts  constitute  an  unreasonable  use  of  the 
said  mineral  water,  or  gas,  or  an  interference  with  the  same 
to  the  plaintiffs'  damage,  or  that  of  any  one  else ;  or  that 
carbonic  acid  gas  can  be  artificially  produced  for  commercial 
purposes  as  economically  as  from  the  mineral  waters  upon 
their  premises.  All  allegations  of  damage  to  the  other  springs, 
or  to  the  property  rights  of  others,  are  particularly  denied  by 
the  answers.  The  defendants  then  set  forth,  at  some  length, 
and  justify,  the  nature  of  the  business  in  which  they  have 
been  engaged  and  in  which  large  sums  of  money  have  been 
invested.  They  allege  the  necessity  of  sinking  wells  into  the 
rock,  in  order  to  reach  the  waters,  and  of  the  use  of  pumps, 
in  order  to  raise  them  to  the  surface ;  that  such  pumps  do 
not  attract  the  watei*s.  from  the  adjoining  lands ;  that,  by 
their  use,  the  natural  flow  of  water  and  gas  upon  their  prem- 
ises is  not  exceeded  and  that  there  has  been  but  a  reasonable 
use  of  their  property.  The  defendants,  also,  allege  that  chap- 
ter 429  of  the  Laws  of  1908  is  unconstitutional  and  void,  in 
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that  it  attempts  to  create  an  unreasonable  and  arbitrary 
classification  of  wells. 

Upon  the  trial  of  these  actions,  at  the  Special  Term, 
motions  to  dismiss  the  complaints,  upon  the  ground  that  no 
cause  of  action  had  been  stated  and  of  the  unconstitutionality 
of  the  act,  were  denied  and  the  rulings  were  excepted  to. 
The  defendants  offered  evidence  to  show  the  effects  of  pump- 
ing from  wells,  and  of  pumping,  generally,  and  that  no 
injury  was  caused  by  their  acts  to  any  other  spring,  or  well ; 
but  the  evidence  was  excluded  and  exceptions  were  taken. 
Judgments  were  ordered  for  the  plaintiffs,  restraining  the 
defendants  from  pumping  from  any  well,  made  by  boring 
into  the  rock,  that  class  of  mineral  water  holding  in  solution 
natural  mineral  salts  and  an  excess  of  natural  carbonic  acid 
gas,  for  the  purpose  of  extracting  and  vending  such  gas  as  a 
commodity,  otherwise  than  in  connection  with  the  mineral 
water  and  other  mineral  ingredients  with  which  associated. 

These  judgments  were  affirmed  by  the  Appellate  Division, 
in  the  third  department,  and  the  defendants  have  further 
appealed  to  this  court. 

JSdga?*  T.  BracTcett  for  appellant  in  first  three  actions. 
The  act  under  which  the  action  is  brought,  chapter  429  of  the 
Laws  of  1908,  prohibits  pumping  of  the  mineral  water  in 
question,  even  where  the  pur|)ose  is  to  extract,  collect,  com- 
press, liquefy  and  vend  such  gas  as  a  commodity  otherwise 
than  in  connection  with  the  mineral  water  and  the  other  min- 
eral ingredients  with  which  it  was  associated  only  where  such 
pumping  accelerates  or  increases  the  flow  or  produces  an 
unnatural  flow  of  the  water  or  natural  carbonic  acid  gas  from 
wells  bored  into  the  rock.  {Haihorn  v.  Nat.  Carhoiiic  Gas 
Co.,  194  N.  Y.  326.)  If  by  the  act  in  question  it  was  not 
intended  to  affix  the  element  of  acceleration  or  increase  of 
flow  to  the  prohibition  against  pumping  but  was  intended  to 
prohibit  pumping  absolutely,  then  such  prohibition  is  unrea- 
sonable and  void.  (Freund's  Police  Power,  58  ;  Marburg  v. 
Madison^  1  Cranch,  137 ;  Plessy  v.  Ferguson,  163  U.  S. 
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537;  Jieaga7i  v.  F.  Z.  <6  T.  Co.,  154  U.  S.  362  ;  IF.  li,  R, 
Co,  V.  Jacobsoriy  179  U.  S.  287;  Covington  wSandfoi'd^lQ^ 
U.  S.  578 ;  Z.  &  &  M.  S,  li,  Ji.  Co  v.  Smith,  173  U.  S.  684 ; 
Ritclne  v.  People,  155  III.  98 ;  liuhstrat  v.  People,  185  111. 
133;  MatUr  of  Jacobs,  98  N.  Y.  98;  Wright  v.  IlaH,  182 
N.  Y.  330.)  The  constniction  that  the  act  absolutely  pro- 
hibits pumping  where  the  purpose  is  to  extract  the  gas  and 
sell  it  separately  from  the  water,  whether  it  injures  any  other 
person  or  well,  renders  the  provision  of  the  act  void  for  the 
reason  that  it,  thus  construed,  takes  the  appellant's  property 
without  compensation.  {Forster  v.  Scott,  136  N.  Y.  577 ; 
Matter  of  Jacobs,  98  N.  Y.  98 ;  People  v.  Otis,  90  N.  Y.  48 ; 
Wyyiehainer  v.  People,  13  N.  Y,  378.)  The  act  is  void  as 
creating  an  arbitrary  classitication  between  the  springs  that 
go  into  the  rock  and  those  that  do  not  go  into  the  rock. 
{Matter  of  Potter,  161  N.  Y.  84;  Missouri  v.  Lewis,  101 
U.  S.  22;  Barbier  v.  Connolly,  113  U.  S.  27;  Yich  Wo  v. 
Hopkins,  118  U,  S.  356;  Hayes  v.  Missouri,  120  U.  S.  68; 
Ritchie  v.  People,  155  111.  98  ;  State  v.  I^oomis,  115  Mo.  307 ; 
Yan  Zandt  v.  Waddel,  2  Yerg.  260 ;  Dibrell  v.  Morris,  15 
S.  W.  Rep.  87 ;  People  v.  Van  de  Carr,  91  App.  Div.  20.) 

Alton  B.  Parker  and  Guthrie  B.  Plante  for  appellant  in 
fourth  action.  The  plaintiff  failed  to  make  out  a  cause  of 
action  under  chapter  429  of  tiie  Laws  of  1909.  {Hathorn  v. 
Nat,  Carbonic  Gas  Co,,  194  N.  Y.  326  ;  0.  0,  Co,  v.  Indiana, 
177  U.  S.  190  ;  IF.  N,  G.  Co,  v.  De  Witt,  130  Penii.  St.  235  ; 
Broxon  v.  Spihnan,  155  U.  S.  665 ;  Routh  v.  Driscoll,  20 
Conn.  533 ;  Fraser  v.  Brown,  12  Ohio  St.  294 ;  S,  P.  R,  R. 
Co.  v.  Dufour,  95  Cal.  615  ;  Huber  v.  Merkle,  117  Wis.  535.) 
The  exclusion  by  the  trial  court  of  evidence  oflFered  to 
establish  as  a  matter  of  fact  that  the  provisions  of  the  statute 
are  unconstitutional  and  void  constitutes  reversible  error. 
{People  ex  rel,  M,  S,  Ry,  Co,  v.  Tax  Comrs,,  174  N.  Y.  417 ; 
Sxoeet  V.  City  of  Syracuse,  129  N.  Y.  316 ;  S,  V,  Water 
Wo7*ks  V,  City  of  San  Francisco,  124  Fed.  Rep.  574;  C.  G. 
Co.y,  City  of  Nexo  York,  157  Fed.  Rep.   849;  Mugler  v. 
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Kayisas,  123  U.  S.  023 ;  Fhher  v.  WoodSy  187  N.  Y.  90 ; 
Lindsley  v.  N.  C.  G.  Co,^  162  Fed.  Rep.  954;  People  v. 
Olllson,  109  X.  Y.  389 ;  Townsend  v.  State,  47  N.  E.  llep. 
49;  Cottmg  v.  Kansas,  183  U.  S.  79.)  The  burden  of 
establishing  their  canse  of  action  was  upon  the  plaintiffs. 
Tliis  burden  did  not  shift.  (Ileineman  v.  Heard,  62  X.  Y. 
488 ;  Citxj of  Cohoes  v.  D.  cfe  IL  C.  Co.,  134  X.  Y.  397 ;  Miller 
V.  Boessler,  4  E.  D.  Smith,  234;  Grant  v.  Riley,  15  App. 
Div.  190;  TF27c6>.r  v.  TT7/c?^.r,  46  ITun,  32;  N.  T.  ik  B.  F. 
Co.  V.  Moore,  18  Abb.  .[X.  C]  106.) 

Edward  B,  O'Malley,  Attorney-General  {D.  E,  Brong, 
Charles  C,  Lester  and  ^ash  BocJcxcood  of  counsel),  for 
respondent.  Acceleration  of  flow  need  not  be  shown  in  an 
action  to  enforce  the  third  prohibition  of  the  statute.  {Jack- 
son V.  Lewis,  17  Johns.  477 ;  TF.  c&  TF.  T.  Co,  v.  People,  9 
Barb.  170 ;  Neioell  v.  People,  7  X.  Y.  97 ;  McClicsky  v. 
Cromwell,  11  X.  Y.  600 ;  Thornley  v.  ?7.  xS.,  113  U.  S.  313.) 
The  act  is  to  be  presumed  constitutional  until  the  contrary 
is  shown.  {Mimn  v.  Illinois,  94  TJ.  S.  113 ;  P.  S,  Co.  v. 
West  Virginia,  36  W.  Va.  302 ;  Beecher  v.  Allen,  5  Barb. 
169  ;  People  ex  rel.  City  of  Rochester  v.  Briggs,  50  X.  Y.  533  ; 
People  V.  Draper,  15  X.  Y.  532;  People  exrcl.  Carter  v. 
Rice,  135  X.  Y.  437 ;  People  ex  rel,  Sturgis  v.  Fallon,  152 
X.  Y.  1 ;  Cronin  v.  People,  82  X.  Y.  318;  Granger  v.  2>. 
P.  e/".  CV?^J,  148  Fed.  Rep.  513;  McLean  v.  J.y'7iYz;wa^,  211 
U.  S.  547.)  Chapter  429  of  the  Laws  of  1908  does  not  invade 
any  property  rights  of  the  defendants.  {Ilathorn  v.  Nat.  C. 
G.  Co,,  194  X.  Y.  326  ;  Forhell  v.  City  of  New  York,  164  X.  Y. 
522;  Si)iifh  v.  City  of  Brooklyn,  18  App.  Div.  340;  Jf.  W. 
Co.  V.  City  of  Brooklyn,  32  App.  Div.  454 ;  Westphul  v.  City 
of  New  York,  75  App.  Div.  562;  177  X.  Y.  140;  Statev.  O. 
0.  W.  Co,,  150  Ind.  21 ;  47  L.  R.  A.  632 ;  W,  <&  C,  Nat,  G, 
Co.  V.  Pe  Witt,  130  Pcnn.  St.  235 ;  Jo7ies  v.  Forest  Oil  Co., 
44  Atl.  Rep.  1074;  Brown  v.  Vandergrift,  80  Penn.  St. 
142.)  The  act  in  question  is  a  valid  exercise  of  the  police 
power  vested  in  the  legislature  of  the  state  of  Xew  York. 
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(Cooley  on  Const.  Lim.  572 ;  People  v.  Squires,  107  N.  Y. 
605;  Comm,  v.  Alger,  7  Cash.  85;  Meffert  v.  Packer,  66 
Kan.  710;  195  U.  S.  625 ;  PeopU  v.  Khuj,  110  N.  Y.  418 ; 
Earlier  v.  Connelly,  113  U.  S.  31;  C,  B.  cfe  Q,  By.  Co,  v. 
Comm,:,  200  U.  S.  592.)  The  third  prohibition  of  tlie  act  is  not 
unreasonable  in  its  character  or  extent.  {TIathom  v.  iT.  C,  G, 
Co.,  194  N.  Y.  326 ;  Booth  v.  Illijioia,  184  U.  S.  425 ;  Welch  v. 
Swasey,  214  TJ.  S.  91 ;  Powell  v.  Penrisyhania,  127  U.  S.  678 ; 
MugUr  V.  Kansas,  123  U.  S.  623  ;  C.B.dk  R.  I.  R.  R.  Co.  v. 
Chicago,  166  TJ.  S.  226  ;  C,  B.  <&  Q.  R.  R.  Co.  v.  Drainage 
Comrs.^  200  U.  S.  561 ;  W.  C  R.  R.  Co.  v.  Chicago,  201  U.  S. 
506.)  The  act  does  not  violate  section  1  of  the  fourteenth 
amendment  of  tlie  Federal  Constitution  in  denying  to  persons 
the  equal  protection  of  the  laws.  {Barhier  v.  Connelly,  113 
U.  S.  27 ;  Tick  ^Yo  v.  Hopkins,  118  IT.  S.  356 ;  State  v.  Jlogan, 
63  Ohio  St.  202 ;  Deiit  v.  West  Virginia,  129  U.  S.  114 ;  Jones 
V.  Brine,\Q^  U.  S.  184;  Minn  v.  Beekioith,  129  U.  S.  29;  Soon 
Tling  v.  Crowley,  113  U.  S.  705  ;  Louisiana  v.  Schlemmer,  42 
La.  Ann.  1166 ;  City  of  Pes  Moines  v.  Keller,  116  Iowa,  648 ; 
Sutton  V.  State,  96  Tenn.  696.)  The  court  committed  no 
error  in  exchiding  extraneous  testimony  offered  to  impeach 
the  constitutionality  of  the  statute.  {People  v.  Cipperly,  37 
Hun,  318;  Matter  of  N.  Y.  EL  Co.,  70  K  Y.  327;  TF.  M. 
M.  Co.  V.  Shanahan,  128  N.  Y.  358  ;  Mugler  v.  Kansas,  123 
TJ.  S.  623;  Powell  v.  Pennsylvania,  127  TJ.  S.  678;  Cant- 
well  V.  City  of  Missouri,  170  Mo.  245;  199  TJ.  S.  602; 
Jacohson  v.  Mass,  196  TJ.  S.  30;  Peck  v.  C  R.  R.  Co.,  94 
Fed.  Rep.  164.) 

• 
Gray,  J.     It  is  difBcult  to  understand  upon  what  ground 

the  evidence  offered  by  these  defendants  was  excluded  ;  unless 
it  be  the  interpretation  given  to  our  decision  of  the  case  of 
Hathorn  v.  Natural  Carhonic  Gas  Co.,  (194  N.  Y.  326). 
No  opinion  appears  to  have  been  expressed  below  and  I 
think  we  must  presume  it  to  have  been  considered  that  the 
statute,  which  authorized  the  plaintiff  to  maintain  the  actions, 
(Laws  of  1908,  chai>.  420),  as  construed  by  this  court,  abso- 
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lutely  prohibited  the  pumping  of  the  mineral  watera  in  ques- 
tion, as  practiced  by  the  defendants  in  the  conduct  of  their 
particular  business.  The  decision  of  the  trial  court,  as  it  is 
formulated  in  the  judgment  roll,  finds  that  the  acts  of  the 
defendants  in  pumping  from  their  wells  mineral  waters,  for 
the  purpose  of  extracting  and  vending  the  carbonic  acid  gas, 
separately,  as  a  commodity,  were  contrary  to  the  provisions  of 
the  act  and  are  "  injurious  to  the  People  of  the  State  of  New 
York  and  tend  to  the  waste  and  impairment  of  the  natural 
mineral  waters  of  said  State."  That  is  to  say,  if  the  judg- 
ments in  these  actions  are  sustained,  the  legislative  enactment 
of  1908  operated  to  prohibit,  as  unlawful,  all  pumping  from 
wells,  bored  into  the  rock,  of  mineral  waters,  holding  in  solu- 
tion mineral  salts  and  an  excess  of  carbonic  acid  gas,  for  the 
purpose  of  extracting,  liquefying,  or  vending,  separately, 
such  gas,  as  an  article  of  commerce,  and  the  prohibition  is  to 
be  enforced  irrespective  of  whether  the  use  by  the  defendants 
of  their  properties  was  a  reasonable  one,  or  not,  relatively  to 
the  legal  rights  of  other  landownei's.  That  this  view  of  the 
arbitrary  action  of  the  statute  must  have  obtained  below  seems 
evidenced  by  the  finding,  which  I  have  just  quoted  from,  as 
to  the  effect  of  the  acts  complained  of. 

I  think  that  the  opinion  of  this  court  in  the  Ilaihorn  Case^ 
{8upra\  must  have  been  greatly  misapprehended,  both  as  to 
the  basis  upon  which  it  was  rested  and  as  to  the  princi]>les 
sought  to  be  established  thereby.  In  that  case,  it  was,  cer- 
tainly, intended  to  determine  the  constitutionality  of  the  act 
of  1908  and  that  an  action  brought  by  taxpayers,  (who  were, 
also,  spring  owners),  upon  a  complaint  making  like  charges 
against  one  of  these  defendants,  might  be  maintained  under 
the  provisions  of  the  act,  as  well  as  at  common  law  ;  but  it  is 
to  be,  particularly,  observed  that,  in  that  case,  we  had  before 
us  in  the  record  the  admission  by  demurrer  of  the  material 
facts  pleaded  in  the  complaint.  A  careful  reading  of  the 
opinion  will,  in  repeated  instances,  show  that  in  reaching  con- 
clusions attention  was  called  to  the  effect  upon  construction 
of  the  admission  of  the  state  of  facts  exhibited  by  the  plead- 
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ing.  The  complaint  in  the  Ilathorn  action  did  not  diflFer,  in 
its  allegations,  materially,  from  the  present  complaint  and  the 
demand  for  relief  was  for  an  injunction  against  the  use  by 
the  defendant  of  pumps  for  the  purpose  of  accelerating  the 
flow  of  subterranean  waters  and  gas  through  deep  wells. 
Ifaturally,  the  demurrer  to  the  complaint  presented  the  ques- 
tion whether,  by  force  of  the  provisions  of  the  act  of  1908, 
or  at  common  law,  such  an  action  was  maintainable  and  the 
equitable  relief  warranted.  Reasoning  upon  the  principles  of 
the  commoii  law,  as  applicable  to  the  subject  of  rights  in  sub- 
surface and  percolating  waters,  it  was  considered  that  the  doc- 
trine, varying  from  that  of  the  early  English  and  American 
cases,  which  followed  Acto7i  v.  Blundell,  (12  M.  &  W.  324), 
and  gave  to  a  landowner  an  absolute  right  to  all  that  lay  below 
the  surface  of  his  lands,  to  the  later  restriction  imposed  upon 
that  right,  when  its  exercise  was  unreasonable,  because  not 
relating  to  the  use,  or  enjoyment,  of  the  land  itself,  became, 
finally,  settled  by  the  decision  in  the  case  of  Forhell  v. 
City  of  New  York,  (IG-lK  Y.  522).  That  case  laid  down 
the  rule  of  the  reasonable  use  of  percolating  waters.  It  was 
held  that  "  whatever  it  is  reasonable  for  the  owner  to  do  with 
his  sub-surface  water,  regard  being  had  to  the  definite  rights 
of  others,  he  may  do."  It  was  held  not  to  be  unreasonable 
that  he  should  take,  through  wells,  all  the  water  he  needs  for 
"  the  fullest  enjoyment  and  usefulness  of  his  land  as  land  "  ; 
but  that  it  was  unreasonable  for  the  landowner  "to  tap  the 
water  stored  in  the  plaintiff's  land,  and  in  all  the  region  there- 
about, and  lead  it  to  his  own  land,  and,  by  merchandizing  it, 
prevent  its  return."  (P.  526.)  The  adoption  of  this  doctrine  of 
a  reasonable  use  of  one's  property  in  subterranean  percolating 
watere,  to  be  measured  by  the  rights  and  necessities  of  others, 
as  a  modification  of  the  earlier  rule,  obviously,  resulted  from  a 
consideration  of  the  differing  conditions  of  the  age  and  of  the 
possibilities  of  an  unlimited  and  destructive  use  from  modern 
engineering  methods.  The  doctrine  of  ForbelVa  case  was 
held  by  us  to  be  applicable  in  the  decision  of  the  Ilathorn 
case;  inasmuch  as  the  situation  was  "relatively,  of  the  same 


432         People  v.  N.  Y.  Carbonic  Acid  Gas  Co.       [Nov., 


Opinion  of  the  Court,  per  Gray,  J.  [Vol.  196. 

general  character."  Tlie  defendant  in  the  Hathorn  case, 
upon  admitted  facts,  '^  by  artificial  and  unnsnal  methods  liad 
so  increased  the  flow  of  percolating  %vater8  and  gas  upon  its 
lands,  that  it  was  obtaining  a  greatly  increased  proportion  of 
a  common  supply  at  the  expense  of  its  neighbors  *  *  * 
in  order  to  supply  a  public  market  for  a  portion  of  these 
products  while  the  others  are  wasted."  It  was  said  **  if  these 
facts,  resting  now  merely  on  the  allegations  of  a  pleading,  shall 
he  established  hy  evidence,^^  the  conclusion  will  be  authorized 
that  they  disclose  a  case  of  ^'  unreasonable  and  improper  con- 
duct *  *  *  and  make  out  *  *  *  a  sufficient  cause 
for  appeal  to,  and  relief  by,  a  court  of  equity."  That  appli- 
cation was  made  of  the  common-law  rule  of  the  reasonable  use 
of  sub-surface  waters,  as  settled,  is,  further,  made  clear  by  the 
holding  that "  no  distinction  in  this  case  can  be  predicated  upon 
the  peculiar  character  and  quantity  of  the  salts,  and  gases 
which  happen  to  be  in  solntion."  (P.  338.)  Having  considered 
the  plaintiffs  right  to  relief  upon  common-law  principles,  the 
effect  of  the  act  of  1908,  (L.  1908,  Chap.  429),  was  next 
discussed,  and  the  objections  urged  to  the  validity  of  the 
legislation  were  overruled.  The  prohibition  of  the  act  was 
held  to  be  effective  to  restrain  the  defendant  from  the  com- 
mission of  the  acts  alleged  and  to  prevent  the  destruction,  or 
diminution,  of  the  flow  of  waters  under  the  lands  of  others, 
for  the  purpose  of  diverting  them  to  some  use  entirely  discon- 
nected with  the  improvement  and  enjoyment  of  the  defend- 
ant's land.  As  such  results  were  alleged  by  the  complaint  to 
have  been  occasioned  by  the  defendant's  acts  and  were  to  be 
regarded  as  admitted  by  the  demui-rer,  it,  necessarily,  followed 
that  a  cause  of  action  was  stated  under  the  statute.  I  do  not 
think  any  particular  discussion  of  the  provisions  of  the  act  to 
be  called  for,  other  than  to  mention  what  was  decided  in  the 
Hathorn  case  and  what  application  was  there  made  of  the 
statutory  prohibition.  The  act  of  1908  contained  four  prohibi- 
toi-y  clauses,  more  or  less,  directed  to  the  purpose  as  declared 
in  the  title,  namely :  "  tlie  protection  of  the  natural  mineral 
springs  of  the  State  and  to  prevent  waste  and  impairment  of 
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its  natural  mineral  waters."  Of  these  four  clauses,  three  were 
condemned,  because  too  broad  and  unqualified,  wlien  tested  by 
the  common-law  rule  governing  the  landowner's  property 
rights.  The  third  clause  was  upheld.  That  contained  a  pro- 
vision prohibiting  pumping,  or  otlierwise  drawing  by  artificial 
appliance,  from  any  well,  bored  into  the  rock,  that  class  of 
mineral  waters  holding  in  sohition  natural  mineral  salts  and 
an  excess  of  carbonic  acid  gas ;  or  pumping,  or  by  any  artifi- 
cial contrivance  whatsoever,  in  any  manner,  producing  an 
unnatural  flow  of  carbonic  acid  gas,  issuing  from,  or  contained 
in,  any  such  well,  "  for  the  purpose  of  extracting,  collecting, 
compressing,  liquefying  or  vending  such  gas  as  a  commodity 
otherwise  than  in  connection  with  the  mineral  water."  This 
provision  was  upheld,  distinctly,  upon  the  ground  that  it 
would  be  enforceable  within  the  operation  of  the  settled  com- 
mon-law rule,  which  forbids  an  unreasonable  use  of  sub-sur- 
face waters  to  the  injury  of  another's  rights.  "It  was 
entirely  proper  ",  it  was  said,  "  for  the  legislature  to  adopt 
the  provision  in  question  defining  and  regulating  the  rights 
of  persons  desiring  to  use  mineral  waters  like  those  of  Saratoga 
Springs  and  to  prevent  such  use  thereof  as  would  either  result 
in  waste  of  the  natural  resources  of  the  land  to  the  injury  of 
general  and  public  interests,  or  in  the  unreasonable  impairment 
of  the  rights  of  others  entitled  to  draw  from  a  common  source." 
(p.  343.)  As  these  results  flowed  from  the  defendant's  use  of 
its  wells,  under  the  allegations  of  the  complaint,  the  statutory 
prohibition  was  held  to  apply  and  to  be  available  in  pro- 
tection of  the  plaintiff's  rights,  it  is,  or  should  be,  clear 
from  the  opinion  that  the  act  was  construed  in  the  light  of 
the  common-law  rule  and,  so  far  as  it  did  not  contravene  that 
rule,  its  prohibition  was  valid,  when  invoked  for  the  protec- 
tion of  those,  who  were  suffering  injury  to  their  legal  rights 
from  the  unreasonable  use  made  by  another  of  his  property, 
in  a  region  covered  by  the  terms  of  the  act.  "What  wo 
intended  to  hold,  and,  as  I  tliink,  did  hold,  was  that,  while  a 
landowner  was  entitled  to  make  every  use  of  the  waters  flow- 
ing under  the  surface  of  his  land,  which  might  be  for  the 
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legitimate  improvement,  or  enjoyment,  of  his  lands,  however 
it  interfered  with  others  as  a  natural  consequence,  if  his  use 
was  unreasonable,  in  tlie  sense  that  he  was  attempting  to 
increase  the  flow  of  the  \vaters  upon  his  lands,  for  a  purpose 
not  connected  with  such  improvement,  or  enjoyment,  and  to 
the  destruction,  or  diminution,  of  the  flow  under  the  adja- 
cent lands  of  others,  he  \va8  committing  an  unlawful  act.  The 
waste  committed  by  an  owner  in  his  use  of  his  property,  if 
complained  of,  must  appear  to  be  such  as  affected  the  rights  of 
other  landowners  to  the  appropriation  of  the  sub-surface 
waters,  existing  as  a  common  source  of  supply  and  within  the 
area  subject  to  the  influence  of  the  mechanical  contrivances 
for  their  increased  flow. 

Our  decision  in  the  JIathorn  case  aflirmed  the  constitu- 
tionality of  the  act  of  1908,  in  question,  and  its  applicability 
to  the  case  of  the  plaintiffs  was  upheld  upon  the  facts  as  they 
stood  admitted  by  the  defendant's  demurrer.  It  is,  of  coui^se, 
not  proper  that  some  isolated  expression  in  the  opinion  of 
Judge  HiscocK  should  be  selected,  in  order  to  give  color  to 
the  argument  for  a  broader  and  more  unqualified  application 
of  the  statute ;  but  it  should  be  read  in  connection  with  the 
context  and  in  the  light  of  the  very  careful  reasoning,  by  which 
the  conclusions  as  to  the  applicability  of  the  act  are  guarded. 

But  the  situation  of  these  parties  in  the  trial  court,  from 
which  this  judgment  comes,  was  altogether  different  from 
what  it  was  in  the  Ilathorn  action.  All  the  alleorations  of 
this  complaint  were  denied,  which  had  relation  to  the  acts  of 
the  defendants,  in  their  effect  upon  the  adjacent  lands  of 
other  owners  and  upon  the  rights  of  others  to  the  common 
enjoyment  of  the  subterranean  mineral  waters,  and,  generally, 
to  acts  alleged  as  constituting  an  unreasonable  use  by  the 
defendants  of  their  properties.  It  was  averred,  in  defense, 
that  it  \vas  necessary  to  make  use  of  \vells  and  of  pumps  in 
the  prosecution  of  the  defendant's  business  and,  further,  that 
the  mineral  waters  and  gas  were  found  both  in  wells  extend- 
ing into  the  rock  and  in  those  reaching  into  the  soil,  and  that 
no   reasonable   basis   existed   for   discriminating   against  the 
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former  as  a  use  of  one's  property.  There  resulted,  therefore, 
issues  wliich  had  to  be  determined  upon  evidence,  before  a 
judgment  could,  properly,  deprive  the  defendants  of  their 
right  to  prosecute  a  business,  which,  in  itself,  was  lawful. 
The  legislature  could  not  enact  arbitrarily  upon  the  subject 
and  we  should  not  so  read  the  act,  in  question.  We  must 
read  into  it  the  intent  to  regulate  the  conflicting  righte  of 
landowners,  who  derive  enjoyment,  or  profit,  from  the  use  of 
these  waters  within  the  earth  and  of  their  constituent  ingre- 
dients and  gases.  In  that  aspect,  the  enactment  was  a  proper 
exercise  of  the  police  power,  which  the  government  possesses 
and  by  which,  among  other  objects  of  governmental  solicitude, 
it  regulates  the  intercourse  of  citizens  and  insures  "  to  each 
the  uninterrupted  enjoyment  of  his  own,  so  far  as  is  reasonably 
consistent  with  a  like  enjoyment  of  rights  by  others,"  {People 
exrel.  N.  Y.  Electric  Lines  Co.  v.  Squire^  107  N.  Y.  593,  605 ; 
Cooley's  Constit'l  Limitations  *572.)  It  is  for  tlie  interest  of  the 
state  that  nooneslioulduse  his  own  property  improperly  ;  but 
the  state  could  not,  under  the  plea  of  protecting  its  natuml 
resources,  arbitrarily,  arrest  the  work  of  the  defendants  and 
deprive  them  of  the  right  to  prosecute  a  lawful  business, 
whatever  its  effect  upon  the  subterranean  mineral  waters  and 
gases.  Such  an  exercise  of  the  police  power  would  bo  highly 
unreasonable  and  irreconcilable  with  the  rules  of  law,  under 
which  rights  in  property  have  been  held  and  recognized.  To 
prohibit  the  defendants  from  conducting  a  lawful  business, 
in  the  manner  they  had  established,  is  to  destroy  a  right, 
which  they  possessed,  and,  it  may  be,  to  annihilate  the 
business ;  but,  whatever  tlie  degree,  it  is  a  taking  of 
property  within  the  constitutional  provision.  (  Wynehamer 
V.  People,  13  N.  Y.  378 ;  In  re  Jacobs,  98  ib.  98.)  It 
does  not  appear  that  tlie  state  has  any  property  in  mineral 
springs  to  protect.  The  land  affected  is  held  in  private 
ownership  and  if  the  rights  of  an  owner  to  its  full  use  and 
enjoyment,  in  lawful  ways,  are  destroyed,  or  impaired,  prop- 
erty is  taken  and  that  tlie  Constitution  of  the  state  forbids ; 
unless,  when   taken  for   public   uses,  just  compensation   be 
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made.  Authority  to'  acquire  any  interest,  or  easement,  in 
mineral  spring  properties,  in,  or  near,  Saratoga  Springs, 
appears  to  have  been,  already,  conferred  by  an  act  passed  by 
the  legislature  in  its  last  session,  which  contains  provisions 
for  compensation  to  those  affected  by  the  taking.  (Laws  of 
1909,  chap.  569).  The  act  and  the  authority  to  enforce  it  by 
an  action  in  the  name  of  the  People  are  to  be  construed,  not 
as  intending  to  exercise  governmental  power  arbitrarily,  but 
as  promulgating  a  rule,  with  authority  to  a  taxpayer,  or  to 
the  law  officer  of  the  state,  to  enforce  obedience  to  it  by  an 
action,  which  should  regulate  the  appropriation  and  use  of 
this  common  natural  supply  by  owners  of  lands  coming 
within  the  provisions  of  the  statute.  It  is  quite  within  a 
reasonable  exercise  of  the  police  power  to  regulate  such 
rights ;  for  all  property  is  held  subject  to  the  power  of  the 
state  to  regulate,  or  control,  its  use,  in  order  to  secure  the 
general  safety,  or  the  general  welfare.  {Bertholf  v.  O^Jieilly^ 
74  N,  Y.  509,  521.)  ^*  Every  holder  of  property,  however 
absolute  and  unqualified  may  be  his  title,  holds  it  under  the 
implied  liability  that  his  use  of  it  may  be  so  regulated,  that  it 
shall  not  be  injurious  to  the  equal  enjoyment  of  others  having 
an  equal  right  to  the  enjoyment  of  their  property,  nor  injuri- 
ous to  the  rights  of  the  community."  (Per  Shaw,  C.  J.,  in 
Comrnomcealth  v.  Algei\  7  Cush.  84.)  Under  our  system  of 
government,  the  power  to  bind  all  by  reasonable  measures, 
looking  to  the  regulation  and  security  of  those  rights,  must 
reside  with  the  legislature.  Its  exercise  of  power,  in  such 
respects,  is  subject  to  the  supervision  of  the  courts  and  where 
it  can  be  seen  that  the  legislation  is  sane  and  reasonably  neces- 
sary, neither  arbitrai-y,  nor  unduly  oppressive,  it  will  be  upheld. 
The  objection  to  the  right  of  the  People  to  bring  such  an 
action,  that  it  relates  to  private  interests,  is  without  force,  as 
we  held  in  the  Ilathorn  case;  inasmuch  as  the  public  inter- 
ests are  concerned  in  the  enforcement  of  the  statute.  But 
whatever  the  argument,  the  language  of  the  act  investing  the 
attorney-general  with  power  to  bring  an  action  is  explicit  and 
that  is  enough.    {People  v.  Ballard^  134  N.  Y.  269.)  If  reason 
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is  sought  for  anthorizing  such  an  action,  it  is  readily  found  in 
the  extensive  nature  of  the  industries  connected  with  the  sub- 
surface mineral  waters  and  gases  of  such  a  locality  as  Saratoga 
Springs.  Tiie  territory  affected  includes  a  large  area  of  land 
in  the  town  of  that  name ;  the  interests  in  the  development  and 
use  of  these  natural  products  are  large  and  many,  and  the  per- 
nicious effects  of  an  unreasonable  and  unlawful  use  by  any  one 
might  be  widespread.  The  right  of  the  People  to  demand  that 
wasting  of  the  product  be  restrained  must  rest  upon  the  groimd 
tliat  it  is  destructive  of  the  rights  of  landowners  to  an  equal 
appropriation  and  enjoyment  of  a  natural  product.  In  Ohio 
Oil  Co.  V.  Indiana^  (177  U.  S.  190,  210),  the  statute  assailed 
made  it  unlawful  for  the  owner  of  a  gas,  or  oil,  well  to  permit 
the  flow  of  either  product,  except  under  certain  restrictions, 
intended  to  prevent  the  depletion  of  the  general  supply.  The 
state  brought  an  action  against  the  oil  company,  pursuant  to  the 
statute.  The  legislation  was  upheld  and  the  exercise  of  legis- 
lative power  justified,  because  of  "  the  peculiar  nature  of  the 
right  and  the  objects  upon  which  it  is  to  be  exerted."  "  The 
power  can  be  manifested,"  it  was  said,  "for  the  purpose  of 
protecting  all  the  collective  owners,  by  securing  a  just  distri- 
bution, to  arise  from  the  enjoyment  by  them,  of  their  privilege 
to  reduce  to  possession,  and  to  reach  the  like  end  by  prevent- 
ing waste."  I  entertain  no  doubt  that  the  power  could  be 
properly  lodged  with  the  attorney-general,  to  be  exercised  in 
his  discretion,  to  maintain  an  action  for  the  purpose  of 
restraining  acts  of  landowners,  when  in  violation  of  the 
provisions  of  the  act. 

But,  inasmuch  as  the  proper  reading  of  the  third  provision 
of  the  act  forbids  a  construction  that  it  is  unqualifiedly  pro- 
hibitory of  the  pumping  of  the  mineral  waters,  for  the  pur- 
pose of  separating  and  vending  the  gas  as  a  commodity, 
without  reference  to  the  reasonableness  of  such  a  use  of  the 
property,  relatively  to  the  rights  of  others,  the  importance 
and  materiality  of  evidence,  offered  by  a  defendant  to  show 
that  his  wells,  with  their  pumping  appliances,  caused  no 
unnatural  flow  and  had  no  effect  upon  the  properties  of  others, 
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entitled  to  draw  from  a  common  source  of  supply,  become 
apparent.  The  right  to  equitable  relief  depends  upon  whether 
that  which  is  demanded  appears  to  be  proper  upon  an  investi- 
gation of  the  facts.  That  the  statute  is  not  applicable  to  their 
case,  the  defendants  should  liave  been  permitted  to  show  by 
any  competent  evidence.  They  were  entitled  to  show  the 
situation  of  their  wells,  the  necessity  of  the  pumping  appli- 
ances used  and  that  no  acts  of  theirs,  in  that  respect,  affected 
any  other  spring,  or  well,  or  resulted  in  injury  to  any  other 
person.  Evidence  to  show  the  comparative  effects  upon  the 
sources  of  supply  of  the  mineral  waters  and  gas  of  pumping 
from  wells,  which  are  bored  into  the  rock,  and  from  those 
which  are  driven  into  the  soil,  was,  also,  fairly  within  the 
issues.  Of  course,  the  purpose  of  such  evidence  was  to  show 
that  the  act  of  1908  violates  that  provision  of  the  Federal 
Constitution,  whic.ii  prohibits  a  state  from  denying  "  to  any 
person,  within  its  jurisdiction,  the  equal  protection  of  the 
laws,"  in  that  an  arbitrary  classification  was  made  of  wells 
bored,  or  drilled,  into  the  rock.  That  point  was  considered  in 
our  opinion  in  the  Hathorn  Case^  {supra) ;  where  it  was  held 
that  the  classification  was  valid,  if  "  based  on  some  suflScient 
reason  and  not  on  mere  caprice  or  arbitrary  election.  *  *  * 
Under  the  admitted  allegations  of  the  complaint  *  *  *  a 
proper  basis  existed  for  the  classification  made  by  the  Legis- 
lature." From  those  allegations  it  appeared  that  differing 
conditions  prevailed  in  the  two  classes  of  wells  and  that 
pumping  from  those  bored  into  the  rock  was  much  more 
exhaustive  and  destructive  of  the  common  rights.  There,  as 
here,  the  complaint  showed  that  the  excess  of  gas  existing  in 
the  cavities  of  the  rocks  exerted  a  great  pressure,  which  tends 
to  expel  the  waters  and  gas  and  to  cause  them  to  flow  natu- 
rally to  the  surface,  and  that  the  mineral  springs  were  depend- 
ent for  their  existence  upon  such  pressure.  But,  in  the  pres- 
ent case,  these  allegations  were  put  in  issue.  It  was  claimed, 
in  the  answers,  as  a  ground  for  assailing  the  constitutionality 
of  the  act,  that  the  acceleration  of  the  flow  by  pumping  from 
wells,  whether  extending  into  the  rock,  or  into  tlie  soil,  and 
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the  effect  upon  the  gas  and  the  water  charged  tlierewith,  in 
either  case,  were,  in  all  respects,  tlie  same.  I  tliink  tliat  tlie 
defendants  were  entitled  to  give  any  competent  evidence  that 
they  had,  in  support  of  tlieir  defense  to  the  validity  of  the 
act,  that,  as  its  provision  rested  upon  no  real  basis,  in  dis- 
criminating against  wells  bored  into  the  rock,  the  prohibition 
was  an  unreasonable  exercise  of  power.  Such  proof  would 
not  be  objectionable,  because  going  to  show  the  statute  to  be 
on  its  face  invalid ;  it  would  bear  upon  the  reasonableness  of 
its  classification  and  go  to  show  whether  its  provisions,  in 
attempting  a  regulation  of  the  conflicting  rights  of  all  to  a 
common,  natural,  supply,  operated  unequally  upon  the  rights 
of  a  class  of  property  owners.  On  its  face  the  third  prohibi- 
tory provision  of  the  act  appears  to  be  valid,  as  we  have  held 
in  the  Hathorn  case.  The  legislature  assumed  the  existence 
of  a  fact,  so  notorious  in  external  nature  as  to  be  a  matter  of 
common  teaching  and  knowledge,  that  gas,  as  an  elastic  aeri- 
form fluid,  when  confined,  exerts  pressure ;  that  the  natural 
tendency  will  be  to  expel  the  waters,  which  hold  them  in 
solution,  when  generated,  through  any  vent,  or  opening,  in 
the  rocks,  where  confined,  and  that  the  boring  of  wells  into 
such  rocks  would  diminish  the  pressure  and  thereby  destroy, 
or  seriously  impair,  the  force,  which  was  necessary  to  the 
natural  flow  observed  in  the  mineral  springs.  If  the  defend- 
ants were  able  to  show  that  this  scientific  fact  in  the  natural 
world  had  no  application  to  their  situation  and  that  there  was 
no  difference,  in  the  effect  upon  the  general  source  of  supply, 
between  pumping  from  wells  bored  in  the  rock  or  from  those 
driven  in  the  soil,  or  in  the  effect  upon  the  springs  of  other 
landowners,  I  think  they  were  entitled  to  present  that  evi- 
dence for  the  consideration  of  the  court  in  determining  the 
reasonableness  and  validity  of  the  legislative  measure. 

As  to  the  burden  of  proof  I  think  it  rested  upon  the  defend- 
ants. TJiere  was  enough  admitted  as  to  the  situation,  the 
character  of  the  waters  and  the  nature  of  the  work  conducted 
by  the  defendants,  to  bring  them,  j^riwirtJ  facie^  within  the 
operation  of  the  act.     The  People  were  entitled  to  rest  upon 
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the  presumption  of  the  validity  of  its  provision  and  upon  the 
support  to  their  case  in  the  admissions  made  and  in  the  infer- 
ences of  facts  from  the  operation  of  natural  laws,  until  the 
evidence  of  tlie  defendants  established,  or  tended  to  estab- 
lish, their  defenses  that  the  statutory  provisions  were  inappli- 
cable to  their  case ;  that  such  regulations  were  unjustly  dis- 
criminative ;  or  that  they  were  not  chargeable  with  making  a 
use  of  their  property,  which  was  unreasonable  because 
injurious  to  the  rights  of  othei-s. 

For  these  reasons,  I  advise  that  the  judgments  in  these 
four  actions  be  reversed  and  that  new  trials  be  ordered  ;  with 
costs  to  abide  the  event. 

CuLLEN,  Ch.  J.  I  concur  in  the  opinion  of  Geat,  J.,  for 
reversal  of  the  judgments  appealed  from  in  these  cases,  but 
desire  to  add  a  word  in  answer  to  one  argument  pressed  on  us 
by  the  learned  attorney-general.  It  is  urged  that  the  public 
have  such  an  intereet  in  the  mineral  waters  of  Saratoga, 
because  of  their  great  curative  and  health  giving  properties, 
that  the  legislature  may  interpose  for  their  protection  under 
the  right  of  the  state  in  the  exercise  of  its  police  power 
"  to  protect  and  develop  its  natural  resources  ",  even  though 
the  waters  themselves  are  the  property  of  private  persons. 
I  deny  that  the  police  power  vests  in  the  legislature  any 
such  right.  "  The  police  power  of  the  government,  as  under- 
stood in  the  constitutional  law  of  the  United  States,  is 
simply  the  power  of  the  government  to  establish  provisions 
for  the  enforcement  of  the  common  as  well  as  civil  law  maxim, 
sic  utere  tuo^ut  dlienum  non  Zce^Z^^ "  (Tiedeman's  Limita- 
tions of  Police  Power,  p.  4),  that  is  to  say,  one  cannot  use  his 
own  property  so  as  to  injure  the  rights  of  others,  nor  can  he 
use  it  in  such  a  manner  as  to  offend  against  public  morality, 
health  or  peace  and  good  order.  In  the  exercise  of  this 
power,  doubtless,  the  legislature  may  not  only  prohibit  acts  of 
commission  on  the  part  of  the  owner,  but  acts  of  omission, 
provided  tlie  result  of  such  omission  is  to  invade  the  rights  of 
others  or  those  of  the  public.     But  under  that  power  the  leg- 
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islature  cannot  require  an  owner  to  use  his  property  for  the 
advantage  and  benefit  of  others  or  of  tlie  public,  or  even  for 
liis  own  benefit,  nor  restrain  him  from  devoting  it  to  sucli 
purpose  as  he  sees  fit,  or  even  from  wasting  it,  provided 
such  use  does  not  conflict  with  the  riglits  of  others  or  the 
public.  {Matter  of  liyers,  72  N.  Y.  1.)  A  man  owning  a 
coal  mine  may  mine  the  coal  and  waste  it,  regardless  of  the 
interest  of  the  present  generation  or  of  succeeding  ones.  It 
is  not  that  such  conduct  would  not  be  an  evil,  but  because 
the  people  who  framed  our  sj'stem  of  government  taught 
by  experience  deemed  it  wiser  to  trust  the  use  of  property  to 
the  dictates  of  the  intelligent  self-interest  of  the  owner,  rather 
than  to  subject  it  to  governmental  interference. 

That  the  right  to  appropriate  springs  and  subterranean 
waters  is  an  incident  of  the  ownership  of  the  land  is  settled 
by  a  long  line  of  authorities,  to  one  of  which  only  it  is  necessary 
to  refer.  {Bloodgood  v.  AyerSy  108  N.  Y.  400,  405.)  There 
Judge  Finch,  writing  for  the  court,  said :  "  No  stream  or 
water-course  ran  from  the  spring.  The  source  from  which  it 
came  and  the  flow  of  its  waste  or  surplus  were  alike  under 
ground,  concealed,  and  matters  of  speculation  and  uncertainty. 
Such  a  spring  belongs  to  the  owner  of  the  land.  It  is  as 
much  his  as  the  earth  or  minerals  beneath  the  surface ;  and 
none  of  the  rules  relating  to  water-courses  and  their  diversion 
apply."  That  doctrine  has  been  limited  by  the  case  of  For- 
hell  V.  City  of  New  York  (164  N.  Y.  522),  because,  as  pointed 
out  in  the  opinion  of  Judge  Gray,  modern  engineering  has 
created  conditions  unknown  at  the  time  of  the  old  authorities. 
The  modification,  however,  is  only  this:  that  the  absolute 
right  of  appropriation  as  against  other  landowners  who  may 
be  injured  thereby  extends  only  to  a  reasonable  use  of  the 
water.  The  reasonableness  of  the  use,  however,  is  a  question 
between  the  several  landowners,  not  between  the  landowner 
and  the  public  unless  an  actual  stream  or  watercouree  is 
aflFected.  If  the  appropriation  does  not  affect  other  landown- 
ers the  right  to  appropriate  underground  waters  is  unqualified. 

I  concurred    in  the  aflirmance  of   the  judgment  in   the 
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Hatliorn  case  because,  on  the  facts  alleged  in  the  complaint  in 
that  case,  I  thought  the  defendant's  use  of  the  water  unreason- 
able within  the  doctrine  of  the  Forhdl  case,  and  I  concurred 
in  upholding  the  statute  because  I  deemed  it  an  adjustment 
of  conflicting  private  rights  and  the  apportionment  of  a  com- 
mon property  i-ight  among  several  owners.  That  is  a  recog- 
nized branch  of  the  police  power.  {Dorrity  v.  Itapp^  72 
N.  Y.  307;  Ohio  Oil  Co.  v.  />i€?/a;ia,  177  U.  S.  190.)  If, 
however,  the  fact  is  that  the  source  of  supply  from  which  the 
defendant  draws  water  is  not  a  common  one,  but  exclusively 
on  its  own  land,  or  if  its  appropriation  of  the  water  in  no  way 
aifects  the  supply  of  water  on  other  lands,  then  the  statute 
has  no  application. 

Haight  and  Willabd  Bartlett,  JJ.  "We  concur  in  the 
result  reached  in  the  opinion  of  Gray,  J.,  and  concur  in  the 
opinion  of  the  chief  judge  in  so  far  as  he  discusses  the  right 
of  the  state,  in  the  exercise  of  its  police  power,  to  interfere 
with  the  production  of  mineral  water  by  private  persons 
upon  their  own  land. 

Edward  T.  BARTLErr,  Werner  and  IIiscxxtk,  J  J.,  concur 
with  Gray,  J.,  and  Cullen,  Ch.  J.;  Haight  and  Willabd 
Bartletf,  JJ.,  concur  in  result  in  memorandum. 

Judgments  reversed,  etc. 


Mark  N.  Cormaok,  Respondent,  v.  The  New  York,  New 
IIavex  and  IIartfoud  Railroad  Company,  Appellant. 

Carriers  —  definition  of  the  terms  ^'act  of  God  "  and  ^^  inevitable 
accident, '*  which  will  relieve  common  carrier  from  liability  for 
delay  in  transpoi'tation  of  passengers  —  neglect  of  railroad  com- 
pany to  mitigate  conditions  caused  by  snow  storm  —  question 
of  fact 

Definitions  of  the  terms  ''act  of  God"  and  "inevitable  accident  "  col* 
luted  and  discussed,  with  relation  to  the  liability  of  common  carriers  of 
goods  and  passengers. 

A  common  carrier  is  not  nn  insurer  as  to  the  time  when  passengers  will 
reach  their  destination,  in  the  absence  of  an  express  contract  on  the 
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subject.  If  a  railroad  company  negligently  fails  to  keep  the  time  it 
promises  it  will  be  lidble  in  damages  for  injury  thereby  accruing  to  a 
passenger.  But  to  entitle  the  plaintiff  to  recover  there  must  be  proof 
of  negligence.  Neither  time  table  nor  advertisement  is  a  warranty  of 
punctuality. 

A  snow  storm  of  such  severity  as  that  it  delays  a  train,  although  the  rail- 
road company  made  strenuous  efforts  to  clear  the  track,  must  be  classed 
as  an  act  of  Gad,  and  proof  of  its  occurrence  and  effect  constitute  a 
complete  defense  to  the  claim  of  a  passenger  for  damages  by  reason  of 
being  delayed  thereby. 

Where,  however,  a  passenger  was  delayed  by  a  snow  storm  and  com- 
plained of  the  dark,  cold  and  uncomfortable  condition  of  the  car  in 
which  he  claims  to  have  been  compelled  to  spend  the  night,  and  the 
failure  of  the  railroad  company  to  mitigate  such  condition,  as  to  the 
truth  of  which  allegations  there  is  a  conflict  of  evidence,  he  is  entitled 
to  go  to  the  jury  on  that  issue. 

CJormaek  v.  N,  T.,  N.  H.  d  IT.  R.  R.  Co.,  126  App.  Div.  909,  reversed. 

(Argued  October  15,  1909;  decided  November  23,  1909.) 

Appeal,  by  permission,  from  a  judgment  of  tlie  Appellate 
Division  of  tlie  Supreme  Court  in  tlie  first  judicial  depart- 
ment, entered  May  1,  1908,  which  affirmed  a  determination 
of  the  Appellate  Term  affirming  a  judgment  of  the  City 
Court  of  K^ew  York  in  favor  of  plaintiff  entered  upon  a 
verdict. 

The  action  was  brought  to  recover  damages  for  the  negli- 
gent failure  of  the  defendant  promptly  to  transport  the  plain- 
tiff as  a  passenger  upon  one  of  its  trains  from  the  city  of 
Quincy  to  the  city  of  Boston  in  the  state  of  Massachusetts  on 
January  2d,  1904.  The  complaint  alleged  that  the  plaintiff 
purclmsed  a  ticket  for  such  transportation  and  was  received 
at  Quincy  as  a  passenger  in  a  train  leaving  there  at  8 :  40  p.  m. 
and  due  in  Boston  about  8:55  o'clock  on  the  same  evening; 
that  the  defendant  carried  the  plaintiff  to  a  point  within  six 
hundred  or  seven  hundred  feet  of  its  terminal  station  in  Bos- 
ton when  it  refused  to  proceed  further  with  the  train  although 
the  station  was  within  easy  reach  ;  and  that  it  willfully,  wan- 
tonly and  negligently  refused  to  provide  any  means  whereby 
plaintiff  could  be  carried  to  said  terminal  station  although 
trains  were  running  upon  the  adjoining  track  or  tracks,  and 
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willfiillj,  wantonly  and  negligently  compelled  plaintiflE  to 
remain  in  its  said  car  during  the  whole  of  the  night  of  Janu- 
ary 2nd,  1904,  and  until  six  o'clock  on  the  morning  of  Janu- 
ary 3rd,  1904.  The  plantiflE  claimed  to  recover  two  thousand 
dollars  damages  on  account  of  the  detention  and  his  sufferings 
occasioned  by  the  cold. 

The  answer  admitted,  by  not  denying,  the  allegations  of  the 
complaint  in  regard  to  the  plaintifFs  status  as  a  passenger ; 
otherwise  it  was  a  general  denial.  Upon  the  trial,  after  the 
plaintiff  had  rested,  the  defendant  upon  terms  was  allowed  to 
amend  the  answer  so  as  to  set  up  as  an  additional  and  separate 
defense  "that  on  the  2nd  of  January,  1904,  and  the  morning 
of  January  3rd,  1904,  at  Boston  an  act  of  God  consisting  of  a 
blizzard  of  an  unusually  heavy  snow  storm  with  high  wind 
and  low  temperature  prevented  the  defendant  from  carrying 
the  plaintiff  from  the  place  mentioned  in  the  complaint, 
namely  six  hundred  or  seven  hundred  feet  from  the  South 
Station  to  the  defendant's  terminal  at  South  Station  in  Boston, 
and  that  no  negligence  of  tlie  defendant  in  any  way  con- 
tributed to  the  condition  of  the  plaintiff  at  that  time  and 
place  set  up  and  mentioned  in  the  complaint." 

Evidence  was  introduced  in  support  of  this  defense,  after 
which  a  motion  was  made  for  the  direction  of  a  verdict  in 
favor  of  the  defendant.  This  motion  was  denied.  The 
defendant  duly  excepted  and  the  case  was  submitted  to  the 
jury,  who  rendered  a  verdict  of  fifty  dollars  in  favor  of  the 
plaintiff.  That  judgment  has  been  affirmed  by  the  Appellate 
Term  and  the  Appellate  Division.  The  record  does  not  show 
that  the  alHrmance  in  either  instance  was  unanimous.  The 
case  comes  to  this  court  under  leave  granted  by  the  Appellate 
Division. 

Charles  M.  Sheaf e^  Jr,^  and  William  Greenough  for  appel- 
lant. The  trial  court  erred  in  denying  defendant's  motions 
for  dismissal  of  the  complaint  and  for  a  direction  of  a  verdict 
for  defendant.  {Palmer  v.  R,  R.  Co.^  101  Cal.  187 ;  Gerardy 
V.  E.  R.  Co,,  52  Misc.  Eep.  466 ;  Briddon  v.  R.  R,  Co.,  28 
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L.  J.  Excli.  51;  E.  T.  Co.  v.  Wallace,  68  Perm.  St.  302; 
Coinpton  V.  Z.  7.  i?.  i?.  6\>.,  1  N.  Y.  S.  R.  554;  Prospert  r. 
J?y.  Cb.,  28  R.  I.  367.) 

Charles  D,  It'ulgway  for  respondent.  The  defendant  is 
estopped  from  pleading  an  "act  of  God  "as  an  excuse  for 
non-performance  of  its  contract  to  transport  plaintiff  promptly. 
{Beebe  v.  Johiison,  19  Wend.  500 ;  Harmon  v.  BingKatrhy  12 
K  Y.  99 ;  Booth  v.  S.  D.  Rolling  Mill,  60  N.  Y.  487.)  If 
the  defendant  could  not  perform  its  contract  according  to  its 
termSy  viz.,  to  transport  plaintiff  to  its  terminal  station  promptly 
in  the  ti-ain  on  which  it  received  him,  the  law  required  it  to 
employ  all  reasonable  care  and  diligence  in  providing  other 
available  means  to  take  him  to  the  terminal.  (  Williams  v. 
Vanderhilt,  28  N.  Y.  217.)  The  judgment  should  be  affirmed 
because  the  defendant  did  not  employ  all  reasonable  care  and 
diligence  in  opening  up  the  tracks  in  its  terminal  yard  upon 
which  there  were  trains  carrying  incoming  passengers.  {Mc Ar- 
thur V.  Sears,  21  Wend.  190 ;  Merritt  v.  Earle,  29  N.  Y.  115.) 

WiLLARD  BARTLErr,  J.  There  is  no  conflict  in  the  evi- 
dence as  to  the  condition  of  things  which  prevented  the  train 
in  which  the  plaintiff  was  a  passenger  from  getting  into  the 
defendant's  station  at  Boston  on  the  night  of  the  2nd  of  Jan- 
uary, 1904.  The  weather  was  extremely  cold  —  the  tempera- 
ture ranging  from  six  degrees  Fahrenheit  to  zero  —  and  the 
wind  was  blowing  hard  and  a  heavy  snow  storm  prevailed,  of 
such  proportions  as  to  be  ordinarily  denominated  in  America 
a  blizzard.  The  snow  fell  to  the  depth  of  almost  a  foot  on 
the  level  and  was  blown  in  the  railroad  yard  into  drifts  three 
and  five  feet  high.  This  drifting  snow  accumulated  in  the 
switches,  packing  in  and  around  the  points  and  other  mova 
ble  parts  so  that  the  switches  could  not  be  operated  from  the 
Eignal  tower  until  the  snow  was  removed.  According  to  one 
of  the  witnesses  the  high  wind  forming  snowdrifts  over  the 
switches  put  everything  in  the  yard  "out  of  commission" 
about  six  o'clock  in  the  evening,  inasmuch  as  the  entire  force 
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of  men  available  for  the  service  of  the  defendant  was  unable 
to  dig  the  switches  out  so  as  to  operate  outgoing  and  incoming 
trains.  As  soon  as  the  storm  commenced  the  railroad  company 
hired  extra  men  in  addition  to  twenty-nine  men  regularly 
employed  in  the  yard.  One  hundred  and  eighty-nine  extra 
men  were  thus  employed  in  sweeping  out  the  switches  by 
digging  around  the  movable  frogs  with  brooms  and  shovels. 
They  worked  all  night  and  yet  it  was  found  impracticable  to 
move  any  trains  in  the  South  Terminal  Station  of  the  defend- 
ant between  about  six  o'clock  on  the  evening  of  January  2nd, 
and  about  six  o'clock  on  the  morning  of  January  3rd,  1904. 
During  this  period  about  ninety-tive  trains  were  scheduled  to 
enter  and  leave  the  station.  No  train  due  after  six  o'clock 
was  able  to  get  in. 

It  was  further  proved  that  a  storm  of  such  a  character  as 
has  been  described  is  unusual  in  Boston  and  that  all  the 
switches  on  the  defendant's  track  were  in  perfect  condition 
and  capable  of  being  operated  perfectly  if  they  had  not  been 
obstructed  by  snow  and  ice.  There  is  some  discrepancy  as  to 
the  precise  point  where  the  train  from  Quincy  was  stalled  — 
some  of  the  witnesses  stating  that  it  was  six  hundred  or  seven 
hundred  feet  outside  the  railroad  yard  and  others  that  it  was 
at  or  near  the  Dover  street  station,  about  a  mile  distant.  How- 
ever that  may  be,  there  is  no  doubt  that  the  train  was  blocked 
by  the  blizzard.  Nor  can  there  be  any  doubt  on  this  record  that 
the  defendant  railway  corporation  through  its  servants  and 
agents  made  strenuous  efforts  during  the  night  to  clear  away 
the  obstructions  so  as  to  permit  the  entrance  of  this  train 
and  all  other  incoming  trains  into  the  station.  These  efforts, 
as  has  been  seen,  w^ere  not  successful  until  the  next  morning. 

The  chief  question  with  which  we  have  to  deal  in  the 
present  case  is  the  effect  of  an  act  of  God  or  inevitable  acci- 
dent to  relieve  a  common  carrier  from  his  obligation  to  carry 
passengers  promptly.  The  defendant  pleaded  the  Boston 
blizzard  of  January  2,  1904-,  as  its  excuse  for  delaying  the 
arrival  of  the  plaintiff  from  8:55  o'clock  in  the  evening  until 
6  o'clock  the  next  morning.     It  denominates  the  blizzard  an 


1909.]      CoRMACK  V,  N.  Y.,  N.  II.  &  II.  E.  R.  Co.  447 


N.  Y.  Rep.]    Opinion  of  the  Court,  per  Willard  Baiitlett,  J. 

act  of  God.  This  phrase  has  been  variously  interpreted. 
Lord  Mansfield  considered  an  act  of  God  to  be  "  something 
in  opposition  to  the  act  of  man  "  and  its  meaning  is  most  fre- 
quently illustrated  by  reference  to  lightning  and  tempests. 
{Forward  v.  Piitard^  1  T.  R.  27.)  Some  text  writers  and 
judges  have  deemed  the  phrase  synonymous  with  inevitable 
accident  while  others  insist  that  the  terms  are  not  convertible. 
(See  Wharton  on  Negligence,  §  553;  Mc Arthur  v.  SearSy 
21  Wend.  190;  Merritt  v.  Earle,  29  N.  Y.  115.)  There  is 
an  extreme  subtlety  in  some  of  the  suggestions  in  support  of 
a  differentiation,  as  in  Blyihe  v.  Denver  cfe  Rio  Grande  R. 
Co.  (15  Colo.  333)  where  it  is  insisted  that  there  is  a  legal 
distinction  between  an  inevitable  accident  and  an  act  of  God. 
In  that  case  a  gale  of  wind  blew  a  railroad  train  from  t]ie 
track  and  overturned  a  stove  or  lamp  in  one  of  the  cars, 
which  set  lire  to  a  package  of  gold  and  silver  watches  belong- 
ing to  the  plaintiff.  The  court  said  that  the  immediate 
resulting  cause  producing  the  loss  was  the  fire  which  might 
properly  be  termed  an  inevitable  accident  growing  out  of  the 
former  disaster ;  while  the  direct  cause  of  the  agency  that 
worked  the  destruction  was  the  gale  of  wind  which  was  an  act  of 
God  putting  the  agent  at  work.  Whether,  however,  the  terms 
"act  of  God"  and  "inevitable  accident  "are  convertible  or 
not,  the  snow  storm  which  obstructe<l  the  defendant's  train  in 
the  present  case  was  clearly  an  act  of  God  within  the  mean- 
ing of  that  phrase  in  the  rule  of  law  which  has  made  it  most 
familiar ;  that  is,  the  rule  that  a  common  carrier  of  goods  is 
an  insurer  against  all  risks  except  those  caused  by  the  act  of 
God  or  the  public  enemy.  The  act  of  God  is  most  frequently 
interposed  as  a  defense  in  suits  seeking  to  charge  common 
carriers  with  the  partial  or  total  loss  of  goods ;  and  in  such 
cases  the  following  natural  causes  among  others  have  been 
held  to  be  acts  of  God :  Heavy  snow  storms,  unprecedented 
or  unusual  and  extraordinary  freshets  or  floods,  severe  wind 
storms,  washouts  and  earthquakes. 

The  cases  are  numerous  in  which  a  snow  storm  has  been 
held  to  be  an  act  of  God  which  will  relieve  a  common  carrier 
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of  goods.  It  will  suffice  to  refer  to  a  few  of  the  typical 
decisions  to  this  effect. 

In  Black  v.  Chicago^  Burl,  cfe  Quincy  R.  Co,  (30  Neb. 
197)  the  witnesses  characterized  the  snow  storm  as  a  bliz- 
zard, and  an  unprecedented  snow  storm  of  such  violence  as  to 
obstruct  the  movement  of  trains  was  declared  to  fall  witliiii 
the  term  "act  of  God."  It  was  further  said  that  while  com- 
mon carriers  are  not  insurers  against  loss  occasioned  by  an  act 
of  God,  they  are  required,  upon  the  intervention  of  an  act  of 
God,  to  exercise  ordinary  and  reasonable  care  and  diligence 
to  protect  the  property  which  they  have  undertaken  to 
transport  against  any  loss  or  damage. 

In  Feinberg  v.  i>.,  Z.  c6  W.  7?.  R,  Co.  (52  N.  J.  Law,  451) 
the  great  blizzard  of  March  12, 1888,  was  held  to  be  "  undoubt- 
edly the  act  of  God"  or  an  inevitable  accident  not  antici- 
pated or  within  the  control  of  the  railroad  company. 

In  Ballentine  v.  North  Missouri  R.  R,  Co.  (40  Mo.  491) 
it  was  held  that  a  carrier  is  not  liable  for  negligence  if  he  be 
prevented  from  performing  his  duty  by  an  act  of  God,  and  that 
a  snow  storm  which  blocks  up  a  railroad  to  such  an  extent  as 
to  hinder  and  delay  the  running  of  cars  is  such  an  act. 

In  Pruitt  V.  Hannibal  d&  St.  Joseph  R.  R.  Co.  (62  Mo. 
527),  which  was  an  action  for  damages  alleged  to  have  been 
occasioned  by  the  defendant's  negligence  and  breach  of  con- 
tract as  a  common  carrier,  the  principal  defense  relied  upon  to 
excuse  the  failure  promptly  to  transport  the  plaintiff's  property 
was  the  occurrence  of  a  remarkable  and  unprecedented  snow 
storm  which  stopped  the  trains  from  ten  to  fifteen  days.  The 
court  expressed  the  opinion  that  a  violent  snow  storm  or  exces- 
sively cold  weather  could  hardly  be  regarded  as  an  extraordi- 
nary event  in  the  latitude  of  the  defendant's  railroad  in  North 
Missouri  during  the  months  of  December  and  January,  but 
nevertheless  held  that  such  storms  when  of  sufficient  violence 
or  duration  to  obstruct  the  passage  of  trains  must  be  allowed 
to  excuse  delays  so  long  as  the  obstructions  continued. 

In  CunninghaiTh  v.  V^^ahasK  R.  R.  Co.  (79  Mo.  App.  524) 
the  delay  of  the  carrier  w^as  sought  to  be  excused  by  reason 
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of  the  intervention  of  an  act  of  God  "  in  tliat  a  sudden  snow 
storm  occurred  about  as  the  shipment  began  and  continued 
with  violence  that  night  so  as  to  impede  the  travel  of  the 
train,  thus  causing  the  delay."  This  defense  was  amply  sup- 
ported by  testimony  whicli  was  held  to  be  sufficient  in  point 
of  law  to  excuse  the  defendant  for  the  delay  in  transportation. 

In  Jones  v.  Minneapolis  <&  SL  Louis  li.  R.  Co,  (91  Minn. 
229)  the  plaintiff  had  delivered  to  the  defendant  a  lot  of  cattle 
for  transportation  on  a  freight  train,  but  before  the  freight 
train  reached  its  destination  it  was  caught  in  a  blizzard  and 
became  snow-bound  so  that  the  cattle  froze  to  death.  The 
Supreme  Court  of  Minnesota  held  that  the  loss  was  due 
proximately  to  the  storm,  which  was  an  act  of  God  ;  and  that 
when  the  intervention  of  such  an  overpowering  cause  was 
established  the  burden  was  upon  the  opposite  party  to  show 
that  the  negligence  of  the  carrier  had  in  some  manner  con- 
curred in  or  contributed  to  the  loss. 

The  foregoing  cases  relate  to  acts  of  God  in  their  effect 
upon  the  liability  of  carriers  of  goods.  We  are  concerned 
here,  however,  not  with  the  destruction  of  property  but  with 
the  delay  of  a  passenger.  Even  in  respect  to  goods,  a  common 
carrier  is  not  an  insurer  as  to  time.  While  he  is  responsible  for 
the  safety  and  final  delivery  thereof  and  the  general  rule  is  that 
nothing  can  exonerate  him  from  that  responsibility  but  the  act 
of  God  or  the  public  enemy,  he  is  responsible  only  for  the  exer- 
cise of  due  diligence  in  regard  to  the  tim^  of  delivery.  {Par- 
sons v.  Hardy ^  14  Wend.  215.)  So  in  respect  to  passengers,  a 
common  carrier  is  not  an  insurer  as  to  the  time  when  passengers 
will  reach  their  destination,  in  the  absence  of  an  express  con- 
tract on  the  subject.  {Gordon  v.  M,  &  Z.  Railroad^  62  N.  II. 
596,  599,  and  cases  therein  cited.)  If  a  railroad  company  neg- 
ligently fails  to  keep  the  time  it  promises,  it  will  be  liable  in 
damages  for  injury  thereby  accruing  to  a  passenger.  "  But 
to  entitle  the  plaintiff  to  recover  there  must  be  proof  of  neg- 
ligence. Neither  time  table  nor  advertisement  is  a  warranty 
of  punctuality."  (Wharton  on  Negligence,  §  662.)  A  rail- 
road company  which  receives  a  person  upon  a  train  as  a  pas- 
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senger  to  a  specified  destination  is  bound  to  carry  the  person 
to  that  destination  witli  all  reasonable  diligence.  ( Weed  v. 
Panaina  R.  R.  Co.^  17  N.  Y.  362.)  As  was  said  by  the 
Supreme  Court  of  New  Hampshire  in  Gordon  v.  Railroad 
{supra) :  "  By  the  common  law,  common  carriers  of  passen- 
gers are  bound  to  use  due  care  and  skill  to  transport  passengers 
safely  and  promptly  ;  but  they  are  not  insurers  of  results ; 
they  are  not  held  liable  as  absolute  warrantors  of  safety  or 
speed.  *  *  *  The  importance  of  punctuality  is  nnde- 
niable  but  so  is  the  importance  of  safety.  The  serious  results 
of  failure  in  either  respect  may  be  weighed  in  determining 
whether  the  carriers  have  used  due  care  and  skill ;  but  the 
importance  of  success  docs  not  furnish  conclusive  evidence 
that  the  company  have  absolutely  guaranteed  against  failure." 

In  the  case  at  bar  the  time  table  of  the  defendant  was  not 
put  in  evidence,  but  the  complaint  alleges  and  the  answer 
does  not  deny  that  the  train  upon  which  the  plaintiff  took 
passage  at  Quincy  was  due  in  Boston  at  about  8:55  o'clock 
the  same  evening.  We  may  assume  that  this  was  the  adver- 
tised hour  of  arrival  appearing  in  the  defendant's  time  table. 
Such  publication  imposes  upon  the  railroad  company  the  obli- 
gation to  exercise  all  reasonable  care  and  diligence  to  make 
the  movements  of  its  trains  correspond  thereto ;  but  the  obli- 
gation is  not  absolute  and  unconditional.  The  carrier  may  be 
relieved  therefrom,  if  without  any  negligence  on  its  part  the 
observance  of  punctuality  is  prevented  by  the  act  of  God  or 
inevitable  accident.  It  is  the  duty  of  the  carrier  to  exercise 
reasonable  foresight  in  the  anticipation  of  obstructions  to 
travel ;  to  use  all  available  means  for  the  removal  of  such 
obstructions,  and  to  proceed  with  the  transportation  as  soon 
as  practicable  after  such  removal.  {Bowman  v.  TeaUy  23 
Wend.  306.)  Where  all  this  has  been  done,  the  intervention 
of  an  act  of  God  or  vis  major  exonerates  the  carrier  from 
legal  liability  for  the  delay. 

A  case  in  point  is  Comptcyn  v.  Long  Island  R.  R.  Co.  (1 
N.  Y.  S.  R.  554),  decided  by  the  General  Term  of  the  second 
department,  when  Chief  Judge  Cullen  was  a  member  of  that 
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court.  That  was  an  action  to  recover  damages  for  tlie  failure 
of  the  defendant  to  transport  the  plaintiff  from  Belview  sta- 
tion to  Flatbush  avenue.  In  reference  to  the  liability  of  the 
defendant  the  General  Term  said  :  "  The  plaintiff  had  no  just 
cause  of  action  against  tlie  defendant  in  the  first  instance,  as 
the  train  which  he  expected  to  take  was  delayed  by  a  washout, 
which  was  only  discovered  that  morning,  over  wliich  it  would 
be  dangcrons,  if  not  impossible,  to  pass  a  train  of  cars,  and  it 
was  repaired  with  promptness.  Common  carriers  cannot  be 
held  responsible  for  delays  caused  by  storms  and  tempests 
without  the  hitervention  of  human  agency." 

If  we  apply  the  rule  thus  stated  to  the  facts  of  the  present 
case  it  is  decisive  of  this  appeal.  The  snow  storm  which 
delayed  the  train  in  which  the  plaintiff  was  a  passenger  must, 
under  all  the  authorities,  be  classed  as  an  act  of  God.  Proof 
of  its  occurrence  and  effect  constituted  a  complete  defense  to 
the  plaintiff's  claim  so  far  as  it  was  based  merely  on  the  delay 
which  he  sustained.  So  far  as  he  complained  of  the  dark, 
cold  and  uncomfortable  condition  of  the  car  in  which  he  says 
he  was  compelled  to  spend  the  night,  and  the  failure  of  the 
defendant  to  mitigate  such  condition,  there  was  a  conflict  of 
evidence  on  that  issue,  and  the  plaintiff  would  have  been 
entitled  to  go  to  the  jury  if  that  part  of  the  case  had  been 
submitted  separately.  The  charge,  however,  left  the  jury  at 
liberty  to  hold  tlie  defendant  liable  for  the  delay  duo  to  the 
blizzard,  even  if  they  should  find  that  the  railroad  company 
had  done  all  that  it  could  reasonably  be  required  to  do  in  the 
way  of  ameliorating  the  plaintiff's  surroundings  during  the 
period  of  detention.  Under  these  circumstances  justice 
obviously  requires  a  reversal  of  the  judgment.  The  defend- 
ant's exception  was  well  taken  to  that  portion  of  the  charge 
which  left  it  to  the  jury  to  say  whether  the  storm  rendered 
it  impossible  for  the  railroad  company  to  transport  the  plain- 
tiff to  his  destination  on  that  evening.  The  evidence  was  not 
such  as  to  permit  a  negative  answer  to  that  question.  It  was 
all  the  other  way. 

The  sole  defense  in  this  case  is  the  occurrence  of  a  snow 
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Storm  of  such  severity  as  to  amount  to  an  act  of  God,  and, 
therefore,  I  have  considered  that  alone ;  but  I  do  not  wish  to 
be  understood  as  implying  that  it  is  only  snch  an  event  that 
can  constitute  a  valid  excuse  in  law  for  the  failure  of  a  com- 
mon carrier  to  convey  passengers  promptly.  I  think  that 
there  may  bo  circumstances  under  which  an  inevitable  acci- 
dent due  solely  to  human  agency,  and  in  no  proper  sense  an 
act  of  God,  will  serve  to  exonerate  the  carrier.  Suppose, 
for  example,  that  the  train  in  which  the  plaintiff  was  travel- 
ing had  been  stopped  all  night  by  the  wreck  of  another  train 
on  the  same  railroad,  which  wreck  was  not  attribnt:ible  to 
any  negligence  whatever  on  the  part  of  any  one.  Such  a 
thing  may  not  be  a  common  occurrence,  but  it  is  by  no  means 
inconceivable.  In  the  case  supposed,  the  raih'oad  wreck  could 
not  be  considered  an  act  of  God,  and  yet  the  resulting  obstruc- 
tion to  the  movement  of  other  trains  ought  to  exonerate  the 
railroad  company  from  responsibility  for  their  delay  in  arriv- 
ing at  their  respective  destinations. 

For  the  reasons  which  have  been  given  I  advise  that  the 
judgments  be  reversed  and  a  new  trial  ordered,  with  costs  to 
abide  the  event. 

CuLLEN,  Ch.  J.,  Edward  T.  Bartlett,  Haight,  Vann, 
HiscocK  and  Chase,  JJ.,  concur. 

Judgments  reversed,  etc. 


Giovanni  Guffanti,  Suing  on  Behalf  of  Himself  and  Other 
Creditors  of  Francesco  Zanolini,  Respondent,  v.  National 
Surety  Company,  Appellant,  Impleaded  with  Another. 

Principal  and  surety  —  indemnity  bonds  —  bond  given  by  agent 
receiving  money  for  transmission  abroad  —  parties  to  action 
against  surety  upon  agent's  default. 

This  actioD  is  brought  on  a  bond  given,  pursuant  to  chapter  185  of  the 
Laws  of  1907,  by  a  person  engaged  in  selling  steamship  tickets  and 
receiving  deposits  of  money  for  transmission  to  foreign  countries,  c(»n- 
ditioned  for  the  faithful  holding  and  transmission  by  him  of  such 
moneys  and  the  due  accounting  therefor,  which  bond  was  signed  by 
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him  and  the  defendant  a  surety  company.  The  principal  in  the  bond 
converted  the  moneys  so  received  b}'  him  from  a  large  number  of  per- 
sons and  to  an  amount  in  excess  of  the  penalty  of  the  bond.  The  plain- 
tiff brings  this  action  against  the  surety  company,  impleaded  \\  ith  the 
principal,  on  behalf  of  himself  and  all  others  similarly  interested,  to 
prove  their  rights  to  participate  in  the  proceeds  of  the  bond,  and  to 
compel  defendant  to  pay  over  such  proceeds  p7V  rata  to  himself  and 
such  other  persons  as  may  become  parties  and  exhibit  and  prove  their 
claims.  Held,  that  as  the  bond  is  for  the  benefit  of  every  person  who 
deposited  money  with  such  agent,  the  court  will  exercise  its  equitable 
powers  to  prevent  the  amount  of  the  penalty  thereof  being  paid  to 
some  of  the  persons  dcfra  ided  to  the  exclusion  of  others  equally 
entitled  to  payment  therefrom,  that  the  facts  stated  in  the  complaint 
constitute  a  cause  of  action,  and  that  the  action  was  properly  brought 
by  plaintiff  on  behalf  of  himself  and  all  others  similarly  situated. 
Ovffanti  v.  Nat.  Surety  Co.,  133  App.  Div.  610,  affirmed. 

(Argued  October  6,  1909;  decided  November  23,  1909.) 

Appear  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  July  13,  1909,  which  reversed  an  interlocutory 
judgment  of  Special  Term  sustaining  a  demurrer  to  the 
complaint. 

The  following  questions  were  certified  : 

"  1.  Does  the  plaintiffs  complaint,  upon  the  face  thereof, 
state  facts  snfiicient  to  constitute  a  cause  of  action  ? 

"  2.  Should  the  demurrer  of  the  defendant  National  Surety 
Company  be  sustained  upon  the  ground  that  the  plaintiff  can- 
not maintain  this  action  as  a  suit  in  equity  for  the  purpose  of 
enforcing  the  payment  of  the  amount  claimed  to  be  due  him  ? 

"  3.  Should  the  demurrer  of  the  defendant  National  Surety 
Company  be  sustained  upon  the  ground  thattlie  pluintiff  can- 
not maintain  this  action  as  a  class  action  on  behalf  of  himself, 
and  all  other  similarly  situated  creditors  of  the  defendant 
Francesco  Zanolini  ? " 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

C.  Walter  Artz  and  William  J,  Griffin  for  appellant. 
The  surety  may  question  the  constitutionality  of  the  bond 
given  by  his  principal.     (16  Ency.  PI.  &  Pr,  934;   Wallace 
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V.  HoUy,  13  Ga.  389  ;  S,,  etc.^  Co.  v.  Parh^  3  Iiid.  App.  173; 
McChesney  v.  Bell^  59  111.  App.  84 ;  Taylor  v.  State  Bank^ 
2  J.  J.  Marsh.  568 ;  Laiisdale  v.  Ci>.,  7  T.  B.  Mon.  401 ; 
Stewart  v.  Levis^  42  La.  Ann.  37 ;  Jarratt  v.  Martin^  70  N.  C. 
459;  Matter  of  Thurher,  162  N.  Y.  244;  K  dk  J.  Co.  v. 
Castle^  87  N.  E.  Kep.  976  ;  Lonergan  v.  S.  A.^  etc.^  Co,^  104 
S.  W.  Rep.  1061.)  Plaintiff  cannot  maintain  this  suit  in 
equity.  He  has  no  legal  right  or  capacity  to  represent  othera 
of  his  class,  and  on  his  own  behalf  he  can  only  sue  at  law. 
{Cutting  v.  Gilbert^  Fed.  Cas.  No.  3,519;  Scott  v.  Donald^  165 
U.  8.  107 ;  O'Brien  v.  Fitzgerald,  6  App.  Div.  509  ;  Baker 
V.  Portland,  Fed.  Cas.  No.  777 ;  Turner  v.  Mobile,  135  Ala. 
73 ;  Thomas  v.  C.  B.,  etc.,  Co.,  90  Fed.  Rep.  422 ;  Luinher 
Co.  v.  Town  of  Ilayxoard,  20  Fed.  Rep.  422  ;  Insurance  Co. 
V.  Mhohnan,  73  Fed.  Rep.  QQ ;  Pom.  Eq.  Juris.  §  250  ;  Nat. 
P.  Bank  V.  Goddard,  131  N.  Y.  494;  A.,  etc.,  B.  R.  Co.  v. 
Weidenfeld,  5  Misc.  Rep.  43.) 

Joseph  J.  Corn  and  J.  Lester  Lewine  for  respondent. 
Even  if  the  statute  should  be  deemed  unconstitutional,  the 
surety  company  is  not  in  a  position  to  assert  such  unconsti- 
tutionality or  to  profit  thereby.  (/.  cfe  G.  Trxist  v.  Todd,  56 
App.  Div.  39;  U.  S.  v.  Moriarty,  106  Fed.  Rep.  886;  Hall 
V.  People,  90  N.  Y.  498 ;  PeopU  v.  B.  R.  R.  Co.,  89  N.  Y. 
75 ;  Lee  v.  State,  207  U.  S.  67 ;  People  v.  Turner,  49  Ilun, 
466;  0.  C  Society  v.  Bruinhack,  107  S.  W.  Rep..  710; 
Wilcox  V.  C.  G.  Co.,  212  U.  S.  19;  R.  R.,  etc.,  Ba?ik  v. 
Craig,  181  U.  S.  548;  U.  S.  v.  Mora,  97  U.  S.  413;  S/iau- 
nessy  v.  A.  S.  Co.,  69  Pac.  Rep.  250.)  The  plaintiff  prop- 
erly brings  this  suit  in  equity  on  behalf  of  himself  and  of  all 
other  creditors  of  Zanolini  who  may  be  similarly  situated 
and  who  may  come  in  and  l^ecome  parties  and  contribute  to 
the  expense  of  this  action.  {Kittel  v.  Domeyer,  70  App. 
Div.  134;  Matter  of  Thompson,  184  N.  Y.  44;  Hirshfeld 
V.  Fitzgerald,  157  N.  Y.  179  ;  Terry  v.  Little,  101  U.  S.'216 ; 
Marshall  v.  Sherman,  148  N.  Y.  21;  K.  T.  Co.  v.  Iselin^ 
185  N.  Y.  54;  Patterson  v.  Stewart,  41  Minn.  84;  Pfohl 
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V.  Simpson,  U  K  Y.  137;  A.  S.  Co.  v.  Z.  C.  Co.,  96 
Fed.  Rep.  25;  Pennyfeather  v.  B.  S.  P.  Co.,  58  Fed. 
Rep.  481.) 

Chase,  J.  One  Zanolkii  was  engaged  in  the  city  of  New 
York  in  selling  steamship  tickets  for  transportation  to  and 
from  foreign  countries,  and  in  conjunction  with  said  business 
he  carried  on  the  business  of  receiving  deposits  of  money  for 
the  purpose  of  transmitting  the  same  or  the  equivalent  thereof 
to  foi'eign  countries.  He  gave  a  bond  to  the  People  of  the 
state  of  New  York  in  the  penal  sum  of  $15,000  conditioned 
for  the  faithful  holding  and  transmission  of  any  and  all 
moneys  or  the  equivalent  thereof  which  should  be  delivered 
to  him  for  transmission  to  a  foreign  country  or  countries, 
pursuant  to  chapter  185  of  the  Laws  of  1907  and  for  the 
due  accounting  for  and  prompt  payment  by  him  of  all  such 
moneys  or  the  equivalent  thereof  received  by  him  as  afore- 
said. Said  bond  was  signed  by  the  defendant  as  surety,  and 
it  was  thereafter  approved  by  the  comptroller  of  the  state  of 
New  York  and  filed  in  his  office.  Thereafter  and  on  August 
4,  1908,  Zanolini  received  from  the  plaintiff  $600  for  the  sole 
and  express  purpose  of  transmitting  the  same  to  a  pereon 
named  in  Italy.  Instead  of  transmitting  the  same  he  con- 
verted such  money  to  his  own  use.  Between  July  1,  1908, 
and  October  1,  1908,  more  than  one  hundred  and  fifty  per- 
sons deposited  money  witli  said  Zanolini  for  transmission 
to  Italy.  The  moneys  so  paid  to  Zanolini  by  said  one  hundred 
and  fifty  and  more  persons  amounted  to  upwards  of  $15,000 
and  each  of  the  amounts  so  paid  to  liim  were  by  said  Zanolini 
converted  to  his  own  use,  and  he  has  not  paid  or  accounted 
therefor  or  for  any  part  thereof.  On  December  10, 1908,  and 
prior  to  the  commencement  of  this  action  he  was  adjudicated 
a  bankrupt.  Prior  thereto  he  had  absconded,  and  his  where- 
abouts then  became  and  ever  since  have  been  unknown  and 
cannot  now  bo  ascertained. 

Said  act  of  1907  is  constitutional,  but  if  we  assume  that  it 
is  unconstitutional  the  defendants  cannot  assert  its  unconsti- 
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tiitionality  as  a  defense  to  tliis  action,  {ilfusco  v.  United 
/Surety  Company^  196  N.  Y.  459.) 

Tliis  action  is  brought  by  the  plaintiff  in  behalf  of  himself 
and  all  others  similarly  interested  to  prove  tlieir  rights  to  par- 
ticipate in  the  proceeds  of  said  bend  and  of  any  recovery 
thereon,  and  to  compel  the  defendant  to  pay  said  sum  of 
$15,000  with  interest  thereon  ratably  and  pro  rata  to  the 
plaintiff  and  to  such  other  persons  as  may  become  parties  to 
the  action  and  exhibit  and  prove  their  claims  and  demands 
herein.  The  defendant  surety  company  disputes  the  right  of 
the  plaintiff  to  bring  this  action  in  equity. 

The  said  act  of  1907  was  intended  to  prevent  fraud  upon 
ignorant,  dependent  and  unsuspecting  foreigners.  The  busi- 
ness of  bankers  is  supervised  by  state  or  Federal  authority. 
Transatlantic  steamship  companies  have  well-known  places  of 
business  and  a  business  reputation  and  standing  to  maintain 
that  is  of  itself  some  guaranty  of  honest  dealing.  The  act  in 
requiring  a  bond  as  therein  provided  aids  to  some  extent  in 
obtaining  supervision  over  the  corporations,  firms  and  persons 
receiving  deposits  of  money  for  the  purpose  of  tmnsmitting 
the  same,  by  reason  of  the  self-interest  arising  from  the 
responsibility  of  the  sureties  on  such  bonds. 

The  act  was  not  only  intended  to  prevent  frauds  upon 
ignorant  foreigners  who  are  naturally  attracted  to  persons 
selling  steamship  tickets,  as  a  depositary  of  their  money  for 
tmnsmission  to  foreign  countries,  but  to  provide  a  guaranty 
fund  to  make  good  any  losses  arising  from  the  failure  of  such 
persons  to  faithfully  hold  and  transmit  such  money.  The 
penalty  of  the  bond  represents  a  fund  which  stands  as  a 
guaranty  against  dishonesty,  limited  only  by  its  amount. 
The  condition  of  the  bond  read  in  connection  with  section 
four  of  the  act  would  seem  to  give  a  person  who  has  deposited 
money,  which  is  subsequently  embezzled,  a  right  of  action 
upon  the  bond  in  his  individual  capacity,  but  the  bond  is  for 
the  benefit  of  every  person  who  deposits  money  with  a  cor- 
poration, firm  or  person  named  in  the  act,  and  where  the 
facts  require  it  the  court  will  exercise  its  equitable  powers  to 
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prevent  the  amount  of  tlie  penalty  thereof  being  paid  to 
some  of  tlie  persons  defrauded  to  the  exclusion  of  otliere 
equally  entitled  to  payment  therefrom. 

In  this  case  it  appears  that  the  money  of  one  hundred  and 
fifty  and  more  persons  deposited  with  the  defendant  Zan- 
olini  has  neither  been  faithfully  held  nor  transmitted  as  pro- 
vided by  the  terms  of  said  bond.  The  total  amount  of  the 
claims  exceeds  the  penalty  of  the  bond  and  the  claims  of  each 
of  said  persons  against  the  defendant  surety  company  arise 
out  of  the  same  instrument  and  are  dependent  upon  the  same 
contract.  The  penalty  of. the  bond  is  the  measure  of  the 
total  liability  of  the  defendant  surety  company  and  the 
depositor  with  Zanoliui  must  lose  the  amonnt  of  such 
deposits  unless  they  are  collected  from  the  bond.  A  just  and 
equitable  payment  from  the  bond  would  be  a  distribution 
pro  rata  upon  the  amount  of  the  several  embezzlements. 
Unless  in  a  case  like  this  the  amount  of  the  bond  is  so  dis- 
tributed among  the  persons  having  claims  which  are  secured 
thereby  it  must  necessarily  result  in  a  scramble  for  prece- 
dence in  payment,  and  the  amount  of  the  bond  may  be  paid 
to  the  favored,  or  to  those  first  obtaining  knowledge  of  the 
embezzlements. 

Many  of  the  persons  who  so  deposited  money  with  said 
Zanoliui  are  now  residing  outside  of  the  state  of  New  York. 
One  or  more  of  such  persons  now  reside  in  each  of  four 
foreign  countries  and  in  each  of  eighteen  states  of  the  Union. 
They  may  not  even  now  have  knowledge  of  Zanolini's  frauds. 
Surely  this  is  a  case  where  a  suit  in  equity  will  aid  to  dis- 
tribute, so  far  as  possible,  the  limited  fund  represented  by 
the  penalty  of  the  bond  in  accordance  with  the  intention  of 
the  statute.  The  rules  of  equity  are  not  so  technical  and 
cumbersome  that  they  cannot  lay  hold  of  the  situation 
described  in  the  complaint  for  the  relief  of  the  courts  and  to 
do  justice  among  the  claimants.  Pomeroy  in  his  Equity 
Jurisprudence  (third  edition,  sect.  269)  says :  "  Under  the 
;  greatest  diversity  of  circumstances,  and  the  greatest  variety 
of  claims  arising  from  unauthorized  public  acts,  private  tor- 
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tions  acts,  invasion  of  property  riglits,  violation  of  contract 
obligations,  and  notwithstanding  the  positive  denials  by  some 
American  courts,  the  weight  of  authority  is  simply  over- 
whelming that  the  jurisdiction  may  and  should  be  exercised, 
either  on  behalf  of  a  numerous  body  of  separate  claimants 
against  a  single  party,  or  on  behalf  of  a  single  party  against 
such  a  numerous  body,  although  there  is  no  ^common  title,' 
nor  *  community  of  right,'  or  of  'interest  in  the  subject-mat- 
ter' among  these  individuals,  but  where  tliere  is  and  because 
there  is  merely.a  community  of  interest  among  them  in  the 
questions  of  law  and  fact  involved  in  the  general  controversy, 
or  in  the  kind  and  form  of  relief  demanded  and  obtained  by 
or  against  each  individual  member  of  the  numerous  body. 
*  *  *  Courts  of  tlie  highest  standing  and  ability  have 
repeatedly  interfered  and  exercised  this  jurisdiction,  where 
the  individual  claims  were  not  only  legally  separate,  but  were 
separate  in  time,  and  each  arose  from  an  entirely  separate  and 
distinct  transaction,  simply  because  there  was  a  community  of 
interest  among  all  the  claimants  in  the  question  at  issue  and 
in  the  remedy." 

We  have  in  the  case  under  consideration  not  only  a  multi- 
plicity of  suits  which  may  be  brought  against  the  same 
defendant,  but  they  all  grow  out  of  the  same  contract,  and 
there  is  a  limited  fund  out  of  which  the  aggregate  I'ecoveries 
must  be  sought.  The  contract  with  the  defendant  stated  in 
the  bond  underlies  the  claims  of  each  of  the  depositors  as 
against  the  defendant  surety  company,  and  only  the  amount  of 
the  deposit  with  Zanolini  and  his  default  is  separate  and 
independent. 

Actions  among  persons  having  similar  legal  relations  to  one 
another  have  been  frequently  upheld  in  the  courts.  {Kittel 
V.  Domeyei\  175  N.  Y.  205  ;  Ilirshfeld  v.  Fitzgerald,  157 
N.  Y.  166;  Matter  of  Thompson,  184  N.  Y.  36;  Marshall 
V.  Sliennan,  148  N.  Y.  9 ;  Pfohl  v.  Simpsm,  74  N.  Y.  137  ; 
Knickerbocker  Trust  Co,  v.  Iselin,  185  N.  Y.  54;  Terry  v. 
Little,  101  U.  S.  216;  Am^r  Stirety  Co,  v.  LawrenceviUe 
Cement  Co,,  96  Fed.  Rep.  25.) 
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The  order  sliould  be  affirmed,  with  costs,  and  the  first  ques- 
tion certified  should  be  answered  in  the  affirmative,  and  the 
other  two  in  the  negative. 

CuLLEN,  Ch.  J.,  Edwakd  T.  Bartlett,  Haight,  Vann, 
WiLLARD  Babtlett  and  Hisoogk,  JJ.,  concur. 

Order  affirmed. 


Damiano  Musoo,  Bespondent,  v.  United  Surety  Company, 

Appellant. 

Ck>n8titutional  law  —  validity  of  cliapter  185,  Laws  of  1907, 
regulating  the  taking  of  deposits  for  transmission  to  foreign 
countries. 

Chapter  185  of  the  Laws  of  1907,  entitled  "  An  act  to  regulate  the  taking 
of  deposits  by  certain  persons,  firms  and  corporations/'  is  constitutional 
in  subjecting  to  regulation  the  particular  class  of  persons  designated 
by  the  statute.  The  regulation  of  the  business  of  receiving  deposits  of 
money  is  plainly  within  the  power  possessed  by  the  state  to  regulate  the 
conduct  of  various  pursuits,  when  necessary  for  the  protection  of  the 
public.  The  statute  does  not  improperly  discriminate  against  the  class 
of  persons  engaged  in  selling  steamship  tickets,  who  in  conjunction  with 
such  business  carry  on  the  business  of  receiving  deposits  of  money  for 
future  transmission  to  foreign  countries,  and  in  favor  of  others. 

An  individual  may  waive  even  a  constitutional  provision  for  his  benefit, 
when  DO  question  of  public  policy  or  public  morals  is  involved,  and 
where  a  person,  engaged  in  the  business  of  selling  steamship  tickets  to 
foreign  countries,  and  desiring  to  carry  on,  in  conjunction  therewith,  the 
business  of  receiving  deposits  of  money  for  the  purpose  of  transmitting 
it  to  foreign  countries,  gave,  pursuant  to  chapter  185  of  the  Laws  of 
1907,  a  bond  to  the  People  of  the  state,  w^ith  a  surety,  for  the  faithful 
holding  and  transmission  of  all  moneys  delivered  to  him  for  that  pur- 
pose, he  thereby  waived  the  right  to  question  the  constitutionality  of 
the  statute,  and  his  surety  is  estopped  from  raising  that  question  in  an 
action,  thereafter  brought  against  it,  upon  the  principal's  defalcation, 
by  those  who  made  deposits  on  the  faith  of  the  undertaking. 

The  fact  that  the  statute  provides  that  a  person,  who  carries  on  the  busi- 
ness of  receiving  deposits  of  money  for  transmission  to  foreign  coun- 
tries, without  giving  such  bond  shall  be  guilty  of  a  misdemeanor,  does 
not  constitute  a  duress  which  relieves  the  principal  and  surety  who 
executed  the  bond  in  question  from  the  imputation  of  having  volun- 
tarily waived  the  invalidity,  if  any,  of  the  statute. 
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The  statute  is  not  unconstitutional  as  infringing  on  the  exclusive  right 
of  Congress  to  regulate  foreign  and  interstate  commerce.  Although  ia 
a  limited  degree  affecting  interstate  commerce,  it  is  not  for  that  reason 
a  needless  intrusion  upon  the  Federal  jurisdiction  or  strictly  a  regula- 
tion of  interstate  commerce,  but  is  to  be  considered  as  an  ordinary 
police  regulation  and,  therefore,  not  invalid. 

Musco  V.  United  Surety  Co,,  182  App.  Div.  300,  affirmed. 

(Argued  October  5,  1909;  decided  November  23,  1909.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  May  14,  1909,  which  reversed  a  judgment  of 
Special  Term  overruling  a  demurrer  to  the  answer  and  dis- 
missing the  complaint  and  sustained  said  demurrer. 

The  following  question  was  certified  :  "  Does  the  plaintiflfs 
complaint  set  forth  facts  sufficient  to  constitute  a  cause  of 
action  ? " 

Tlie  action  was  brought  to  recover  on  a  bond  executed  by 
one  Ferrara  as  principal  and  the  appellant  as  surety  pursuant 
to  the  provisions  of  chapter  185  of  the  Laws  of  1907.  The 
complaint  in  substance  among  other  things  alleged  the  execu- 
tion of  said  bond  by  said  principal  and  surety,  whereby  they 
bound  themselves  in  the  sum  of  $15,000,  on  the  condition 
that  if  the  said  principal  should  "  faithfully  and  diligently 
hold  and  transmit  any,  and  all  moneys,  or  the  equivalent 
thereof  which  shall  be  delivered  to  them  for  transmission  to  a 
foreign  country  or  countries  as  provided  by  *  *  *  cha|>- 
ter  185  of  the  Laws  of  1907,  and  duly  account  for  and 
promptly  pay  over  all  moneys,  or  the  equivalent  thereof, 
received  by  him  as  aforesaid,  then  this  obligation  to  be 
void;"  that  between  the  date  of  execution  of  said  under- 
taking and  the  commencement  of  this  action  vanous  people 
delivered  to  said  Ferrara  various  sums  of  money  to  be  trans- 
mitted abroad  and  which  he  failed  to  transmit  or  account  for, 
and  the  said  people  thereafter  assigned  their  respective  causes 
of  action  to  the  plaintiff.  A  copy  of  the  undertaking 
attached  to  the  complaint  recites  that  said  principal  "is 
engaged  in  or  is  about  to  engage  in  the  selling  of  steamship 
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or  railroad  tickets  for  transportation  to  or  from  foreign 
countries  and  in  conjunction  with  said  business,  carries  on  or 
is  about  to  carry  on  the  business  of  receiving  deposits  of 
money  for  the  purpose  of  transmitting  the  same,  or  the  equiv- 
alent thereof,  to  foreign  countries  and  is  required  to  make, 
execute  and  deliver  a  bond  pursuant  to  chapter  185  of  the 
Laws  of  1907,"  and  it  has  been  assumed  in  the  argument  of 
this  case  that  said  Ferrara  was  engaged  in  business  as  afore- 
said and  did  come  under  the  provisions  of  said  act. 

The  appellant  by  its  answer  and  the  respondent  by  his 
demurrer  thereto  have  presented  the  question  whether  the 
law  requiring  the  execution  of  said  bond  is  constitutional 
and  such  question  is  the  one  really  involved  in  the  general 
question  submitted  to  us  whether  the  complaint  sets  forth  a 
cause  of  action. 

Edwin  Bhtvie7i8tiel  for  appellant.  The  statute  under 
which  this  plaintifE  is  suing  and  under  which  this  bond  was 
given,  to  wit,  chapter  185  of  the  Laws  of  1907,  is  clearly 
unconstitutional.  {Matter  of  Brunswick  v.  Harvey^  114  Ga. 
733 ;  People  ex  reL  TyroUr  v.  Warden,  157  N.  Y.  116 ; 
People  V.  Marcus,  110  A  pp.  Div.  255;  People  v.  Williams^ 
189  N.  Y.  131  ;  Grossman  v.  Camlnez,  79  App.  Div.  15; 
Connolly  v.  L\  S.  P,  Co.,  184  U.  S.  540 ;  £.  U.  Co.  v.  C.  C. 
Co.,  Ill  U.  S.  746;  Cottiny  v.  Godard,  183  U.  S.  79.)  A 
statute  which  is  unconstitutional  is  void ;  bonds  given  there- 
under are  likewise  null  and  void,  and  fall,  and  the  surety  sued 
in  an  action  on  said  bonds  can  raise  such  defense.  (  Vose  v. 
Cockroft,  44  N.  Y.  415  ;  lirookman  v.  Jlamill,  46  N.  Y. 
636 ;  Cohicrn  v.  Townsend,  37  Pac.  Rep.  202 ;  Crum  v.  Wil- 
son, 61  Miss.  233 ;  P.  Nat.  Bank  v.  Mixter,  124  U.  S.  721 ; 
Byres  v.  State,  20  Ind.  47 ;  Post  v.  Doremus,  60  N.  Y.  371 ; 
A^nes  V.  Maclay,  14  Iowa,  281 ;  Thomas  v.  Bu7*ns,  23  Miss. 
552 ;  V.  S.  V.  Tingley,  5  Pet.  115.)  Chapter  185  of  the  Laws 
of  1907  is  unconstitutional  in  that  it  is  in  violation  of  the 
Federal  Constitution,  which  provides  that  the  United  States 
Congress  shall  regulate   foreign   commerce.      {Crutcher  v. 
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ire7itu€ki/,  141  U.  S.  47;  Counti/  of  Mobile  v.  KirnbaUy  102 
U.  S.  691 ;  People  ex  rel.  P.  R,  R.  Co,  v.  Weinple,  138 
N.  Y.  12;  Welcome  v.  State  of  Missouri,  91  U.  S.  275; 
Henderson  v.  Wickhamy  92  U.  S.  257.) 

Nelson  L.  KeacK  and  Achille  J,  Oisliei  for  respondent. 
The  defendant,  United  Surety  Company,  is  in  no  position  to 
raise  or  test  the  constitutionality  of  the  statute  in  question. 
{Carlisle  v.  SaginaiOj  84  Mich.  134;  R.  R,  V.  Nat.  Bank  v. 
Craig,  181  U.  S.  548;  Wiley  v.  SniUer,  179  U.  S.  58;  U.S. 
V.  Moriarity,  106  Fed.  Rep.  886 ;  People  v.  J?.,  F.  dk  C.  L 
R,  Co.,  89  N.  Y.  75;  8  Cyc.  787;  People  ex  rel  Henry  v. 
Folke,  89  App.  Div.  171 ;  People  v.  Turner,  49  Hun,  486 ; 
Kansas  City  v.  U.  P.  R.  R.  Co.,  59  Kan.  427.)  Tlie  statute 
ill  question  is  clearly  constitutional.  {State  of  Indiana  v. 
Richcreek,  5  L.  K.  A.  874 ;  State  v.  Wickenhoefer,  64  Atl. 
Rep.  273  ;  Matter  of  H.  D.  Co.,  147  Fed.  Rep.  538 ;  WiUiams 
V.  Fears,  179  U.  S.  270;  Wright  v.  Hart,  182  K  Y.  341 ; 
Wynehanver  v.  People,  13  N.  Y.  391 ;  Phelps  v.  Racey,  60 
N.  Y.  14;  BerthoJfw.  O'Reilly,  74  N.  Y.  521;  People  ex 
rel,  Farrington  v.  Mensching,  187  N.  Y.  21 ;  People  ex  rel. 
Armstrong  v.  Warden,  183  N.  Y.  225.)  Tlie  statute  in  ques- 
tion relates  in  no  way  to  foreign  commerce.  {Manner  v. 
Grima,  8  How.  [U.  S.]  490 ;  Williams  v.  Fears,  179  U.  S. 
270 ;  State  ex  rel.  Beek  v.  Wagener,  46  L.  R.  A.  442;  Hen- 
nington  v.  Georgia,  163  U.  S.  299.)  A  surety  cannot  avail 
himself  of  a  defense  personal  to  his  principal.  {Keokuk  v. 
Hall,  106  Iowa,  540 ;  Hesser  v.  Steiner,  5  W.  &  S.  [Pa.]  476  ; 
Goodell  V.  Bates,  14  R.  I.  65  ;  Kimball  v.  Newell,  3  Hill,  116.) 

IIisoocK,  J.  Chapter  185  of  the  Laws  of  1907  is  entitled, 
"  An  act  to  regulate  the  taking  of  deposits  by  certain  per- 
sons, firms  and  corporations."  Amongst  other  things  it  pro- 
vides (section  1) :  "  All  corporations,  firms  and  persons  now  or 
hereafter  engaged  in  the  selling  of  steamship  or  railroad 
tickets  for  transportation  to  or  from  foreign  countries,  who 
in  conjunction  with  said  business  carry  on  the  business  of 
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receiving  deposits  of  money  for  the  purpose  of  transmitting 
the  same,  or  the  equivalent  thereof,  to  foreign  countries,  shall, 
before  entering  into  said  business,  or  before  continuing  said 
business,  except  as  hereinafter  provided,  make,  execute  and 
deliver  a  bond  to  the  people  of  the  state  of  New  York  in  the 
sum  of  fifteen  thousand  dollars,  conditioned  for  the  faithful 
holding  and  transmission  of  any  money,  or  the  equivalent 
thereof,  which  shall  be  delivered  to  it  or  them  for  transmission 
to  a  foreign  country;"  also  (section  6),  "This  act  shall  not 
apply  to  drafts,  money  orders  and  travelers'  checks  issued  by 
trans-Atlantic  steamship  companies  or  their  duly  authorized 
agents  or  to  national  banks,  state  banks  or  trust  companies ; " 
also,  that  a  suit  to  recover  on  such  a  bond  may  be  brought  by 
or  upon  the  relation  of  any  party  aggrieved  ;  also,  that  any 
corporation,  firm  or  person  continuing  in  the  business  afore- 
said, "  contrary  to  the  provisions  of  this  act,"  shall  be  guilty 
of  a  misdemeanor. 

The  appellant  as  surety  having  executed  an  undertaking  in 
accordance  with  tlie  provisions  of  said  act  with  and  for  a  per- 
son engaged  in  receiving  deposits  as  aforesaid,  in  this  action 
brought  in  behalf  of  persons  who  made  deposits  with  the 
principal  after  such  undertaking  was  executed,  which  have 
not  been  accounted  for,  defends  on  the  ground  that  said  act 
is  unconstitutional.  It  insists  that  the  statute  is  unconstitu 
tioneAjJlratj  because  it  is  an  unjustifiable  interference  with  the 
rights  of  citizens  to  carry  on  a  legitimate  business ;  second^ 
because  it  unjustly  discriminates  between  members  of  the 
same  class,  since  it  exempts  steamship  companies  or  their 
authorized  agents  in  certain  respects  from  tlie  operation  of 
the  said  statute ;  and,  thirds  because  it  is  in  violation  of  the 
provisions  of  the  Federal  Constitution  that  Congress  shall 
regulate  foreign  commerce. 

We  are  of  the  opinion  that  these  contentions  cannot  pre- 
vail ;  that,  in  the  first  place,  the  appellant  is  debarred  from 
making  them;  and,  secondly,  that  the  objections,  even  if 
available  to  it,  could  not  be  sustained. 

The  appellant  and  its  principal  have  waived  any  question 
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concerning  the  constitutionality  of  the  act  in  question.  That 
act  in  eflFect  prohibited  appellant's  principal  from  carrying  on 
the  business  of  receiving  deposits  unless  he  should  execute  an 
undertaking  as  therein  provided.  Conversely,  in  eflFect,  it 
authorized  him  to  conduct  such  business  if  he  should  execute 
such  a  bond.  He  very  well  may  have  concluded  that  it  would 
be  to  his  advantage  in  the  conduct  of  the  business  to  give 
such  an  undertaking,  whether  he  could  be  compelled  so  to  do 
or  not,  and  he  executed  one.  Having  done  this,  and  respond- 
ent's assignor  having  made  deposits  with  him,  as  we  must 
assume,  on  the  faith  of  such  undertaking,  neither  he  nor  his 
surety  can  now  raise  the  question  of  constitutionality,  for  it 
is  well  settled  that  an  individual  may  waive  even  constitu- 
tional provisions  for  his  benefit  when  no  question  of  public 
policy  or  public  morals  is  involved.  {Mayor^  etc.,  of  New 
York  V.  Manhattan  By.  Co.,  143  N .  Y.  1 ;  Cooley's  Con- 
stitutional Limitations  [7th  ed.],  p.  250.) 

If  the  principal  could  and  did  waive  any  question  of 
constitutionality  of  the  act,  the  appellant  cannot  raise  such 
question,  for  certainly  its  position  as  a  surety  for  a  considera- 
tion is  not  any  stronger  than  that  of  its  principal. 

Appellant  seeks  to  break  the  force  of  an  apparent  waiver 
by  its  principal  by  insisting  that  the  undertaking  was  executed 
under  duress,  the  act  providing  that  a  pei*son  who  carried  on 
the  business  in  question  without  executing  such  undertaking 
should  be  guilty  of  a  misdemeanor.  Assuming  that  the 
defense  of  duress  in  favor  of  the  principal  would  be  available 
to  the  appellant,  we  feel  entirely  clear  that  no  such  defense 
would  exist  in  favor  of  such  principal  under  the  circum- 
stances of  this  case.  Counsel  has  called  to  our  attention 
various  familiar  cases  holding  that  a  person  executing  an 
undertaking  to  release  his  pei*son  from  custody  or  bis  goods 
from  attachment  is  not  to  be  regarded  as  having  thereby 
waived  any  claim  of  invalidity  of  the  act  or  process  under 
which  his  body  or  property  had  been  seized  ;  that  such  cus- 
tody, whether  of  person  or  property,  constitutes  a  duress 
which  relieves  the  party  executing  the  undertaking  from  the 
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imputation  of  having  voluntarily  waived  the  invalidity.  We 
are,  however,  not  aware  of  any  authority  which  would  extend 
that  doctrine  to  the  present  case.  If  the  act  requiring  the 
principal  to  execute  an  undertaking  was  unconstitutional  and 
void,  lie  must  be  assumed  to  have  known  it  at  the  tinie,  and 
he  was  entitled  to  believe  that  no  one  would  attempt  to  enforce 
against  him  an  unconstitutional  act.  The  mere  possibility  that 
some  one  in  the  future  might  attempt  so  to  do  was  altogether 
too  remote  a  consideration  to  operate  as  a  coercive  influence 
on  his  mind  when  he  executed  the  undertaking  which 
amounted  to  legal  duress. 

But,  as  stated,  if  the  constitutionality  of  the  statute  in  ques- 
tion were  open  to  attack  by  appellant  on  the  grounds  stated 
by  it,  such  attack  could  not  succeed. 

The  regulation  of  the  business  of  receiving  deposits  is 
plainly  within  the  power  possessed  by  the  state  to  regulate 
the  conduct  of  various  pureuits  when  necessary  for  the  protec- 
tion of  the  public.  We  have  no  difficulty  in  approving  as 
constitutional  the  action  of  the  legislature  in  subjecting  to 
regulation  the  particular  class  of  people  designated  by  the 
statute.  We  doubtless  may  take  judicial  notice  of  the  public 
report  made  by  the  conimission  of  immigration  recently 
appointed  by  the  Governor  to  inquire  into  the  condition  and 
welfare  of  aliens  in  this  state,  and  by  which  report  it  appeara 
that  there  has  been  a  special  disposition  on  the  part  of  ignor- 
ant aliens  to  deposit  for  transmission  abroad  moneys  with 
irresponsible  persons  who  carried  on  the  business  of  selling 
steamship  tickets  ;  that  the  latter  branch  of  business  naturally 
attracted  the  former  branch,  which  resulted  in  widespread 
frauds  upon  and  losses  by  the  ignorant  depositors.  Even  if 
.we  should  igtiore  this  report  we  might  readily  assume  that 
the  legislature  had  knowledge  of  the  very  conditions  pre- 
sented by  it,  and,  therefore,  were  justified  in  selecting  for 
regulation  the  class  of  persons  whom  it  did  select. 

This  statute  in  question  is  so  entirely  different  in  the  nature 
of  its  provisions  frotn  the  one  absolutely  prohibiting  the  sale 
of  railroad  tickets,  except  by  a  limited  class  of  persons,  which 
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was  under  consideration  in  the  case  of  People  ex  rel.  Tyroler 
V.  Warden  of  City  Prison  (157  N.  T.  116),  and  wbicli  is 
especially  relied  upon  bj  appellant,  that  we  do  not  deem  it 
necessary  to  occupy  space  in  pointing  out  the  difference. 

The  act  does  not  improperly  discriminate  against  the  class 
to  which  appellant's  principal  belonged  and  in  favor  of  others, 
because  bj^  the  provision  in  section  6  thereof  that  it  ^^  shall 
not  apply  to  drafts,  money  ordera  and  travelers'  checks  issued 
by  trans- Atlantic  steamship  companies  or  their  duly  author- 
ized agents."  It  is  quite  probable  that  if  necessary  we  could 
find  sufficient  reason  to  justify  the  legislature  in  distinguish- 
ing between  trans-Atlantic  steamship  companies,  almost  neces- 
sarily possessing  large  capital  and  credit,  and  individuals  of 
the  class  to  which  appellant's  principal  belongs  who  fre- 
quently might  be  expected  to  be  without  either.  But  it  is 
not  necessary  to  do  this.  When  section  6  provided  that  the 
act  should  not  apply  to  the  things  therein  mentioned,  it  but 
declared  what  would  have  been  the  meaning  and  construction 
of  the  statute  without  any  specific  provision.  On  the  face  of 
the  statute  we  sliould  not  interpret  its  provisions  regulating 
the  business  of  receiving  deposits  as  applying  to  the  sale  and 
issue  of  drafts,  money  orders  and  travelers'  cheeks.  The  for- 
mer in  the  ordinary  conduct  of  the  business  would  involve 
quite  different  operations  than  those  implied  in  the  latter 
branch  of  business. 

Really  the  only  claim  of  unconstitutionality  made  by  the 
appellant  which  seems  to  us  to  furnish  any  reasonable  basis 
even  for  discussion  is  the  one  that  this  statute  infringes  on  the 
exclusive  right  of  Congress  to  regulate  foreign  and  inter- 
state commerce,  and  of  the  conclusion  to  be  reached  in  the 
discussion  of  that  question  we  have  no  doubt. 

If  we  assumed  that  persons  designated  in  the  act  receiving 
deposits  for  transmission  would  ship  the  actual  money  and 
therefore  might  be  said  to  be  engaged  in  commerce,  it  still  is 
apparent  to  us  that  the  act  was  not  passed  for  the  purpose  of 
regulating  that  branch  of  the  business.  It  was  passed  for  the 
purpose  of  regulating  and  safeguarding  the  business  of  reeeiv* 
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ing  deposits,  wliicli  is  a  business  and  transaction  by  itself  pre- 
ceding and  not  to  be  confounded  for  the  purposeis  of  this  dis- 
cussion with  the  later  transmission  of  the  money,  although 
leading  up  to  such  transmission.  The  act  is  entitled  ^^  An  act 
to  regulate  the  taking  of  deposits,"  and  it  relates  to  those  who 
in  conjunction  with  the  business  of  selling  tickets  "  carry  on 
the  business  of  receiving  deposits  of  money  for  the  purpose 
of  transmitting  tlie  same."  It  does  not  purport  to  aSect  those 
merely  engaged  in  forwarding  money  or  to  regulate  or  pre- 
scribe the  method  in  which  the  money  shall  be  forwarded  or 
transmitted.  It  applies  to  the  act  of  receiving  on  deposit 
moneys  to  be  transmitted  some  time  in  the  future,  and  it  is 
perfectly  clear  that  great  opportunity  for  fraud  and  loss 
would  arise  in  connection  with  these  deposits  which  were  with- 
drawn from  the  observation  and  custody  of  the  depositor  on 
a  promise  at  some  time  in  the  future  to  transmit  them,  and 
that  it  was  the  intent  of  the  Legislature  to  guard  against  the 
embezzlement  or  loss  even  by  ignorance  on  the  part  of  the 
banker  of  these  moneys  ponding  the  proposed  subsequent 
transmission.  The  acts  of  receiving  the  deposits  and  of  sub 
sequently  transmitting  them  although  they  may  be  related  are 
still  entirely  distinct. 

The  authority  amongst  the  cases  called  to  our  attention  which 
seems  most  nearly  to  iit  the  facts  in  this  case  is  that  of  Wil- 
liatna  v.  Fears  (179  U.  S.  270).  That  case  presented  for  con- 
sideration the  act  of  the  state  of  Georgia  whereby  a  specific 
tax  was  levied  upon  the  occupation  of  "  iriimigrant  agent/' 
meaning  a  person  engaged  in  hiring  laborers  within  the  state, 
but  to  be  transported  and  employed  beyond  its  limits,  and  it 
was  held  that  the  levy  of  this  tax  did  not  amount  to  such  an 
interference  with  the  freedom  of  transit  or  of  contract  as  to 
violate  the  Federal  Constitution. 

It  is,  doubtless,  true  that  this  statute  regulating  the  receipt 
of  deposits  may  incidentally  and  indirectly  affect  the  business  of 
transmitting  moneys  abroad.  But  it  is  well  settled  that  the  law, 
although  in  a  limited  degree  affecting  interstate  commerce,  is 
not  for  that  reason   a  needless  intrusion  upon  tlie  Federal 
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jurisdiction  or  strictly  a  regulation  of  interstate  commerce,  but 
is  to  be  considered  as  an  ordinary  police  regulation  and  there- 
fore not  invalid.    {Hennijigtoit,  v.  Georgia^  163  U.  S.  299.) 

Tlie  order  reversing  the  judgment  overruling  plaintiff's 
demurrer  sliould  be  affirmed,  with  costs,  and  tlie  question  cer« 
tiiied  to  us  answered  in  the  affirmative. 

CuLLEN,  Ch.  J.,  Edward  T.  Bartlett,  IlAioHTy  Vann, 
WiLLARD  Bartlett  and  Chase,  JJ.,  concur. 

Order  affirmed. 


W.  H.  Brace  Company,  Appellant,  v,  Frank  A.   Kraft 

et  u1.,  Respondents. 

Injunctioxi  — damages— a  counterclaim  in  an  injunction  snit 
cannot  be  included  in  the  "damages"  recoverable  by  the 
enjoined  party  under  the  bond  given  pursuant  to  the  statute 
(OodeCiv.  Pro.  §611). 

The  word  "damages,"  in  section  611  of  the  Code  of  Civil  Procedure, 
does  not  include  a  recovery  upon  an  equitable  counterclaim  interposed 
in  an  injunction  suit  in  which  the  defendant  is  the  actor  and  occupies 
the  position  of  plaintiff,  but  relates  to  damages  which  the  enjoined 
party  may  be  able  to  show  that  he  has  sustain (h!  by  reason  of  the  injunc- 
tion  under  section  623,  which  provides  for  the  ascertainment  of  such 
damages  by  the  court  or  by  a  referee  or  by  a  writ  of  inquiry. 

Brace  Co.  v.  Kraft,  126  App.  Div,  924,  affirmed. 

(Argued  November  16,  1909;  decided  November  23,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  In  the  fourth  judicial  department,  entered 
June  2,  1908,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term,  a  jury  having  been  waived. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  Newton  for  appellant. 

Verno7i  Cole  for  Samael  L.  Goldstein,  respondent.  The 
action  brought,  wherein  the  undertaking  was  given,  was 
properly  brought,  and  the  preliminary  injunction  properly 
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issned,  and  there  were  no  damages  and  costs  within  the  pur- 
view of  the  undertaking  recovered  in  any  action  by  the  Brace 
Company ;  hence  there  is  no  liability  by  the  sureties  on  such 
undertaking.  {Gillet  v.  Bank  of  America^  160  N.  Y.  549 ; 
Bdbertaon  v.  O.  E.  Co,^  146  N.  Y.  20 ;  Coyne  v.  WeaveVy  84 
N.  Y.  390.) 

Fra/nh  Harding  and  Charlee  L.  Bullymore  for  Frank  A. 
Kraft,  respondent. 

Willard  Bartlett,  J.  Tliis  is  an  action  at  law  against 
the  sureties  upon  an  undertaking  given  under  section  611  of 
the  Code  of  Civil  Procedure. 

In  1907  the  plaintiflE*  corporation  commenced  an  action  in 
the  Municipal  Court  of  Buffalo  against  William  H.  Leonard 
and  Ristie  N.  Leonard  to  recover  $180,  which  the  plaintiff 
claimed  as  interest  due  upon  a  chattel  mortgage  covering  cer- 
tain furniture  and  fixtures  contained  in  a  hotel  in  Buffalo 
which  the  plaintiff  had  contracted  to  sell  to  the  Leonards. 
Issue  was  joined  in  the  Municipal  Court  by  the  service  of  an 
answer.  After  the  joinder  of  issue  the  Leonards  began  an 
equity  suit  in  the  Supreme  Court  against  the  W.  H.  Brace 
Company  (the  plaintiff  herein),  demanding  judgment  that 
the  chattel  mortgage  should  be  canceled  and  set  aside  and 
also  seeking  therein  to  recover  unpaid  interest  upon  the  chat- 
tel mortgage.  To  procure  an  injunction  in  this  equity  suit  it 
was  necessary  to  give  security,  and  accordingly  Frank  A. 
Kraft  and  Samuel  L.  Goldstein  (the  defendants  in  the  present 
action)  made  and  executed  an  undertaking  whereby  they 
jointly  and  severally  undertook  to  and  with  the  W.  H.  Brace 
Company  that  the  Leonards,  being  the  plaintiffs  in  the  equity 
suit,  would  pay  to  the  W.  H.  Brace  Company,  being  the 
defendant  therein,  "all  damages  and  costs  which  may  be 
recovered  by  it  in  said  action  stayed  by  said  injunction  and 
also  all  damages  and  costs  that  may  be  awarded  to  it  in  this 
action  in  which  the  injunction  order  is  granted,  not  exceeding 
the  sum  of  one  thousand  dollars."  It  is  this  undertaking 
upon  which  the  present  action  is  brought. 
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The  W.  H.  Brace  Company  interposed  an  answer  in  the 
injunction  suit  denying  the  allegations  of  the  complaint.  For 
B  further  defense  and  counterclaim  it  set  up  the  execution 
and  delivery  of  the  chattel  mortgage  and  the  default  of  the 
Leonards  in  making  payment  of  the  same  and  prayed  for  a 
decree  of  foreclosure.  Upon  the  trial  the  defendant  (the 
plaintiff  herein)  prevailed  and  judgment  was  rendered  direct- 
ing that  the  chattel  mortgage  should  be  foreclosed.  There 
was  a  deficiency  of  $3,132.90  upon  the  foreclosure  and  judg- 
ment Was  docketed  against  the  Leonards  for  that  amount. 
Execution  upon  this  judgment  was  returned  wholly  unsatisfied. 

Section  611  of  the  Code  of  Civil  Procedure  requires  that 
an  undertaking  upon  an  injunction  to  stay  the  trial  of  an 
action  brought  for  money  only  must  secure  the  party  enjoined 
in  two  respects :  (1)  The  payment  of  all  damages  and  costs 
which  may  be  recovered  by  liim  in  the  action  stayed  by  the 
injunction ;  and  (2)  the  payment  of  all  damages  and  costs 
that  may  be  awarded  to  him  in  the  action  in  which  the 
injunction  order  is  granted. 

The  action  stayed  by  the  injunction  in  the  present  case  was 
the  Municipal  Court  suit  for  $180  interest  on  the  chattel 
mortgage.  No  demand  is  made  in  the  complaint  in  the 
present  case  for  the  recovery  of  that  sum,  so  that  phase  of 
the  case  does  not  call  for  any  further  consideration.  The 
sole  claim  of  the  plaintiff  is  to  enforce  the  undertaking  to  the 
extent  of  $1,000,  the  amount  specified  therein,  on  account  of 
damages  and  costs  awarded  to  it  in  the  action  in  which  the 
injunction  order  was  granted.  No  costs  were  awarded,  so  that 
feature  is  also  eliminated.  We  have  only  to  deal  with  the 
question  of  damages.  The  appellant  contends  that  the 
amount  of  the  deficiency  judgment  represents  its  damages 
under  the  last  clause  of  section  611 ;  but  we  think  that  this 
view  involves  an  incorrect  construction  of  the  provisions  of 
the  Code  relating  to  security  upon  injunction.  The  M'ord 
"damages"  in  section  611  does  not  include  a  recovery  upon 
an  equitable  counterclaim  interposed  in  an  injunction  suit  in 
respect  to  which  counterclaim  the  defendant  is  the  actor  and 


1909.]    Matter  of  Meyer  v.  Consolidated  Ioe  Co.        471 


N.  Y,  Rep.]  Statement  of  case. 

occupies  the  position  of  a  plaintiff.  It  relates  to  damages  which 
the  enjoined  party  may  be  able  to  show  tliat  he  has  sustained  by 
reason  of  the  injunction  under  section  623  of  the  Code  of  Civil 
Procedure  which  provides  for  the  ascertaiimient  of  such  dam- 
ages by  the  court  or  by  a  referee  or  by  a  writ  of  inquiry.  The 
proceeding  to  ascertain  such  damages,  whichever  metliod  may 
be  adopted,  is  a  proceeding  in  the  action  in  which  the  injunc- 
tion order  is  granted,  and  if  any  damages  are  awarded  to  the 
enjoined  party  they  are  awarded  in  that  action,  and  hence 
fall  within  the  precise  phraseology  of  tlie  last  clause  of  sec- 
tion 611.  There  was  no  effort  to  prove  any  damages  by 
resort  to  the  procedure  prescribed  by  section  623,  and,  indeed, 
the  trial  court  expressly  found  that  the  appellant  derived  a 
benefit  from  being  enabled  to  obtain  a  speedy  foreclosure  of 
its  chattel  mortgage  in  the  injunction  suit. 

Inasmuch  as  the  proof  does  not  show  that  the  appellant 
has  sustained  any  damages,  tliere  is  no  loss  which  tlie  sureties 
can  properly  be  compelled  to  make  good  under  the  contract 
contained  in  their  undertaking.  Tlie  judgments  below  were, 
therefore,  right  and  should  be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  Gray,  Edward  T.  Bartlett,  Haight, 
Werner  and  Chase,  JJ.,  concur. 

Judgments  affirmed. 

In  the  Matter  of   Tilbert  Meyer,  Appellant,  v.  Consoli- 
dated Ice  Company,  Respondent. 

Supplementary  proceedings— corporations  —  improper  service  of 
order  in  supplementary  proceedings  upon  foreign  corporation. 

It  is  not  su£9cient  service  of  an  order  ia  supplementary  proceedings,  by 
which  a  foreign  corporation  is  required  to  make  discovery  on  oath 
concerning  its  property,  to  deliver  such  order  to  a  person  designated 
by  the  corporation  as  one  upon  whom  a  summons  might  be  served  in 
accordance  with  the  General  Corporation  I^w  and  section  432  of  the 
Code  of  Civil  Procedure,  but  such  service  must  be  made  in  accordance 
with  section  2452  of  the  Code  upon  an  officer  of  the  corporation. 

Matter  of  Meyer  v.  Consolidated  Ice  Co.,  132  App.  Div.  265  affirmed. 

(Argued  October  7,  1909;  decided  November  30.  1909.) 
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Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  May  7, 1909,  which  reversed  an  order  of  Special 
Term  denying  a  motion  to  set  aside  service  of  an  order  for 
examination  in  supplementary  proceedings  and  granted  said 
motion. 

The  following  question  was  certified  :  "  Can  supplemen- 
tary proceedings  against  a  foreign  corporation  be  commenced 
only  by  service  upon  an  officer  of  the  corporation  as  pre- 
scribed in  section  2452  of  the  Code  of  Civil  Procedure !" 

Carl  S.  Stern,  Benjamin  Tuska  and  Gustavus  A.  Roger  % 
for  appellant.  The  construction  of  sections  432, 433  and  2452 
of  the  Code  of  Civil  Procedure  by  the  Appellate  Division 
works  a  hardship,  militates  against  public  convenience  and 
should  not  be  adopted  unless  the  clear  language  of  the  statute 
compels.  {Piersoii  v.  People,  79  N.  Y.  424.)  The  reading 
together  of  sections  432,  433  and  2452  of  the  Code  of  Civil 
Procedure  discloses  the  true  intent  of  the  legislature,  which  is 
that  an  order  of  examination  must  be  served  (§  433)  upon  a 
person  upon  whom  (§  432)  a  summons  must  be  served.  If  an 
officer  of  a  corporation  is  served,  then  service  will  be  sufficient 
if  made  upon  any  officer  specified  in  section  432  unless  the 
court  specifies  a  particular  officer  (§  2452),  that  is,  unless  the 
court  in  its  order  specifies  some  particular  officer.  If  it  speci- 
fies no  officer,  then  the  judgment  creditor  may  select  the  per- 
son upon  whom  to  effect  service  that  is  to  initiate  the  pro- 
ceeding. {Black  V.  Canal  Co.,  22  N.  J.  Eq.  130 ;  People  ex 
rel.  Huher  v.  Feitner,  71  A  pp.  Div.  479;  Matter  of  Dawes, 
108  App.  Div.  174  ;  Davis  v.  Supreme  Lodge,  165  N.  Y.  159 ; 
County  of  Orange  v.  EUswm'th^  98  App.  Div.  275  ;  Woods 
V.  Supervisor's,  etc.,  136  N.  Y.  403 ;  liegina  v.  Greenland,  15 
L.  T.  Rep.  [N:  S.]  589;  Endlich  on  Interp.  of  Statutes, 
§  219;  Bradner  on  Supp.  Pro.  [2d  ed.]  714.) 

Beno  B.  Gattell  and  Thomas  D,  Adams  for  respondent. 
There  is  an  exclusive  Code  provision  for  service  of  an  order 
commencing  supplementary  proceedings  upon  a  corporation 
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which  reads,  service  upon  a  corporation  is  sufficient  if  made 
upon  an  officer  to  whom  a  copy  of  the  summons  must  be 
delivered,  unless  the  judge  specially  designates  the  officer.  It 
must  be  an  officer,  it  may  be  an  officer  to  whom  a  copy  of  the 
summons  must  be  delivered  or  it  may  be  an  officer  designated 
by  a  judge,  but  it  must  be  an  officer.  That  is  imperative  and 
jurisdictional,  according  to  the  plain  intent  of  the  language. 
(Code  Civ.  Pro.  §  2452.) 

HisoooK,  J.  The  defendant  is  a  foreign  corporation  and  an 
order  was  made  in  supplementary  proceedings  requiring  it  to 
appear  and  make  discovery  on  oath  concerning  its  property. 
The  only  service  of  this  order  was  by  delivery  to  a  person 
designated  in  accordance  with  the  provisions  of  section  16  of 
the  General  Corporation  Law  and  section  432  of  the  Code  of 
Civil  Procedure,  as  one  upon  whom  a  summons  might  be 
served.  The  question  is  whether  such  service  was  sufficient. 
I  think  that  it  was  not. 

Section  432  of  the  Code  provides  that  personal  service  of  a 
summons  upon  a  foreign  corporation  "  must  be  made  by  deliv- 
ering a  copy  thereof,  within  the  state  as  follows :  *  *  * 
2.  To  a  penson  designated  for  the  purpose  as  provided  in 
section  16  of  the  General  Corporation  Law." 

Section  433  of  the  Code  enacts  that  the  provisions  "  relating 
to  the  mode  of  service  of  a  summons  apply  likewise  to  the 
service  of  any  process  or  other  paper,  whereby  a  special  pro- 
ceeding is  commenced  in  a  court,  or  before  an  officer  *  *  * 
except  where  special  provision  for  tlie  service  thereof  is  other- 
wise made  by  law."  Supplementary  proceedings  of  course 
ai*e  special  proceedings. 

Section  2452  of  the  Code,  in  the  article  relating  to  supple- 
mentary proceedings,  after  providing  for  service  upon  a  natu- 
ral person  of  an  injunction  order  or  an  order  to  attend  and  be 
examined,  provides :  "  Service  upon  a  corporation  is  suffi- 
cient if  made  upon  an  officer^  to  whom  a  copy  of  a  sum- 
mons must  be  delivered,  where  a  summons  is  personally  served 
upon  the  corporation;  unless  the  officer  is  specially  desig- 
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nated,"  etc.  It  is  not  urged  that  a  person  designated  for  tlie 
purpose  of  receiving  service  of  a  summons  is  an  "oflScer ''  of 
the  corporation. 

It  is  claimed  by  respondent  that  section  2452  contains  in 
the  paragrapi)  just  quoted  that  special  provision  for  the 
service  of  an  order  in  supplementary  proceedings  which  is  con- 
templated by  section  433  and  that,  therefore,  the  general 
provision  of  the  latter  section  that  special  proceedings  may 
be  commenced  by  service  of  an  order  upon  any  designated 
person  upon  wlipm  a  summons  might  be  served  under  section 
432  is  not  applicable;  that  the  special  provision  for  service  of 
the  order  in  supplementary  proceedings  upon  an  oflScer  of  a 
corporation  is  exclusive  of  any  other  service. 

As  indicated,  I  think  that  this  view  is  the  correct  one,  and 
that  there  is  a  reason  for  the  special  provision  in  section  2452. 

This  proceeding  was  instituted  for  the  purpose  of  compel- 
ling the  defendant  to  appear  and  answer  concerning  its  prop- 
erty. Section  2444  provides :  "  A  corporation  must  attend 
by,  and  answer  under  the  oath  of,  an  officer  thereof."  The 
provision  of  section  2452  is  in  accordance  with  this  last  pro- 
vision. Supplementary  proceedings  can  oiily  be  instituted 
against  a  foreign  corporation  by  service  upon  an  officer, 
because  the  corporation  can  only  comply  with  such  order  by 
the  appearance  and  submission  to  examination  by  an  offi- 
cer. If  the  proceedings  were  instituted  by  service  on  some 
person  designated  under  the  statute  who  was  not  an  offi- 
cer and  when,  for  instance,  there  was  no  officer  within  the 
state,  we  might  have  either  one  of  two  results.  Either  the 
proceeding  would  be  entirely  ineflfective  because  the  corpora- 
tion would  not  appear  in  the  manner  provided  by  the  statute, 
or  else  by  service  on  a  person  in  New  York  state  an  officer 
of  a  corporation  living  in  some  foreign  state  would  be  com- 
pelled to  come  and  attend  here  for  the  purpose  of  examination* 
Neither  result  is  to  be  contemplated. 

There  is  a  perfectly  apparent  reason  for  the  difiEerence 
between  provisions  for  service  of  a  summons  on  a  foreign  cor- 
poration and  those  providing  for  the  histitution  of  supple- 
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mentary  proceedings.  In  the  case  of  the  summons  the  court 
is  simply  seeking  to  obtain  jurisdiction  for  the  purpose  of  ren- 
dering a  judgment  affecting  property  and  the  personal  appear- 
ance of  the  corporation  is  not  essential  and  hence  service  may 
be  made  in  any  manner  adopted.  In  tlie  case  of  supplemen- 
tary proceedings  looking  to  an  examination  of  the  debtor  it  is 
essential  that  it  should  personally  appear  by  some  one  compe- 
tent to  give  information  concerning  its  property  and  hence 
the  provision  that  the  proceeding  must  be  instituted  by  service 
on  an  officer  who  can  give  such  information. 

It  is  urged  that  this  construction  of  the  statute  may  result 
disadvantageously  to  the  judgment  creditor.  It  is  doubtless 
true  that  many  times  it  is  a  disadvantage  to  a  person  desiring 
to  secure  relief  that  the  person  against  whom  lie  desires  relief 
is  either  a  non-resident  of  the  state  or  a  foreign  corporation 
beyond  the  reach  of  process.  Inthe  case  of  such  proceedings 
as  these  if  a  person  desired  to  have  a  general  examination  of 
a  foreign  corporation  for  the  purpose  of  discovering  whether 
it  had  any  property  applicable  to  the  payment  of  its  debts, 
relief  largely  might  be  barred  by  the  fact  tliat  the  corpora- 
tion had  no  officer  within  the  state  upon  whom  an  order  in 
supplementary  proceedings  might  be  served  and  from  whom 
the  desired  information  might  be  obtained.  But  this  disad- 
vantage would  not  be  cured  if  we  should  hold  that  the  creditor 
might  institute  proceedings  by  service  on  some  person  desig- 
nated under  tlie  statutes  and  wholly  disconnected  with  tlie 
corporation.  Such  person  would  not  be  able  to  give  any 
information  desired  bj'  the  creditor,  and  of  course  there  is  no 
way  in  which  such  service  on  him  could  be  made  the  basis  of 
effective  proceedings  in  contempt  for  failure  to  appear  against 
the  foreign  corporation  none  of  whose  officers  were  within  the 
state.  As  a  matter  of  fact,  I  do  not  see  that  there  is  apt  to 
be  much  practical  disadvantage  as  tlie  result  of  our  decision. 
If  a  judgment  creditor  knows  or  believes  tliat  the  corporation 
has  property  within  the  state  he  is  amply  secured  in  his  right 
to  proceed  against  the  party  who  he  tliinks  has  the  custody  of 
such  property,  to   examine  witnesses  fully  and    to  procure 
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injunctions  againdt  the  transfer  of,  and  orders  for  the  applica- 
tion of  such  property  to  his  debts,  and  even  a  receivership 
thereof.  (Code  of  Civil  Procedure,  section  2432,  snbd.  8; 
Code,  sections  2441,  2444,  2446,  2464,  etc.) 

The  order  appealed  from  should  be  affirmed,  with  costs, 
and  the  question  certified  to  us  answered  in  tlie  affirmative. 

Edward  T.  Bartlett,  Willard  Bartlett  and  Chase,  JJ., 
concur ;  Cullen,  Ch.  J.,  Haight  and  Vann,  J  J.,  dissent. 

Order  affirmed. 


Tee  People  of  the  State  of  New  York,  Respondent,  v. 

Nathan  Schlessel,  Appellant. 

Crimes  —  evidence  —  improper  admission  of  evidence  prejudicial 
to  defendant,  but  not  relating  to  crime  charged,  upon  ground 
that  door  was  opened  therefor  by  defendant's  cross-examination 
of  witnesses  for  the  prosecution. 

Where  part  of  a  document  is  received  because  it  is  relevant,  other  parts 
may  become  admissible  only  because  they  qualify,  limit  or  explain  the 
relevant  matter  first  introduced. 

Where  the  injurious  character  of  evidence  received  against  a  defendant 
on  the  trial  of  an  indictment  is  clear,  this  court  cannot  ignore  the  error 
under  the  power  conferred  upon  it  by  section  542  of  the  Code  of  Crim. 
inal  Procedure,  to  give  judgment  without  regard  to  technical  errors  or 
defects,  or  to  exceptions  which  do  not  affect  the  substantial  rights  of  the 
parties 

Defendant  was  indicted  under  section  587  of  the  Penal  Code  (Penal  Law, 
§  1171)  for  transferring  a  check  payable  to  his  order  to  a  relative,  with 
intent  to  defraud  creditors.  Upon  the  trial  a  petition  presented  to  the 
court  in  bankruptcy  proceedings  against  defendant,  which  petition 
was  made  several  months  after  the  alleged  commission  of  the  crime,  and 
stated  facts  prejudicial  to  him,  but  not  relating  specifically  to  the 
crime  for  which  he  was  on  trial,  was  received  in  evidence  upon 
the  ground  that  defendant's  counsel  had  upon  cross-examination 
"opened  the  door"  by  inquiry  with  reference  to  the  petition  from  one 
of  the  People's  witnesses,  who  avowed  his  ignorance  of  its  contents. 
Ssld,  that  the  petition  was  not  competent  evidence,  and  that  although 
the  trial  judge  instructed  the  jury  on  receiving  it  that  it  was  not  com- 
petent to  establish  the  statements  contained  therein,  his  language  to  the 
jury  on  their  request  for  instrjictions  permitted  the  jurors  to  consider 
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it  for  a  purpose  for  which  it  could  not  properly  be  considered,  and 
rendered   its  erroneous  admission  prejudicial  to  defendant;  further, 
that  it  does  not  appear  that   the  petition  was   admissible  for  any 
purpose. 
JPsopie  v.  SMasel,  127  App.  Div.  510,  reversed. 

(Argued  November  12,  1909;  decided  November  80,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  first  judicial  department,  entered  July 
8,  1908,  which  affirmed  a  judgment  of  the  Court  of  General 
Sessions  of  the  Peace  in  the  countj  of  New  York  rendered 
upon  a  verdict  convicting  the  defendant  of  the  crime  of 
removing  property  with  intent  to  defraud  a  creditor. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  li.  Dos  Pas808  for  appellant.  A  fatal  error  was  com- 
mitted in  the  admission  of  tlie  petition  and  order  to  set  aside 
a  sale  made  by  the  receiver  of  the  property,  which  came 
into  his  custody  as  receiver.  {People  v.  Wolf^  183  N.  Y. 
464 ;  People  v.  Leland^  25  N.  Y.  Supp.  943 ;  People  v.  Dim- 
ick,  41  Ilun,  634 ;  107  N.  Y.  24  ;  Erhen  v.  Lorillard,  19 
N.  Y.  299  ;  Moraves  v.  Grell,  79  App.  Div.  146  ;  Anderson 
V.  7^.,  F.  c6  0.  li.  R.  Co.,  54  N.  Y.  334 ;  Tabor  v.  Van 
Tassell,  13  Wkly.  Dig.  269 ;  McKeever  v.  Meyer,  11  Wkly. 
Dig.  258  ;  Barth  v.  State,  39  Tex.  Cr.  Eep.  386.) 

William  Tracers  Jerome,  District  Attorney  {Rohert  C. 
Taylor  of  counsel),  for  respondent.  There  was  no  error  in  the 
admission  in  evidence  of  the  petition  to  set  aside  the  sale  in 
bankruptcy,  since  defendant's  counsel  had  by  his  inquiries 
opened  the  door  for  its  admission.  {People  v.  Driscoll,  107 
N.  Y.  414 ;  People  v.  Johnson,  140  N.  Y.  350  ;  People  v. 
Buchanan,  145  K  Y.  1;  Cohen  v.  U.  S.,  157  Fed.  Rep. 
651.) 

WiLLARD  Bartlett,  J.  The  defendant  was  indicted  under 
section  587  of  the  Penal  Code  (now  section  1171  of  the  Penal 
Law),  providing  as  follows : 
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"A  person  wlio  with  intent  to  defraad  a  creditor,  or  to 
prevent  any  of  his  property  from  being  made  liable  for  the 
payment  of  any  of  his  debts,  or  levied  upon  by  an  execution 
or  warrant  of  attachment,  removes  any  of  his  property  or 
secretes,  assigns,  conveys  or  otherwise  disposes  of  the  same; 
*     *     *    is  guilty  of  a  misdemeanor." 

The  indictment  charged  that  tlie  defendant,  on  the  19t]i 
day  of  November,  1903,  with  intent  to  defraud  the  firm  of 
William  Oppenhym  &  Sons,  tlien  being  his  creditors,  did 
unlawfully  remove,  assign  and  convey  to  one  Max  Schlessel  a 
bank  check  for  $1,972.45,  drawn  by  C.  Rosenberg  upon  the 
National  Butchers  and  Drovers'  Bank  of  the  city  of  New 
York,  payable  to  tlie  defendant's  order. 

The  proceedings  in  the  case  have  been  characterized  by 
considerable  prolixity.  The  crime  is  alleged  to  have  been 
committed  in  November,  1903.  The  indictment  was  found 
in  June,  1905.  The  defendant,  on  June  28th,  1905,  inter- 
posed a  demurrer,  wliich  was  held  under  advisement  over 
seven  months,  until  February  6th,  1906,  when  it  was  disal- 
lowed. The  defendant  then  pleaded  not  guilty.  He  was 
brought  to  trial  in  November,  1907,  and  the  trial  resulted  in 
the  conviction  and  judgment  which  now,  in  November,  1909, 
come  before  this  court  for  review.  It  is  not  too  much  to 
suggest  that  greater  expedition  than  tliis  ought  to  be  readily 
attainable,  especially  when  it  appears,  two  years  after  tlie 
trial,  that  the  judgment  must  be  reversed  for  an  obvious  error 
in  the  admission  of  evidence  which  must  have  been  injurious 
to  tlie  appellant  and  was  not  properly  receivable  on  any 
tenable  theory. 

This  objectionable  evidence  consisted  of  the  contents  of  a 
petition  by  one  Anthony  C.  Brew,  presented  to  the  United 
States  District  Court  for  the  southern  district  of  New  York 
in  the  matter  of  the  bankruptcy  of  the  defendant  in  March, 
1904,  several  months  after  the  alleged  commission  of  the 
crime  charged  in  the  indictment.  The  petition  alleged  in 
substance  that  the  bankruptcy  proceeding  was  a  collusive 
transaction  between  the  defendant's  attorney  and  the  attorney 
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for  his  creditors ;  that  a  sale  of  the  property  which  had  taken 
place  therein  had  been  fraudulent,  stating  in  detail  the  cir- 
cumstances of  the  fraud,  and  it  prayed  that  the  sale  be  set 
aside  as  fraudulent  and  void. 

The  issue  upon  the  trial  of  this  indictment  was  the  inten- 
tion of  the  defendant  in  transferring  the  Rosenberg  check  for 
$1,972.45  to  Max  Schlessel  (who  was  his  brother)  on  the  19th 
day  of  November,  1903.  It  required  some  ingenuity  to  devise 
a  theory  by  which  this  petition,  executed  by  a  hostile  party 
months  afterwards,  could  be  made  to  appear  relevant  to  tliat 
issue.  This  was  done  by  suggesting  that  tlie  defendant's 
counsel  had  opened  the  door  by  his  cross-examination  of 
a  witness  for  the  People,  named  Ferdinand  J.  Hoyt,  Jr., 
who  had  been  tlie  receiver  of  tlie  defendant  in  bankruptcy, 
and  testified  in  regard  to  the  sale  of  tlie  defendant's  property. 
The  petition  to  set  aside  that  sale  was  based  on  the  proposi- 
tion that  the  property  had  been  sacrificed ;  and,  on  cross- 
examination,  this  witness  was  asked  whether  it  was  not  alleged 
in  the  petition  that  tlie  purchaser  had  realized  $22,000  for 
things  for  which  he  paid  only  $2,700.  He  answered  that  he 
did  not  know  whether  that  was  in  the  petition  or  not ;  but  he 
would  not  deny  it. 

Upon  this  testimony,  the  assistant  district  attorney,  who 
conducted  the  trial,  aucceeded  in  inducing  the  court  to 
receive  the  entire  petition  in  evidence,  over  the  objection  and 
exception  of  the  defendant's  counsel,  and  it  was  not  only 
admitted  formally,  but  it  was  all  actually  read  to  the  jury. 
The  basis  of  the  ruling  was  stated  by  the  court  as  follows : 
"  If  you  open  the  door  in  cross-examination,  in  rebuttal  they 
have  the  right  to  prove  what  they  want  to  prove  in  the 
petition." 

The  proposition  that  the  door  was  opened  to  admit  the  con- 
tents of  the  petition  by  the  testimony  of  a  witness  that  he 
did  not  know  whether  or  not  it  contained  a  certain  specific 
statement  is  so  manifestly  unsound  that  it  hardly  admits  of 
serious  discussion.  It  is  urged,  however,  that  at  the  time 
when  this  evidence  was  thus  admitted  the  learned  trial  judge 
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instructed  the  jury  that  the  petition  was  not  competent  evi- 
dence to  establish  the  statements  therein  contained,  and 
thereby  did  away  witli  any  possible  Iiarmful  effect.  This 
might  be  conceded  if  the  court  had  adhered  to  that  instruc- 
tion, but  it  did  not.  The  jury  were  plainly  impressed  with 
the  statements  in  this  docuinent,  which  were  intensely  hostile 
to  the  defendant,  but  were  nevertheless  doubtful  how  to 
regard  them ;  so  being  brought  back  into  court  they  ques- 
tioned the  trial  judge  in  reference  to  the  matter,  and  in  answer 
to  the  eighth  juror  he  said:  "Gentlemen,  that  instrument 
was  allowed  in  evidence  just  as  these  other  checks  and  trans- 
actions were  received,  because  the  People  claimed  that  that 
instrument  liad  a  bearing  on  the  general  intent  of  the  defend- 
ant in  transferring  his  property  and  it  may  be  regarded  by 
yon  on  the  question  of  the  intent  with  which  tliis  particular 
check  was  transferred.  For  that  purpose,  and  none  other, 
was  it  received  in  evidence."  This  instruction  permitted  the 
jury  to  consider  the  petition  for  a  purpose  for  which  it  could 
not  properly  be  considered,  and  rendered  its  erroneous  admis- 
sion distinctly  prejudicial  to  the  defendant. 

Its  injurious  character  is  so  clear  that  we  cannot  ignore 
the  error  under  the  power  conferred  upon  us  by  section  542 
of  the  Code  of  Criminal  Procedure  to  give  judgment  with- 
out regard  to  technical  errors  or  defects  or  to  exceptions 
which  do  not  affect  the  substantial  rights  of  the  parties.  I 
think  we  have  gone  to  the  permissible  limit  in  that  respect. 
Again  and  again  tlie  counsel  representing  the  New  York  dis- 
trict attorney  in  this  court  has  frankly  conceded  error  on  the 
part  of  the  public  prosecutor  conducting  the  trial,  but  has 
asked  us  nevertheless  to  affirm  the  judgment  under  review 
perforce  of  this  section.  We  cannot  do  it  in  the  case  of  so 
mistaken  and  harmful  a  ruling  as  that  in  this  record  which 
has  been  discussed. 

There  is  no  tenable  theory  of  "opening  the  door"  which 
sanctions  the  reception  of  evidence  neither  relevant  to  the 
issue  nor  to  facts  in  issue.  Where  part  of  a  document  is 
received  because  it  is  thus  relevant,  other  parts  may  become 
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admissible  because  they  qualify,  limit  or  explain  the  relevant 
matter  first  introduced,  but  tliis  was  no  snch  case.  The  wit- 
ness Hoyt  had  merely  avowed  his  ignorance  as  to  the  con- 
tents of  the  petition  ;  tliere  was  nothing,  therefore,  to  qualify, 
limit  or  explain.  To  "  open  the  door  "  some  evidence  must 
be  given ;  the  avowal  of  ignorance  is  a  refusal  to  give 
evidence,  owing  to  the  inability  of  the  witness.  That  was  all 
there  was  here. 

If  believed,  the  facts  stated  in  the  petition  inevitably 
tended  to  create  the  impression  in  the  mind  of  the  reader 
that  there  had  been  a  fraudulent  sale  of  the  defendant's  prop- 
erty in  the  bankruptcy  proceeding  for  an  utterly  inadequate 
consideration  with  his  knowledge  and  consent  and  through 
the  agency  of  his  attorney,  and  the  jury  at  the  last  were  told 
that  they  could  consider  the  statements  to  that  effect  in  the 
petition  of  a  third  party  in  passing  upon  the  intent  of  the 
defendant  in  previously  turning  over  the  Rosenberg  check  to 
his  brother.  This  instruction  made  it  certain  that  the  admis- 
sion of  the  petition  in  evidence  worked  injury  to  the  defendant, 
so  that  the  error  in  receiving  it  cannot  possibly  be  regarded  as 
harmless. 

In  respect  to  the  right  of  a  party  against  whom  part  of  an 
utterance  has  been  put  in  evidence  to  complement  it  by  put- 
ting in  the  remainder  in  order  that  tlie  court  may  completely 
understand  the  total  tenor  and  effect  of  tlie  utterance.  Professor 
Wigmore  correctly  states  that  the  right  is  subject  to  a  threefold 
limitation  :  (a)  No  utterance  irrelevant  to  the  issue  is  receiv- 
able ;  (J)  no  more  of  tlie  remainder  of  the  utterance  than 
concerns  the  same  subject  and  is  explanatory  of  the  first  part 
is  receivable ;  (c)  the  remainder  thus  received  merely  aids  in 
the  construction  of  the  utterance  as  a  whole,  and  is  not  in 
itself  testimony.     (3  Wigmore  on  Evidence,  §  2113.) 

Under  these  limitations  cases  may  arise  wherein  documents, 
though  admissible,  are  not  proof  of  all  tlie  facts  stated  in 
them.  In  the  present  case,  however,  I  do  not  see  how  the 
petition  was  admissible  at  all  for  any  purpose.  The  state- 
ments therein  contained  did  not  come  from  the  defendant  but 
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from  a  hostile  litigant  in  the  bankruptcy  proceeding  against 
him.  So  far  as  appears  they  had  not  been  communicated  to 
the  defendant  and  there  is  no  proof  that  lie  had  ever  taken 
any  action  in  regard  to  them.  None  of  them  was  proved  by 
the  testimony  of  the  witness  Hoyt  and  hence  there  was 
nothing  to  explain  or  elucidate.  There  can  be  no  right  to 
put  in  the  remainder  of  a  thing  where  no  part  of  the  thing 
itself  has  yet  been  introduced  in  evidence. 

The  exception  to  the  ruling  admitting  the  petition  being 
fatal,  it  is  unnecessary  to  discuss  any  other  assignment  of 
error.  Tlie  judgment  of  conviction  must  be  reversed  and  a 
new  trial  ordered. 

CuLLEN,  Ch.  J.,  Haight,  Vann,  Webner,  Hiscook  and 
Chase,  JJ.,  concur. 

Judgment  of  conviction  reversed,  etc. 


Oscar  H.  Sweet,  Respondent,  v,  Charles  H.  Perkins  et  a!., 

Appellants. 


>nce — proximate  cause  of  accident — liigliwaTS  —  improper 
use  thereof,  or  encroachment  thereon,  by  abutting  landowner. 

There  may  be  more  than  one  proximate  cause  of  an  accident,  if  each  of 
the  causes  asserted  can  be  seen  to  have  been  an  efficient  one,  without 
which  the  injury  resulting  would  not  have  been  sustained.  If  the 
negligent  acts  of  two  or  more  persons  concur  in  contributing  to  an  acci- 
dent, the  injured  person  may  hold  them,  jointly  and  severally,  liable. 
Where  concurrences  in  causes  are  charged  the  test  is,  simply,  could  the 
accident  have  happened  without  their  co-operation.  (Disapproving  on 
this  point,  dicta  in  Hulse  v.  Toton  of  Ooshen,  71  App.  Div.  436.) 

The  owner  of  the  fee  of  the  soil  of  a  highway  appropriated  for  the 
public  easement  is  entitled  to  make  a  temporary  use  of  the  highway,  if 
reasonably  necessary  for  the  proper  utilization  and  enjoyment  of  his 
abutting  property,  provided  that  siich  use  in  no  wise  obstructs  or 
encroaches  upon  public  rights,  or  endangers  the  safety  of  travelers. 
If  the  use  results  in  such  obstruction  of,  or  danger  to,  the  public  right 
of  user,  it  is  a  nuisance  in  the  eye  of  the  law.  The  whole  of  the  high* 
way,  as  laid  out  and  appropriated,  is  for  the  public  use,  and  it  is  Imma- 
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terial  that  but  a  part  of  it  has  been  worked  by  the  authorities.    The  rule 
relating  to  encroachments  on  highways  is  not  confined  in  its  operation 
to  the  track  beaten  by  travelers;  it  embraces  all  parts  of  the  highway. 
Sweet  V.  Perkins,  128  App.  Div.  910,  affirmed. 

(Argued  November  16,  1909;  decided  November  30, 1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  14,  1907,  alBSrming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Horace  McGuire  for  appellants.  The  alleged  negligence 
of  the  defendants  in  placing  the  muck  pile  in  the  highway 
was  not  the  proximate  cause  of  the  accident,  and  defendants' 
motion  to  dismiss  the  complaint  upon  that  ground  should  have 
been  granted.  {Hqffifnan  v.  King^  160  N.  Y.  628 ;  Watson 
on  Dam.  for  Personal  Injuries,  §  35 ;  Trapp  v.  McLellan^  68 
App.  Div.  362 ;  Leeds  v.  N.  T.  T.  Co.,  178  N.  Y.  118 ;  Mil- 
ler V.  Bahonmullerj  124  App.  Div.  558.)  The  occupation  of 
the  highway  by  the  defendants  was  reasonably  necessary,  and 
did  not  unreasonably  interfere  with  the  rights  of  the  public 
in  the  highway  ;  and  the  court  erred  in  submitting  that  ques- 
tion to  the  jury.  {Callanan  v.  Gilmany  107  N.  Y.  360 ; 
Hynea  v.  Estey,  133  N.  Y.  342 ;  liing  v.  City  of  Cohoea^  77 
N.  Y.  83  ;  McDonald  v.  M.  S.  By.  Co.,  167  N.  Y.  66.) 

n.  R.  Dxirfee  for  respondent.  There  was  no  error  in  the 
denial  of  the  defendants'  motion  for  a  nonsuit  based  upon  the 
ground  that  the  pile  of  muck  was  lawfully  in  the  highway. 
{Harrower  v.  lietson,  37  Barb.  301 ;  Wendell  v.  Mayor,  etc., 
39  Barb.  329 ;  HougKtailing  v.  Shelley,  51  Hun,  598 ;  Cohen 
V.  Mayor,  etc.,  113  N.  Y.  532 ;  WaJceman  v.  Wilier,  147  N.  Y. 
657;  Tinker  v.  N.  Y.,  0.  <&  W.  R.  R.  Co.,  157  N.  Y.  312; 
People  V.  Cunningham  cfe  Harris,  1  Den.  524 ;  Welsh  v. 
Wilson,  101  N.  Y.  254;  Callanan  v.  Oilman,  107  N.  Y. 
360 ;  Flyrm  v.  Taylor,  127.  N.  Y.  596 ;  Murphy  v.  Leggett,  164 
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N.  Y.  121.)  There  was  no  error  in  the  refusal  of  the  court 
to  dismiss  the  complaint  upon  the  ground  that  the  act  of  the 
defendants  in  placing  in  the  highway  the  pile  of  muck  with 
which  the  plaintiff  came  in  contact  was  not  the  proximate 
cause  of  the  injuries  sustained  by  the  plaintiff  and  that,  there- 
fore, he  could  not  recover.  (  Webster  v.  IT.  li.  R.  R.  Co.^  38 
K  Y.  260 ;  Barrett  v.  T.  A,  R,  R.  Co.,  45  K  Y.  628 ;  Ring 
V.  City  of  Cohoes,  77  N.  Y.  83 ;  Ehrgott  v.  Mayor^  etc.,  96 
N.  Y.  283  ;  Cohen  v.  Mayor,  etc,  113  N.  Y.  532 ;  Phillips  v. 
N,  Y.  C  cfe  11.  R.  R.  R.  Co.,  127  N.  Y.  657;  QuiU  v.  K 
S.  T.  dk  T.  Co.,  92  Hun,  539 ;  TraveU  v.  Bannerman,  71 
App.  Div.  439 ;  Demarest  v.  F.  S.  S.  R.  R.  Co.^  104  App. 
Div.  503.) 

Gbay,  J.  This  action  was  brought  to  recover  damages  for 
personal  injuries,  sustained  by  the  plaintiff  under  the  follow- 
ing circumstances.  He  was  driving,  in  the  evening,  upon  a 
country  highway,  which  passed  througll  a  farm,  occupied  by 
the  defendants,  as  the  lessees  of  its  owner.  Within  the  limits 
of  the  highway,  but  some  four  feet,  more  or  less,  from  the 
beaten  track,  or  traveled  part,  the  defendants  had  placed  a 
quantity  of  muck,  or  manure ;  making  a  pile  about  170  feet 
in  length,  about  17  feet  in  width  and  from  4  to  5  feet  in 
height.  At  this  point  in  the  highway,  the  plaintiff's  horse 
became  frightened  by  an  approaching  automobile,  reared  up 
and,  swerving  to  the  side  of  the  way,  ran  upon  the  pile  of 
muck  with  the  wagon.  The  wagon  was  tipped  over  backward 
and  the  plaintiff  was  thrown  out  into  the  roadway.  It  is  not 
important  to  consider,  more  particularly,  the  manner  in  which 
the  plaintiff  received  his  injuries.  The  evidence  would  sup- 
port the  verdict,  which  the  plaintiff  has  recovered,  upon  the 
theory  that  tlie  accident  occurred  as  narrated  by  him,  sub- 
stantially as  stated,  and  that  he  was,  himself,  not  in  fault. 

There  are  two  points,  presented  by  the  defendants  upon 
their  appeal,  which,  in  view  of  a  divergence  in  opinion  below, 
appear  to  merit  a  brief  discussion.  It  is  argued  that  the 
defendants'  pile  of  muck  was  not  the  proximate  cause  of  the 
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accident  and,  therefore,  that  the  complaint  should  have  been 
dismissed  upon  their  motion.  Unqaestionably,  it  was  not  the 
sole  cause  of  the  accident  The  driving  of  the  aatomobile 
and  the  presence  of  the  pile  of  muck  were  two  causes  con- 
tributing to  its  occurrence  and  both  were,  in  their  nature, 
proximate.  There  may  be  more  than  one  proximate  cause  of 
an  accident,  if  each  of  the  causes  asserted  can  be  seen  to  have 
been  an  efficient  one,  without  which  the  injury  resulting  would 
not  have  been  sustained.  If  the  negligent  acts  of  two,  or 
more,  persons  concur  in  contributing  to  an  accident,  the 
injured  person  may  hold  them,  jointly  and  severally,  liable. 
Where  concurrence  in  causes  is  charged,  the  test  is,  simply, 
could  the  accident  have  happened  without  their  co-operation  ? 
{liing  V.  City  of  Cohoea,  77  N.  Y.  83 ;  Leeds  v.  N.  Y.  Teh 
Go.y  178  ib.  118).  In  the  case  of  HuUe  v.  Town  of  Ooshen^ 
(71  App.  Div.  436),  which  the  appellants  cite,  where  the 
plaintifiTs  horse,  becoming  frightened  by  a  dog,  ran  into  a 
stone  placed  in  the  highway  by  the  liighway  commissioners, 
the  opinion  incorrectly  states  the  law  upon  this  point.  It  is 
there  said  that  "  the  rock  was  not  the  proximate  cause  of  the 
accident;  it  would  not  have  resulted  in  injury  to  the  plain- 
tifF  except  from  the  fact  that  his  horse  was  frightened  and 
crowded  the  vehicle  out  of  the  beaten  track  and  against  this 
rock,  just  as  he  might  have  run  the  wagon  against  the  fence 
corner  if  the  rock  had  not  been  there  ".  (p.  437.)  This  obser- 
vation, in  the  opinion,  was  not  necessary  to  the  decision  of  the 
case  and  ii3  contrary  to  the  rule  of  the  decisions.  Had  the  high- 
way commissioners,  in  that  case,  been  guilty  of  a  neglect  of 
their  duty,  in  the  respect  complained  of,  their  act,  because 
co-operating,  would  have  been  an  fefficient  cause  of  the  plaintiffs 
injury  and  would  have  subjected  the  town  to  a  liability. 

It  is,  also,  argued  by  the  appellants  that  their  occupation  of 
the  highway,  on  the  undisputed  evidence,  was  reasonable  and 
necessary,  and  that  it  was  error  to  submit  that  question  to  the 
jury.  The  charge  of  the  trial  judge,  in  submitting  the  ques- 
tion, was  not  excepted  to ;  but  we  may  assume,  by  reason  of 
the  division  in  opinion  below,  that  the  question  is  here  upon 
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the  exception  to  the  denial  of  the  motion  to  dismiss  the  com- 
plaint, on  the  ground  "  that  the  muck  pile  was  lawfully  in  the 
highway,  outside  of  the  traveled  portion."  In  that  light,  the 
question  is :  Did  the  defendants,  as  the  abutting  occupants  of 
the  farm  land,  in  whom,  or  in  whose  lessor,  was  every  interest 
in  the  fee  of  the  soil  of  the  highway,  not  appropriated  for  the 
public  easement,  have  an  unqualified  riglit  to  make  nse  of  a 
part  of  the  highway,  provided  the  use  made  did  not  infringe 
upon  the  beaten  track  of  the  highway  ?  I  tliink  that  they  did 
not  possess  any  such  absolute  right  and  that,  in  every  case, 
where  the  exercise  of  the  right  is  disputed,  it  becomes  a 
practical  question  to  be  determined  upon  the  facts.  The 
owner  of  the  land  over  which  a  highway  has  been  laid  out, 
still,  possesses  a  right  and  an  interest,  which  justify  him  in 
protecting  them  against  any  unlawful  trespass  by  another 
upon  the  soil  of  the  highway ;  or  in  seeing  to  the  proper 
maintenance,  or  adornment,  of  the  wayside;  or  in  doing  any 
act,  with  respect  to  it,  which  is  subservient  to,  and  not  incon- 
sistent with,  ordinary  highway  uses  and  purposes.  He  is,  also, 
entitled  to  make  a  temporary  use  of  the  highway,  if  reason- 
ably necessary  for  the  proper  utilization  and  enjoyment  of  his 
abutting  property ;  provided  that  such  use  in  no  wise  olistructs, 
or  encroaches  upon,  public  rights,  or  endangers  the  safety  of 
travelere.  If  the  use  results  in  such  obstniction  of,  or  danger 
to,  tlie  public  right  of  user,  it  is  a  nuisance  in  the  eye  of  the 
law.  The  whole  of  the  highway,  as  laid  out  and  appropriated, 
is  for  the  public  use,  and  it  is  immatcnal  that  but  a  part  of  it 
has  been  worked  by  the  authorities.  The  rule  relating  to 
encroachments  on  highways  is  not  confined  in  its  operation  to 
the  track  beaten  by  travelers;  it  embraces  all  parts  of  the 
highway.  (See  Ti7iker  v.  J\\  Y,,  0.  cfe  W.  liy.  Co.,  157 
K  Y.  312 ;  Callaiian  v.  Gilmun,  107  ib.  360 ;  Wood^s  Law 
of  Nuisances,  sec.  248 ;  Penal  Code,  sec.  385.) 

The  facts,  which  the  defendants  relied  upon  as  justifying 
their  use  of  the  highway  for  the  deposit  of  their  pile  of  muck, 
were  that  they  were  obliged  to  remove  it  from  their  hog  yard 
because  of  the  outbreak  of  hog  cholera,  in  order  to  disinfect  the 
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premises.  It  was  left  upon  the  highway  for  about  two  months 
and  their  excuse  was  that  there  was  no  other  place  upon  the 
farm  where  they  could  place  it,  before  the  crops  had  been  har- 
vested. These  facts,  taken  in  connection  with  others,  how- 
ever, might  lead  reasonable  minds  to  differ  as  to  the  necessity 
of  the  defendants'  use  of  the  highway  and  as  to  the  reason- 
ableness of  the  use  actually  made.  The  farm  cotnprehended 
127  acres  of  land.  The  hogs  had  been  taken  to  another  part 
of  it.  The  width  of  the  highway  was  49  feet  between  its 
fences  and  the  muck  pile,  being  17  feet  in  width  and  extend- 
ing to  within  three  or  four  feet  of  the  beaten  track,  took  up 
about  one-third  of  the  highway.  The  question  was  one  of 
fact  to  be  decided  by  the  jurore,  as  practical  men.  It  was 
the  duty  of  the  trial  court  to  submit  to  them  the  questions  of 
necessity  and  of  reasonable  use,  and  no  error  was  committed 
in  refusing  to  decide  them  as  questions  of  law. 

For  these  reasons  I  think  that  the  judgment  should  be 
aflBrmed. 

CuLLEN,  Ch.  J.,  Edward  T.  Bartlett,  Haight,  Werner, 
WiLLARD  Bartlett  and  Chase,  JJ.,  concur. 

Judgment  affirmed,  with  costs. 


Title  Guarantee  and  Trust  Company,  Appellant,  v.  Fannt 
A.  Haven  et  al..  Respondents.     (Action  No.  1.) 

Title  Guarantee  and  Trust  Company,  Appellant,  v.  Fanny 
A.  Haven  et  al.,  Respondents.    (Action  No.  2.) 

Subrogation  —  a  bank  having  paid  a  forged  check  given  for  street 
assessments,  which  were  a  lien  on  the  lands  subject  thereto, 
and  having  restored  the  amount  thereof  to  its  depositor,  is 
entitled  to  be  subrogated  to  the  lien  of  the  assessments  —  sub- 
rogation cannot  be  allowed,  however,  if  the  check  was  given  for 
payment  of  a  tax  which  was  not  a  lien,  but  a  mere  personal 
indebtedness. 

There  is  nothing  in  the  nature  of  a  lien  for  taxes  or  assessments,  or  in  the 
fact  that  such  lien  exists  in  favor  of  a  sovereign  taxing  power,  to  pre- 
vent the  application  of  the  equitable  doctrine  of  subrogation  when 
justice  demands  it. 
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Id  action  No.  2  defeDdaats  agreed  to  sell  certain  premises  in  the  city  of 
New  York  to  plaintiff  free  and  clear  of  all  liens  and  incumbrances. 
Before  the  lust  payment  was  made,  certain  assessments  for  grading 
an  avenue,  which  were  levied  during  the  lifetime  of  defendants*  tea- 
tatriXy  were  paid  by  a  forged  check  drawn  by  an  unknown  person 
against  the  funds  of  one  of  plaintiff's  depositors,  which  check  was  paid 
by  plaintiff  in  the  belief  that  it  was  genuine.  On  the  discovery  of 
the  forgery  plaintiff  restored  the  amount  of  the  forged  check  to  the 
credit  of  the  depositor  against  whose  account  the  check  had  been 
drawn.  Plaintiff  brought  this  suit  praying  judgment  that  upon  the 
payment  of  the  assessments  it  became  subrogatc<l  to  the  lien  of  the 
assessments  upon  the  lands  subject  thereto,  and  that  such  lieu  remains 
in  full  force  as  between  the  parties  to  the  action;  that  the  lien 
attached  to  the  moneys  received  by  the  defendants  as  tlie  purchase 
price,  which  in  equity  represents  the  land;  and  that  the  plaintiff  recover 
the  amount  of  the  assessments  from  the  defendants.  Held,  that  section 
112  of  the  Negotiable  Instruments  Law  has  no  application  to  these 
facts,  and  that  upon  the  assumption  that  the  payment  of  the  assessment 
was  purely  gratuitous  and  in  nowise  in  discharge  of  any  real  or  sup- 
posed obligation  upon  the  part  of  tlie  person  from  whose  account  the 
money  was  paid  or  of  the  unknown  forger,  but  was  brought  about 
solely  by  mistake  induced  by  the  forgery,  plaintiff  is  entitled  to  be 
subrogated  to  the  lien  of  the  city  as  against  the  proceeds  of  the  sale  of 
the  laud  in  the  hands  of  the  defendants. 

In  action  No  1,  upon  the  same  state  of  facts  in  other  respects,  where  a 
forged  check  was  used  to  pay  taxes,  instead  of  assessments,  levied  during 
the  lifetime  of  defendants'  testatrix,  and  which  were  her  personal  debts, 
the  money  represented  by  the  check  cannot  be  regarded  as  having  been 
applied  to  relieve  the  devised  premises  from  a  lien;  this  fact  prevents  the 
equitable  doctrine  of  subrogation  from  being  available  to  plaintiff. 

Title  Guarantee  <t-  Trust  Co.  v.  Hacen,  126  App.  Div.  907,  affirmed. 

Title  Guarantee  &  Trust  Co.  v.  Haven,  126  App.  Div.  802,  reversed. 

(Argued  October  22,  1909;  decided  November  30,  1909.) 

Appeal  in  each  of  the  above-entitled  actions  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme  Court  in  the 
first  judicial  department,  entered  respectively  June  19  and 
18,  1908,  affirming  a  judgment  in  favor  of  defendants  entered 
upon  the  report  of  a  referee. 

The  nature  of  the  actions  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinions. 

E(lwa7'd  E,  Spragxie  and  Harold  Swain  for  appellant. 
The  rights  of  the  parties  are  not  governed  by  the  law  of  nego- 
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tiable  paper.  (Darnel  on  Neg.  Instr.  §  1655a;  2  Parsons  on 
Bills  &  Notes,  80.)  PlaintiflE  is  entitled  to  recover  as  for 
money  paid  to  the  use  of  defendants  under  a  mistake  of  fact. 
{J^at.  Bank  v.  JV'.  M.  B.  Assn,^  55  N.  Y.  211 ;  Mayer  v. 
Mayor^  etc.y  63  N.  Y.  455.)  Plaintiff's  mistake,  even  if  neg- 
ligent, has  imposed  no  burden  upon  the  defendants,  {^at. 
Bank  V.  iT.  M.  B.  Ass?i,,  55  N.  Y.  211.)  The  fact  that 
plaintiff's  money  went  to  pay  the  defendants'  assessments, 
without  any  request  from  them,  should  not  prevent  a  recov- 
ery. {Bosttoick  V.  Beachy  103  N.  Y.  414;  Smith  v.  Robin- 
son,  89  N.  Y.  555;  Obecny  v.  Goetz,  116  App.  Div.  807; 
Huhbell  V.  Motdson^  53  N.  Y.  226 ;  Miner  v.  Beekman^ 
50  N.  Y.  337;  Ablott  v.  B.  S,  Line,  4  Md.  Ch.  310; 
The  Woodland,  104  U.  S.  180;  Hoover  v.  Fj}ler,  52 
Penn.  St.  522;  Sheldon  on  Subrogation  [2d  ed.],  §  245; 
Ball  V.  Miller  J  17  IIow.  Pr.  300 ;  Parker's  Appeal^  13  Atl. 
Rep.  481.)  Plaintiff  honored  and  paid  the  forged  check  in 
good  faith,  in  the  mistaken  belief  that  it  was  paying  a  lawful 
obligation.  Defendants,  without  consideration  or  change  of 
position,  have  benefited  directly  by  the  very  money  paid  by 
plaintiff.  Equity  will  transfer  this  benefit  to  plaintiff  by 
means  of  subrogation.  (Slieldon  on  Subrogation  [2d  ed.],  2, 
6,  57,  265  ;  Ar7iold  v.  Green,  116  N.  Y.  566 ;  Pease  v.  Egan^ 
131  N".  Y.  262 ;  Harris  on  Subrogation,  223,  225 ;  Sidenberg 
V.  Ely,  90  N.  Y.  257;  Burr  v.  Veeder,  3  Wend.  412;  Mat- 
ter  of  Kirkland,  14  N.  B.  R.  139;  Matter  of  Mc Bride,  19 
N.  B.  R.  452;  Thmnas  v.  Evans,  105  N.  Y.  612;  Mhier  v. 
Beekman,  50  N.  Y.  337;  Obecny  v.  Goetz,  116  App.  Div. 
807;  Graham  v.  Dxmnigan,  15  N.  Y.  Super.  Ct.  629;  Lage- 
man  v.  Kloppenburg,  2  E.  D.  Smith,  126.)  The  liability  of 
the  Ogden  estate  to  pay  the  taxes  does  not  affect  plaintiff's 
right  to  recover  from  defendants  in  action  No.  1.  {Jlathaway 
V.  County  of  Delaware,  185  N.  Y.  368.) 

John  Yernou  Bouvier,  Jr.,  John  B.  Doyle  and  Dudley 
Davis  for  respondents.  There  is  no  basis  for  a  money  judg- 
ment in  this  action  against  the  defendants  because  they  were 
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never  personally  liable  for  payment  of  the  arrears  of  assess- 
ments. {Swarts  V.  Siegely  117  Fed.  Rep.  13 ;  Matter  of 
Johnson^  L.  R.  [15  Cli.  Div.]  548;  Win%lov)  v.  Otia^  5  Gray, 
360 ;  HouBton  v.  B.  Bank^  25  Ala.  250 ;  Matter  of  Hun^ 
144  N.  Y.  147.)  Plaintiff  is  a  pure  volunteer  and  not  enti- 
tled to  relief  by  subrogation.  (Bispham  on  Eq.  §§  335,  336 ; 
Matthews  v.  Aiken,  1  N.  Y.  695 ;  Sandford  v.  McLean,  3 
Paige,  1 22 ;  Koehler  v.  Hughes,  148  N.  Y.  507 ;  Oadsden  v. 
Brown,  Speer  Eq.  37 ;  Hedges  v.  Dixo?h  Co.,  150  U.  S.  191 ; 
P.  S.  Nat  Bank  v.  U.  S,,  164  U.  S.  231 ;  Ins.  Co.  v.  Middle 
town,  124  U.  S.  534 ;  Suppinger  v.  Garrels,  20  111.  App.  625  ; 
Norton  on  Bills  &  Notes,  418;  Attorjiey- General  v.  C.  Ins. 
Co.,  71  N.  Y.  325 ;  0' Conner  v.  M.  Bank,  124  N.  Y.  331.) 
Subrogation  to  the  lien  of  the  state  or  city  for  assessments  is 
discountenanced.  (27  Am.  &  Eng.  Ency.  of  Law  [2d  ed.], 
578 ;  Mclnemey  v.  Read,  23  Iowa,  410  ;  Hinchman  v.  Mor- 
ris, 29  W.  Va.  673 ;  Pray  v.  Field,  30  Ark.  600 ;  M.  T.  Co. 
V.  Hart,  76  Fed.  Rep.  673.)  The  plaintiff  should  not  be 
allowed  to  follow  the  payment  into  the  equivalent  benefit 
received  by  the  defendants.  {O.  Nat.  Bank  v.  State  of  New 
York,  171  N.  Y.  379 ;  Justh  v.  Nat,  Bank  of  Common- 
wealth, 56  N.  Y.  478 ;  Stephens  v.  Board  of  Education  of 
Brooklyn,  79  N.  Y.  183 ;  Southwick  v.  F.  Nat.  Bank,  84 
N.  Y.  420 ;  Nat  Bank  v.  Bd.  of  Snprs,,  106  N.  Y.  488 ; 
Kelley  v.  Lindsley,  7  Gray,  287 ;  City  of  Albany  v. 
McNamara,  117  N.  Y.  168 ;  Place  v.  City  of  Yonkers,  60 
N.  Y.  Supp.  171 ;  N.  S.  Bank  v.  Town  of  Woodherry,  72 
N.  Y.  Supp.  225;  Greene  v.  Niagara  County,  67  N.  Y. 
Supp.  294.)  To  grant  the  plaintiff  the  relief  demanded 
would  bo  to  frustrate  the  purpose  of  section  112  of  the  Nego- 
tiable Instruments  Law.  {Nat.  Park  Bank  v.  Ninth  Nat 
Bank,  46  N.  Y.  77 ;  Goddard  v.  M.  Bank,  4  N.  Y.  149 ; 
Canal  Bank  v.  Bank  of  Albany,  1  Hill,  287 ;  Tiinbel  v. 
G.  Nat  Bank,  121  App.  Div.  870;  S.  Nat  Bank  v. 
Bank  of  Ainerica,  193  N.  Y.  26;  118  App.  Div.  907; 
Morgan  v.  U.  S.  M.  cfe  T.  Co,,  125  App.  Div.  22; 
Trust  Co.  V.  Hamilton   Bank,   127  App.  Div.  515.)    No 
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liability  ever  attached  to  the  defendants  in  action  No.  1  to 
pay  the  taxes.  They  are  improper  parties  defendant  in  the 
action.  {Hathaway  v.  County  of  Delaware^  185  N.  Y.  369 ; 
Buchhout  V.  City  of  New  York^  176  N.  Y.  363 ;  City  of 
New  York  v.  McLean^  170  N".  Y.  374 ;  Randell  v.  Lakey^ 
40  N.  Y.  514;  Matter  of  Bahcock,  115  N.  Y.  450  ;  Coudert 
V.  Huerstel^  60  App.  Div.  83 ;  Matter  of  Mansfield^  11  Misc. 
Rep.  296 ;  Matter  of  Franklin^  26  Misc.  Rep.'  107 ;  Matter 
of  Arkmbv/rgh^  13  Misc.  Rep.  744;  Matter  of  Doheny^  70 
App.  Div.  370.) 

Opinion  in  Action  No.  2 : 

Willard  Bartlbtt,  J.  The  defendants  liad  acquired  by 
devise  certain  lands  in  the  city  of  New  York  subject  to  a  lien 
of  $9,953.83  for  assessments  imposed  by  the  city  for  regulat- 
ing and  grading  an  avenue.  Being  the  owners  of  snch  lands, 
they  agreed  to  sell  the  premises  free  and  clear  of  all  liens  and 
incambrances.  Under  the  contract  of  sale,  payment  was 
made  in  three  installments.  Before  the  last  payment,  the 
assessments  were  paid,  not  by  the  defendants,  by  means  of  a 
check  for  the  amount  thereof  drawn  upon  the  plaintiff  cor- 
poration to  the  order  of  the  collector  of  assessments  and 
arrears  of  New  York  city.  The  check  purported  to  be 
signed  by  William  O.  Green,  trustee,  who  had  authority  to 
draw  checks  against  a  deposit  with  the  plaintiff  to  the  credit 
of  the  estate  of  Andrew  H.  Green.  The  signature  was  a 
forgery  but  the  plaintiff  paid  the  check  believing  it  to  be 
genuine.  There  is  no  evidence  as  to  the  identity  of  the  forger 
or  that  the  defendants  had  any  notice  or  knowledge  of  the 
payment  of  the  assessments  by  means  thereof  until  after  the 
event.  After  ascertaining  the  forgery,  the  plaintiff  restored 
to  the  credit  of  the  estate  of  Andrew  H.  Green  in  its  deposit 
account  the  amount  of  the  forged  check  which  had  previ- 
ously been  charged  against  it. 

Upon  these  facts,  the  plaintiff  brought  this  suit  praying 
judgment  that  upon  the  payment  of  the  assessments  the  plain- 
tiff became  subrogated  to  the  lien  of  the  assessments  upon  the 
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lands  subject  thereto  and  tiiat  sncli  lien  remains  in  full  force 
as  between  the  parties  to  the  action  ;  that  the  lien  attached  to 
the  moneys  received  by  the  defendants  as  the  purchase  price, 
which  in  equity  represents  the  land ;  and  that  the  plaintiff 
recover  tlie  amount  of  the  assessments  from  the  defendants. 

The  answer  denied  all  tlie  allegations  of  the  complaint 
except  the  ownership  of  the  lands,  the  contract  to  sell  the 
same  and  the  conveyance  thereof  under  the  contract.  It 
further  averred  that  the  premises  were  devised  to  the  defend- 
ants by  Marianna  A.  Ogden  of  Newport,  R.  I.,  subject  to  the 
assessments  which  were  confirmed  and  levied  during  her  life- 
time; tliat  Andrew  II.  Green,  for  many  years  prior  to  his 
death,  was  her  agent  and  personal  representative  in  reference 
to  the  management  and  care  of  her  real  estate;  that  the  said 
Marianna  A.  Ogden  sent  him  $9,953.83  for  the  purpose  of 
paying  the  assessment  but  he  never  paid  tlie  same  ;  and  that 
all  these  matters  were  known  to  the  plaintiff  corporation  when 
it  restored  to  the  credit  of  the  Andrew  H.  Green  estate  the 
amount  paid  out  on  the  forged  check. 

The  issues  were  referred  to  a  referee  to  hear  and  deter- 
mine. He  found  the  facts  substantially  as  set  forth  in  the 
pleadings,  except  that  there  is  no  finding  of  the  receipt  of  any 
money  by  Andrew  II.  Green  from  Marianna  A.  Ogden  with 
which  to  pay  the  assessments.  The  Appellate  Division,  by 
a  divided  court,  has  affirmed  the  judgment  in  favor  of  the 
defendants  which  was  entered  upon  the  referee's  findings. 

Both  the  referee  and  the  judge  who  wrote  the  prevailing 
opinion  below  thought  that  the  case  was  controlled  by  sec- 
tion 112  of  the  Negotiable  Instruments  Law  which  provides 
that  the  acceptor  of  a  negotiable  instrument  admits  "the 
existence  of  a  drawer,  the  genuineness  of  his  signature,  and 
his  capacity  and  authority  to  draw  the  instrument."  This 
enactment  is  merely  declaratory  of  tlie  common  law.  The 
leading  English  case  in  which  it  is  enunciated  is  Price  v. 
N'eal  (3  Burrow,  1354),  decided  by  Lord  Mansfield  in  1762. 
The  leading  New  York  case  to  the  same  effect  is  National 
Pai'Tc  Bank  v.  Ninth  Natio?ml  Bank  (46  N.  T.  77).    But 
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the  doctrine  of  these  decisions,  now  found  in  the  rule  formu- 
lated by  section  112  of  the  Negotiable  Instruments  Ijaw, 
applies  only  in  favor  of  one  who  is  a  holder  for  value  of  the 
instrument  which  turns  out  to  have  been  forged.  Thus,  Lord 
Mansfield  in  Price  v.  JVeal  (supra)  dwelt  upon  the  fact 
that  the  bill  of  exchange  there  in  question  had  been  indorsed 
to  the  defendant "  for  a  fair  and  valuable  consideration  which 
he  had  bona  fide  paid ;"  and  in  the  leading  New  York  case 
{National  Park  Bank  v.  Ninth  National  Bankj  supra)  it 
appeared  that  the  draft  had  been  discounted  by  the  Livings- 
ton National  Bank  and  indorsed  to  tlie  defendant  which  was 
a  honafide  holder.  The  rule,  therefore,  that  he  who  accepts 
a  negotiable  instrument  to  which  the  drawer's  name  is  forged 
is  bound  by  the  act  and  can  neither  repudiate  the  acceptance 
nor  recover  the  money  paid,  has  no  application  in  behalf  of 
one  who  has  acquired  the  paper  in  the  absence  of  any  consid- 
eration whatever  therefor  either  present  or  past.  Such  was 
the  case  here  according  to  the  finding  of  tlie  referee.  So  far 
as  appears,  the  check  of  the  Green  estate,  which  proved  to  be 
forged,  was  not  given  in  payment  of  any  existing  or  ante- 
cedent, indebtedness  either  on  the  part  of  tliat  estate  or  even 
of  the  forger.  For  these  reasons  we  agree  with  the  learned 
judge  who  wrote  for  the  minority  in  tlie  Appellate  Division, 
saying:  "Section  112  of  the  Negotiable  Instruments  Law 
upon  which  the  referee  based  his  decision  has  nothing  to  do 
with  the  question." 

There  being  nothing  in  the  law  of  commercial  paper  which 
constitutes  an  obstacle  to  a  recovery  by  the  plaintiff,  it 
remains  to  consider  whether  the  court  below  (all  the  judges 
concurring  in  this  respect)  were  right  in  holding  that  no 
equitable  remedy  was  available  to  the  plaintiff  under  the 
doctrine  of  subrogation. 

Upon  the  facts  as  found  by  the  referee  we  have  here  the 
case  of  a  purely  gratuitous  payment  of  assessments,  constitut- 
ing at  the  time  a  lien  in  favor  of  the  city  of  New  York  upon 
lands  owned  by  the  defendants,  which  payment  was  clearly 
induced  by  the  fraud  and  forgery  of  some  party  unknown. 


494         Title  Guakanteb  &  Tbost  Co.  v.  Haven.      [Not., 
Opinion  of  the  Court,  per  Willard  Bartlbtt,  J.    [VoL  190. 

The  money  thus  paid  without  any  request  or  authority  from 
the  defendants  is  not  recoverable  in  an  action  at  law.  ^^  No 
one  can  thus  make  himself  the  creditor  of  another  by  the 
unsolicited  payment  of  his  debts."  {KeUey  v.  Lindsey,  7  Gray, 
287 ;  Homestead  Co.  v.  Valley  Railroad^  17  Wallace,  153, 
167.)  The  payment,  however,  operated  as  between  the 
defendants  and  the  city  to  discharge  the  city's  lien  which 
rested  upon  the  defendants'  land ;  and  the  theory  upon  which 
the  plaintiff  has  brought  the  present  suit  in  equity  is  that  this 
lien  under  the  circumstances  is  to  be  deemed  still  alive  for 
the  benefit  of  the  party  who  actually  paid  the  assessments  and 
inasmuch  as  the  defendants  have  conveyed  away  the  land  the 
lien  is  transferred  to  tlie  proceeds  in  their  hands. 

It  is  argued  in  the  brief  of  counsel  for  respondents  that 
subrogation  to  the  lien  of  a  state  or  city  for  assessments  is 
discountenanced  by  the  law  and  reference  is  made  to  the  case 
of  Mercantile  Trust  Co.  v.  Hart  (76  Fed.  Rep.  673)  where 
Thayer,  J.,  intimated  that  it  might  well  be  doubted  whether 
a  person  could  ever  claim  subrogation  to  the  rights  of  the 
state  as  respects  a  lien  for  taxes.  The  doubt  thus  suggested 
finds  little  support  in  the  cases  wiiich  we  have  been  able  to 
find  bearing  on  the  question.  On  the  contrary,  the  cases  are 
not  infrequent  in  which  such  liens,  although  discharged  as  to 
the  taxing  power,  have  been  kept  alive  to  do  justice  between 
third  parties.  In  Cockrum  v.  West  (122  Ind.  372)  the  prop- 
erty of  the  appellee  had  been  applied  to  the  payment  of  a  tax 
which  the  land  held  by  the  appellant  was  justly  and  primarily 
bound  to  pay.  Under  these  circumstances  the  Supreme 
Court  of  Indiana  held  that  the  appellee  was  entitled  to  be 
subrogated  to  the  state's  lien  for  taxes  upon  the  land  con- 
veyed to  the  appellant.  In  Sha^p  v.  Thompson  (100  111. 
447)  where  the  mortgagee  had  paid  taxes  which  it  was  the  duty 
of  the  mortgagors  to  pay,  it  was  held  that  the  mortgagee  was 
thereby  subrogated  to  the  rights  of  the  state  which  had  a  lien 
upon  the  land  for  taxes.  In  McNish  v.  Perrine  (14  Neb. 
582)  the  purchaser  at  a  void  sale  of  real  estate  for  taxes  had 
paid  the  taxes  legally  levied  upon  the  premises  for  subsequent 
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years ;  upon  the  failure  of  his  title  he  was  subrogated  to  the 
rights  of  the  county  to  the  extent  of  the  legal  taxes  so  paid 
by  him,  notwithstanding  the  fact  that  the  taxes  for  which  the 
sale  was  had  were  void.  The  same  doctrine  is  enforced  and 
expounded  with  reference  to  many  other  Nebraska  cases  in 
John  V.  Connell  (61  Neb.  267).  In  Fiacre  v.  Chapman  (32 
N.  J.  £q.  463)  a  second  mortgagee  had  paid  taxes  and  assess- 
ments imposed  on  the  premises  after  a  sale  to  Jersey  City 
for  their  non-payment,  and  upon  foreclosure  of  the  first  mort- 
gage he  was  held  to  be  entitled  by  equitable  subrogation  to 
the  city's  lien.  These  cases  suffice  to  show  that  there  is 
nothing  in  the  nature  of  a  lien  for  taxes  or  assessments  or  in 
the  fact  that  such  lien  exists  in  favor  of  a  sovereign  taxing 
power  to  prevent  the  application  of  the  equitable  doctrine  of 
subrogation  when  justice  demands  it. 

We  think  that  justice  demands  its  application  here.  Sub- 
rogation is  not  permitted  (1)  where  the  party  seeking  it  has 
intermeddled  with  the  affaire  of  the  defendant ;  or  (2)  where 
it  would  prejudice  the  rights  of  innocent  third  parties.  Here 
the  plaintiff  did  not  officiously  interfere  with  the  affairs  of 
the  defendants,  but  'acted  in  f  ullfillment  of  what  it  supposed 
to  be  an  obligation  towards  one  of  its  depositors  with  the 
result  that  it  relieved  the  defendants'  land  from  the  assess- 
ment lien  thereon.  Far  from  disturbing  the  defendants' 
affairs  it  aided  the  defendants  to  perform  their  contract  to 
convey  the  premises  free  from  incumbrances.  The  case, 
therefore,  can  hardly  be  called  one  of  officious  interference. 
The  right  of  subrogation  is  denied  because  it  is  said  that  the 
money  was  advanced  solely  upon  the  personal  credit  of  the 
depositor  and  it  was  a  mere  accident  that  it  went  to  dis- 
charge the  lien.  But  this  last  feature  is  the  characteristic  of 
the  case  which  entitles  the  plaintiff  to  equitable  relief  that 
might  otherwise  be  unavailable.  It  is  suggested  that  another 
rule  stands  in  the  way  of  the  plaintiff,  namely  that  "  a  sub- 
rogee acquires  no  remedies  different  from  those  which  might 
have  been  enforced  by  the  parties  to  whose  place  he  suc- 
ceeds;" and  the  plaintiff  here  seeks  a  personal  money  judg- 
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ment  which,  of  course,  the  city  conld  not  have  had  against 
the  landowner  upon  the  assessments,  inasmuch  as  thej  did  not 
subject  the  landowner  to  any  personal  liability  but  merely 
created  a  charge  upon  the  land.  The  answer  to  this  objec- 
tion is  that  the  demand  for  a  personal  money  judgment 
is  only  incidental  and  tliat  the  principal  prayer  of  the  com- 
plaint is  for  subrogation  to  the  lien  of  the  city,  which  is  to 
be  deem  transferred  to  the  proceeds  of  the  land  in  view  of 
the  fact  that  the  land  has  been  conveyed  away  by  the  defend- 
ants. If  the  defendants  still  retained  the  land  upon  which 
the  assessments  wei*e  paid,  the  plaintiff  succeeding  to  the 
rights  of  the  city  would  have  acquired  its  lien  thereon  for  the 
amount  of  the  assessments.  Although  the  lien  of  the  city  of 
Kew  York  was  terminated  as  to  the  city  by  the  payment  of 
the  assessments  it  could  be  regarded  as  still  existent  for  the 
purpose  of  doing  justice  between  the  party  who  had  paid 
tliem  and  the  owners  of  the  land.  The  land  having  been 
converted  into  money  in  the  pockets  of  the  defendants  the 
lien  attaches  to  that  money  and  is  enforceable  against  it. 

It  must  be  distinctly  understood  that  this  view  is  predicated 
upon  the  assumption  that  the  payment  of  J;he  assessments  was 
purely  gratuitous  and  in  nowise  in  discharge  of  any  real  or 
supposed  obligation  upon  tlie  part  of  the  estate  of  Andrew  H. 
Green  or  of  the  unknown  forger,  but  was  brought  about 
solely  by  mistake  induced  by  tlie  forgery.  Upon  this  assump- 
tion we  think  that  the  plaintiff  on  proof  of  tlie  facts  stated  in 
the  complaint  would  be  entitled  to  be  subrogated  to  the 
lien  of  the  city  as  agaitist  the  proceeds  of  the  sale  of  the 
land  in  the  hatids  of  the  defendants.  If,  however,  it  should 
be  made  to  appear  that  the  payment  was  not  thus  gratuitous, 
we  are  of  opinion  that  the  right  of  subrogation  could  not 
successfully  be  asserted. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Gkay,  Edward  T.  Bartlett,  Haight, 
Werner  and  IIiscock,  JJ.,  concur. 

Judgment  reversed,  etc. 
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Opinion  in  Action  No.  1 : 

Willard  Bartlett,  J.  This  action  in  its  character  and 
the  facts  developed  upon  the  trial  is  in  all  respects  similar  to 
Action  No.  2  between  the  same  parties  and  similarly  entitled 
except  that  the  forged  check  in  the  present  case  was  used  to 
pay  taxes  (instead  of  assessments)  upon  the  lands  of  the 
defendants.  Inasmuch  as  these  taxes  had  been  levied  during 
the  lifetime  of  the  defendants'  testatrix  and  were  her  per- 
sonal debts  chargeable  against  her  estate  the  money  repre- 
sented by  the  forged  check  cannot  be  regarded  as  having 
been  applied  to  relieve  the  devised  premises  from  a  lien. 
This  fact  differentiates  the  case  from  Actiofi  No.  2  and  pre- 
vents the  equitable  doctrine  of  subrogation  from  being  avail- 
able to  the  plaintiff.  There  being  no  other  theory  which  will 
sustain  a  recovery,  the  judgment  in  favor  of  the  defendants 
was  right  and  was  properly  affirmed  by  the  Appellate  Division, 

The  judgment  of  the  Appellate  Division  should  be  affirmed, 
with  costs. 

CuLLBN,  Ch.  J.,  Gray,  Edward  T.  Bartlett,  Haiqht, 
Werner  and  Hisoock,  JJ.,  concur. 

Judgment  affirmed. 
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THIS  Volume, 


Lloyd  G.  MoOrum,  Appellant,  v.  Lex  Realty  Company 

et  a\.y  Respondents. 

MoOrum  v.  Lex  Realty  Co.,  122  App.  Div.  022»  affirmed. 
(Argued  Jane  8,  1909;  decided  October  5, 1909.) 

Appeal  from  a  Judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 17,  1908,  aflBrming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  tlie  complaint  by  the  court  on 
trial  at  Special  Term  in  an  action  to  compel  specific  per- 
formance of  an  alleged  contract  to  convey  real  property. 

William  P.  Moloney  for  appellant. 

Richard  T.  Oreene  and  E.  W.  Tyler  for  respondents. 

Judgment  aflSrmed,  with  costs  ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Edwabd  T.    Bartlbtt, 
Haight,  Vann,  Willabd  Baetlett  and  Chase,  JJ. 


Mary  A.  Gdilfoylb,  Appellant,  v.  Catherine  E.  Fierce 

et  al..  Respondents. 

Ouilfoyle  v.  Pierce,  125  App.  Div.  504,  affirmed. 
(Submitted  June  S,  1909;  decided  October  5,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
April  10,  1908,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
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and  granting  a  new  trial  in  an  action  to  fiet  aside  a  deed  on 
tlie  ground  of  fraud. 

I^ranklin  Bien  for  appellant. 

John  M.  Gardner  for  respondents. 

Order  affirmed  and  judgment  absolute  ordered  against 
appellant  on  the  stipulation,  with  costs  in  all  courts;  no 
opinion. 

Concur:  Ccllen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Vann  and  Chase,  JJ.  Not  voting:  Willard 
Bartlett,  J. 


Matthew  M.  Googin  et  al.,  Respondents,  v.  Manhattah 
Railway  Company  et  al..  Appellants. 

Ooggin  v.  Manhattan  Hatlway  Co,,  124  App.  Div.  644,  reversed. 
(Argued  June  8.  1909;  decided  October  5,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
23,  1908,  reversing  a  judgment  in  favor  of  defendants  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  Special  Term 
and  granting  a  new  trial  in  an  action  to  restrain  the  operation 
and  maintenance  of  an  elevated  railway  in  front  of  certain 
premises  and  for  damages. 

J.  Osgood  Nichols  atid  Alfred  A.  Gardner  for  appellants. 
Charles  II.  Strong  for  respondents. 

Order  of  Appellate  Division  reversed  and  judgment  of 
Special  Term  affirmed,  with  costs  in  both  courts,  on  dissent- 
ing opinion  of  Houghton,  J.,  below. 

Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  Wil- 
LARD  Bartlett  and  Chase,  JJ.  Dissenting:  Edward  T. 
Bartlett,  J. 
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The  CouNTr  of  Erie,  Appellant  and  Bespondent,  v.  Jaoob 
W.  DiEHL  et  al.,  Eespondents  and  Appellants. 

County  of  Erie  v.  Diefil,  129  App.  Div.  786,  affirmed. 
(Argued  June  8,  1909;  decided  October  5»  1909.) 

Cross-appeals  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  February  25,  1909,  modifying  and  affirming  as  ^jiodi- 
iied  a  judgment  in  favor  of  plaintiff  entered  upon  a  decision 
of  the  court  on  trial  at  an  Equity  Term  in  an  action  to  recover 
upon  a  county  treasurer's  bond. 

Philip  A.  Laing  and  Thomas  A.  Sullivan  for  plaintiff, 
appellant  and  respondent. 

W,  C.  Carroll  for  defendants,  respondents  and  appellants. 

Judgment  affirmed,  without  costs,  on  opinion  of  Spring,  J., 
below. 

Concur:  Cqllen,  Ch.  J.,  Edward  T.  Bartlett,  Willard 
Bartletf  and  Chase,  JJ.  Dissenting:  Gray,  IIaiqht  and 
Vann,  J  J. 

Frank  Donley,  Respondent,  v.  Glens  Falls  Insurance 

Company,  Appellant. 

IhnUy  V.  Olena  Falls  Ins.  Co.,  126  App.  Div.  922,  affirmed. 
(Argued  June  8,  1909;  decided  October  5,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  2,  1908,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  upon  a  policy  of  fire  insurance. 

Hiram  R.  Wood  for  appellant. 
Calvin  J.  Iluson  for  respondent. 

Judgment  affirmed,  with  costs,  on  authority  of  Donley  v. 
Olens  Falls  Insurance  Company  (184  N.  Y.  107) ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haioht,  Vann,  Willard  Bartlett  and  Chase,  J  J. 
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The  Brooklyn  Heights  Eailboad  Company,  Respondent,  v. 
The  Brooklyn  City  Railroad  Company,  Appellant. 

BrooJdyn  ffeighU  B.  R,  Co,  v.  Brooklyn  City  R  R.  Co.,  124  App.  Div. 
896,  affirmed. 
(Argued  June  8, 1909;  decided  October  5,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Conrt  in  the  second  judicial  department,  entered 
Febitiary  3,  1908,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury  in  an  action  by  a  lessee  to  recover  from  the  lessor  the 
cost  of  construction  of  a  certain  building. 

William  C.  De  Witt  for  appellant. 

Edward  W,  Hatch^  John  Z.  WeUs  and  Oeorge  D.  Teoma/na 
for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haioht,  Vann,  Willard  Bartlett  and  Chase,  JJ. 


Tracy  W.  Pratt,  Appellant,  v,.  William  I.  Clark  et  al.,  as 
Executors  of  and  Trustees  under  the  Will  of  Charlottb 
M.  GooDRiDGE,  Deceased,  et  al..  Respondents. 

Pratt  V.  Clark,  118  App.  Div.  633»  appeal  dismissed. 
(Submitted  June  9,  1909;  decided  October  5,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
16, 1907,  affirming  a  judgment  in  favor  of  defendants  entered 
upon  a  dismissal  of  the  complaint  by  the  court  on  trial  at 
Special  Term  in  an  action  to  compel  specific  performance  of 
certain  contracts. 

Samitel  Unterineyer  and  Clarence  F,  Birdseye  for  appellant. 

Charles  L  McBumey  and  Albert  Stichney  for  respondents. 

Appeal  dismissed,  without  costs,  on  stipulation  of  parties ; 
no  opinion. 

Concur :  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Vann,  Willard  Bartlett  and  Chase,  JJ. 
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James  B.  Bathbonb,  as  Trustee  in  Bankruptcy  of  the  Elmira 
Steel  Company,  Bespondent,  v.  F.  Wayland  Ayeb, 
Appellant,  Impleaded  with  Others. 

HatJUnms  v.  Ayer,  121  App.  Div.  855,  reversed. 
(Argued  June  9,  1909;  decided  October  5,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Sep- 
tember 18,  1907,  reversing  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  and  granting  a  new  trial  in  an  action  to  recover 
moneys  alleged  to  have  been  wrongfully  withdrawn  from  the 
assets  of  the  Elmira  Steel  Company  by  defendant,  a  director 
thereof. 

David  B.  mUy  0.  TJ.  Kellogg  and  H.  H.  BochweU  for 
appellant. 

Frederick  Collin  and  Edward  G.  Herendeen  for  respondent. 

Order  of  Appellate  Division  reversed  and  judgment  of 
Trial  Term  affirmed,  with  costs  in  both  courts,  on  dissenting 
opinion  of  Kelloog,  J.,  below. 

Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Babtlett, 
Haight,  Vann  and  Willaed  Bartlett,  J  J.  Not  sitting: 
Chase,  J. 

James  B.  Swing,  as  Trustee  for  the  Creditors  of  The  Union 
Mutual  Fire  Insurance  Company  op  Cincinnati,  Appel- 
lant, V.  George  A.  Dayton,  Respondent. 

Svning  v.  Dayton,  124  App.  Div.  68,  affirmed. 
(Argued  June  10,  1909;  decided  October  5,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
January  22,  1908,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term  in  an  action  to  recover  an  assessment 
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against  the  defendant  as  a  policyholder  in  an  insolvent  fire 
insurance  company. 

E,  G.  Ilerendeen  and  Patterson  A,  Recce  for  appellant. 

77".  77.  Rockwell  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Babtlktt, 
Haioht,  Vann,  Willard  Bartlett  and  Chase,  JJ. 


Charles  Olsen,  Respondent,  v.  METROPOLriAN  Street  Raiiv- 

WAY  Company,  Appellant. 

OUen  V.  Meiropoliian  Street  Ry,  Co,,  124  App.  Div.  924,  afi9rmed. 
(Argued  June  10,  1909;  decided  October  5,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
5,  1908,  affirming  a  judgment  in  favor  of  plaintiff  entei-ed 
npon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial 
in  an  action  to  recover  for  personal  injuries  alleged  to  have 
been  sustained  through  a  collision  between  a  wagon  and  one 
of  defendant's  cars. 

FranTdin  Kennedy^  Jame^  L.  QuacTcenhush  and  Henry  A. 
Robinson  for  appellant. 

Frank  E,  Hippie  and  Clinton  T.  Roe  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur :  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  Haight, 
Vann,  Willard  Bartlett  and  Chase,  JJ.  Not  sitting: 
Gray,  J. 

Charles  C.  Jolliffe,  Respondent,  v.  John  L.  Miller, 

Appellant. 

Jolliffe  V.  Miller,  126  App.  Div.  763,  affirmed. 
(Argued  June  10,  1909;  decided  October  5,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  first  judicial  department,  entered  June 
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25,  1908,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial 
in  an  action  to  recover  for  personal  injuries  alleged  to  have 
been  sustained  through  defendant's  negligence  in  failing  to 
properly  guard  the  doorway  to  an  elevator  shaft. 

Wilson  £.  Brice  for  appellant. 

Herbert  C,  Smyth^  Francis  L,  Wellfnan,  Sumner  B.  Stiles 
and  Jacob  G.  Lazarus  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :    Cullkn,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haigut,  Vann,  Willard  Bartlett  and  Chase,  JJ. 


Dennis  J.  Murphy,  Respondent,  v.  Hudson  River  Telephone 

Company,  Appellant. 

Murphy  V.  ITud&on  River  TelepTwne  Co.,  127  App.  Div.  450,  affirmed. 
(Argued  June  10,  1909;  decided  October  5,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicialdepartment,  entered  June 
22,  1908,  affirming  a  judgment  in  favor  of  plaintiflf  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial 
in  an  action  by  an  employee  to  recover  for  personal  injuries 
alleged  to  have  been  sustained  through  the  master's  negligence 
in  providing  an  improper  appliance  for  the  performance  of 
ceii;ain  work. 

Erskine  C.  Rogers  for  appellant. 

Oeorge  S.  Ealey  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haiqht,  Vann,  Willard  Bartlett  and  Chase,  JJ. 
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Martin  Bebnbbithbe,  Appellant,  v.  Thb  City  of  New  Yobk, 

Bespondent. 

Bernreitlier  v.  City  of  New  York,  123  App.  Dlv.  291,  affirmed. 
(Argued  June  11,  1909;  decided  October  5,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
January  10,  1908,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  granting  a  new  trial  in  an  action 
to  recover  for  personal  injuries  alleged  to  have  been  sustained 
througli  defendant's  negligence  in  permitting  an  accumulation 
of  ice  to  remain  upon  the  sidewalk  of  one  of  its  streets. 

Andrew  C  Morgan  for  appellant. 

Francis  K.  Pendleton^  Corporation  Counsel  {Theodore 
Connoly  and  Clarence  Z.  Barber  of  counsel),  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against 
appellant  on  the  stipulation,  with  costs  in  all  courts,  upon  the 
ground  that  the  notice  of  intention  to  sue  required  by  the 
act  of  1886,  and  the  demand  required  by  the  provisions  of 
the  city  charter  are  concurrent  in  their  obligations,  both 
being  conditions  precedent  to  the  right  to  maintain  the 
action ;  no  opinion. 

Concur:  Cdtllen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Vann,  Willaed  Babtlett  and  Chase,  J  J.  Taking  no  part : 
Haight,  J. 


The  People  op  the  State  of  New  York,  Appellant,  v. 

Henry  Hosier,  Bespondent. 

PsapU  v.  Harier,  182  App.  Div.  146,  affirmed. 
(Argued  June  14,  1909;  decided  October  5,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
12,  1909,  which  reversed  a  judgment  of  the  Court  of  Gen- 
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eral  Sessions  of  the  Peace  in  the  county  of  New  York  ren^ 
dered  upon  a  verdict  convicting  the  defendant  of  the  crime 
of  grand  larceny  in  the  lirst  degree  and  granted  a  new 
trial. 

William  Travera  Jerome^  District  Attorney  {E.  Crosby 
Kindleberger  of  counsel),  for  appellant. 

Jolin  M.  Coleman  for  respondent. 

Order  affirmed ;  no  opinion. 
.    Concur:  Cullbn,  Ch.  J.,  Gray,  Edward  T.  Babtlett, 
Werner,  Willard  Bartlett  and  Hisoook,  J  J.    Absent : 
Chase,  J. 


The  People  of  the  State  of  New  Yore,  Respondent,  v. 

Charles  Barry,  Appellant. 

People  V.  Barry,  132  App.  Div.  281,  affirmed. 
(Argued  June  14,  1909;  decided  October  5,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  firat  judicial  department,  entered 
May  7,  1909,  whicli  affirmed  a  judgment  of  the  Court  of 
General  Sessions  of  the  Peace  in  tlie  county  of  New  York 
rendered  upon  a  verdict  convicting  the  defendant  of  the  crime 
of  grand  larceny  in  the  first  degree. 

Henry  W.  Unger^  WiUiam  W.  CantweU  and  Ki  Henry 
Hosenherg  for  appellant. 

William  Travers  Jerome ^  District  Attorney  {E.  Crosby 
KindUberger  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed  ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Werner,  Willard  Bartlett  and  Hisoook,  J  J.  Absent : 
Chase,  J. 
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Chbistopheb  Betjbmann,  as  Executor  and  Trustee  under  the 
Will  of  John  Bahrenburg,  Deceased,  Respondent,  v.  Thb 
Brooklyn  Union  Elevated  Railboad  Company  et  ah, 
Appellants. 

Betjemann  v.  Brooklyn  Union  ElewUed  R  R  Co,,  127  App.  Div.  88, 
affirmed. 
(Argued  June  14,  1909;  decided  October  5,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  16,  1908,  afBrming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term  in  an  action  to  restrain  the  operation  of  defendants' 
elevated  railroad  in  front  of  plaintiff^s  premises  and  for 
damages. 

Charles  Z.  Woody  and  George  D.  Yeomana  for  appellants. 

Cyrus  V,  Washburn  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gbay,  Edwabd  T.  Babtlett, 
Webneb,  Willabd  Babtlett  and  Hiscook,  JJ.  Absent : 
Chase,  J. 


Watebman  a.  Taft,  as  Receiver  of  the  Expobt  Lumber 
Company,  Limited,  Respondent,  v.  The  South  Bbooklyn 
Sawmill  Company,  Limited,  et  al..  Appellants,  Impleaded 
with  Others. 

Taft  v.  Soutli  Brooklyn  Sawmill  Co.,  123  App.  Div.  925,  affirmed. 
(Argued  June  14,  1909;  decided  October  5,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  6,  ly08,  affirming  a  judgnjent  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee  in  an  action  for  an 
accounting  under  certain  business  agreements. 
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Soloinon  Ilanford  and  Joseph  M,  Allen  for  appellants. 

C,  V,  A7iahle,  Archibald  R.  Watsoii  and  Raymond  D. 
Thurher  for  respondent. 

Judgment  affirmed,  witli  costs;  no  opinion. 

Concur :  Ccllen,  Cli.  J.,  Gray,  Edward  T.  Bartlett, 
Werner,  Willard  Bartlett  and  Hiscock,  JJ.  Absent: 
Chase,  J.  

Knickerbocker  Trust  Company  et  al.,  as  Trustees,  Respond- 
ents, V.  O'RouRKB  Engineering  Construction  Company, 
Appellant. 

Knickerbocker  Tmst  Co.  v.  0*Bourke  Engr.  Comtr,  Co.^  134  App.  Div. 
210,  affirmed. 
(Argued  June  15,  1909;  decided  October  5,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  first  judicial  department,  entered  Feb- 
ruary 19,  1908,  affirming  a  judgment  in  favor  of  plaintiflfs 
entered  upon  a  verdict  directed  by  the  court  in  an  action  to 
recover  upon  certain  contracts. 

Z.  Lafiin  Kellogg  and  Franklin  Nevius  for  appellant. 

Herhert  Barry^  Julien  T,  Davies  and  Julian  G.  Harrison 
for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Werner,  Willard  Bartlett,  Hiscock  and  Chase,  JJ. 


Daniel    McAnerney   et  al.,   Eespondents,   v.   George  F. 
Johnson,  Appellant,  Impleaded  with  Others. 

McAnerney  v.  Bernstein,  126  App.  Div.  906,  affirmed. 
(Argued  June  15,  1909:  decided  October  5,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
6,  1908,  affirming  a  judgment  in  favor  of  plaintiflfs  entered 
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upon  a  decision  of  the  court  on  trial  at  Special  Term  in  an 
action  to  impress  a  trust  upon  certain  funds. 

Alfred  O.  Reeves  for  appellant. 

John  A.  Dutton  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Cdllen,  Ch.  J.,  Geay,  Edward  T.  Babtlktt, 
Werner,  Willabd  Bartlbtt,  Hisoock  and  Chase,  JJ. 


TiLUE  Von  Au,  as  Executrix  of  Otto  E.  Von  Ait,  Bespond- 
ent,  V,  Louis  Magenheimer  et  al.,  Appellants,  Impleaded 
with  Another. 

Von  Au  V.  Magenheimer,  126  App.  Div.  257,  Affirmed. 
(Argued  June  16,  1909;  decided  October  5,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  9, 1908,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial 
in  an  action  to  recover  damages  alleged  to  have  been  sustained 
through  the  false  representations  and  deceit  of  defendants. 

Charles   F.    Brown^    George  E.   Mott   and    Sarmiel  S. 
Whitehouse  for  appellants. 

Thomas  F.  Magner  for  respondent 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Werner,  Hiscook  and  Chase,  J  J.  Not  sitting:  Willabd 
Bartlett,  J. 

William  C.  Adams  et  al.,  Sespondents,  v.  Elias  L.  M. 
Bristol,  Appellant,  and  Samuel  F.  Adams  et  al., 
[Respondents. 

Adame  ▼.  Bristol,  126  App.  Div.  MO,  affirmed.  ! 

(Argued  June  16,  1909;  decided  October  5,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Julj 
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16,  1908,  modifying  and  affirming  as  modified  a  judgment 
in  favor  of  plaintiffs  entered  upon  the  report  of  a  referee  in 
an  action  of  partition. 

Arthur  0.  Townsend  and  Burt  Z.  Rich  for  appellant. 

Payson  MerriU  and  Alfred  H.  HoUbrook  for  respondents. 

Judgment  affirmed,  with  costs,  and  it  appearing  that  since 
the  argument  of  the  appeal  one  of  the  defendants,  Sarali  Jane 
Hill,  has  died,  it  is  further  ordered  that  such  affirmance  be 
entered  as  of  the  16th  of  June,  1909,  that  being  the  day  on 
which  the  appeal  was  submitted  to  this  court  for  decision ;  no 
opinion. 

Concur:  Cullen,  Ch.  J.,  Grax-,  Edward  T.  Bartlett, 
Werner,  Willard  Bartletf,  Hisoook  and  Chase,  JJ. 


Ankie  M.  Marsh,  Bespondent,  v.  James  Johnston  et  al., 

Appellants. 

MarUk  v.  Johnston,  125  App.  Div.  597,  aflSrmed. 
(Argued  June  17,  1909;  decided  October  5,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Couii;  in  the  second  judicial  department,  entered 
May  1, 1908,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial 
in  an  action  to  recover  for  an  alleged  breach  of  contract  to 
sell  real  properly. 

Francis  Stockton  McDivitt  and  A.  W.  Burlingame^  Jr.^ 
for  appellants. 

Henry  Escher^  Jr,^  George  F.  Elliott  and  Jay  S.  Jones  for 
respondent. 

Judgment  afBrmed,  with  costs ;  no  opinion. 

Concur :  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  Werner, 
Willard  Bartlett,  Hisoock  and  Chase,  JJ.  Absent : 
Gray,  J. 
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WiLLARD  II.  Jones  et  al.,  AppellautSy  v.  Joseph  H.  Hoadley 
et  al,  Respondents,  Impleaded  with  Another. 

Jones  V.  Ilixidley,  115  App.  Div.  479,  affirmed. 
(Argued  June  17,  1909;  decided  October  5.  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iirat  judicial  department,  entered 
November  23,  1906,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial  in  an  action  by  brokers  to  recover  a  balance 
alleged  to  be  due  on  account  of  stock  transactions. 

JaldiJiund  Z.  Mooiiey^  Denis  0*Brien  and  Solotnon 
Hanford  for  appellants. 

Oeorge  S.  Graham^  Ralph  P.  Buell^  J.  8.  DA^noreaux^ 
Alton  B.  Parlier  and  Anson  MoCook  Beard  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullkn,  Ch.  J.,  Edward  T.  Bartlett,  Werner, 
WiLLARD  Bartlett,    IIiscock    and    Chase,    JJ.     Absent: 

Gray,  J.  

« 

Hattie  C.  Lamb,  Appellant,  v.  Henry  M. Willis,  Bespondent 

Lamb  v.  Willis,  125  App.  Div.  183,  affirmed. 
(Submitted  June  18,  1909;  decided  October  5,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  11,  1908,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  in  an  action  for  trespass  in  catting  trees  on 
plaintiffs  land. 

John  J,  Crawford  for  appellant. 

Robert  B,  Knowles  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  Werner, 
Willard  Bartlett,  Hisoook  and  Chase,  J  J.  Absent: 
Gray,  J. 
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In  the  Matter  of  the  Accounting  of  Maegaret  N.  Harteau 
et  al.,  as  Executors  of  and  Trustees  under  the  Will  of 
Henry  Hartbau,  Deceased. 

John  R.  Kuhn,  as  Executor  of  Harribtte  A.  H.  Berry, 
Appellant;  Margaret  N.  Hartbau  et  al.,  as  Executore 
and  Trustees  et  al..  Respondents. 

Matter  of  Harieau,  125  App.  Div.  710,  appeal  dismissed. 
(Submitted  October  4,  1909;  decided  October  5,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Snpreme  Court  in  the  Second  judicial  department,  entered 
April  24:,  1908,  which  reversed  a  decree  of  the  Kings  County 
Surrogate's  Court  settling  the  accounts  of  the  executors  and 

trustees  herein. 

• 

John  li,  Kuhn  and  Michael  J.  Ilickey  for  appellant. 

Oeorge  V.  Brower^  John  K.  Creeveyy  Robert  F.  Greacen^ 
William  G.  Cooke^  Howard  0.  Wood  and  James  D,  Bell  for 
respondents. 

Appeal  dismissed,  without  costs ;  no  opinion.  - 
Concur :  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  Haight, 
Vann,  Willard  Bartlett,  Hiscock  and  Chase,  JJ. 


In  the  Matter  of  the  Application  of  The  Mayor,  Aldermen 
AND  Commonalty  of  the  City  of  New  York,  Kelativo  to 
Acquiring  Title  to  Lands  for  the  Purpose  of  Opening 
Anthony  Avenue. 

The  CrrY  of  New  York,  Appellant ;  The  New  York  Tele- 
phone Company  et  al.,  Respondents. 

Maiter  of  Mayor,  etc,,  of  Neio  York,  124  App.  Div.  940,  affirmed. 
(Submitted  May  31,  1909;  decided  October  12,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
20, 1908,  which  affirmed  an  order  of  Special  Term  confirming 
33 
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tlic  report  of  cointnissioners  of  estimate  and  assessment  in  the 
above-entitled  proceeding. 

Francis  K.  PeiidleUni^  Corporation  Counsel  {Tlieodore 
Coiinoly^  John  P.  Diuin^  Tlwmas  C,  Blake  and  James  R, 
F'itz  Gerald  of  counsel),  for  appellant 

Melville  Egleston  and  II.  II,  Brigham  for  New  York  Tele- 
phone Company,  respondent. 

Henry  J.  Ilemmens  and  Charles  I.  Taylor  for  New  York 
Edison  Company,  respondent. 

Johh  A.  Garver  for  Northern  Union  Gas  Company, 
respondent. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlbtt, 
IIaiout,  Vann,  Werner  and  IIiscock,  JJ. 


Frank  Griffin,  Kespondent,  v,  William  McMahon  et  al., 
Respondents,  and  Martha  A.  Mallory,  Appellant. 

I?o ported  below,  131  App.  Div.  925. 

(Arfjued  October  4,  1909  ;  decided  October  12,  1909.) 

?'.>rioN  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  fourth 
judicial  department,  entered  April  G,  1909,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict  and  an  order 
denying  a  moti(Mi  lo-c  ti  new  trial  in  an  action  for  partition  of 
real  property. 

The  motion  was  made  upon  the  ground  that  the  Court  of 
Appeals  had  no  jurisdiction  to  entertain  the  appeal. 

Frank  J,  Saxton  and  TJiomas  F,  Rogers  for  motion. 

Mart  Jut  A.  Mallory^  appellant,  in  person,  opposed. 

Motion  denied,  with  ten  dollars  costs. 
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Hugh    Moore,   Eespondeiit,   v.   Eugene   J.  Grant   et   al., 

Appellants. 

Moore  v.  Grant,  131  App.  Div.  916,  appeal  dismissed. 
(Argued  October  4,  1909 ;  decided  October  12,  1909.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  March  15,  1909,affinning  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  an  order  denying 
a  motion  for  a  new  trial  in  an  action  to  recover  for  services. 

The  motion  was  made  upon  the  ground  that  the  judgment  of 
the  Appellate  Division  was  not  appealable  of  right  to  the  Court 
of  Appeals,  and  permission  to  appeal  had  not  been  obtained. 

Williayn  E.  C.  Mayer  for  motion. 

Leophold  Leo  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and  ten 
dollars  cost  of  motion. 


Frank  L.  Perlev,  Appellant,  v.  Morning  Telegraph 

Company,  Respondent. 

Perley  v.  Morning  Telegraph  Co.,  131  App.  Div.  699,  appeal  dismissed. 
(Submitted  October  4,  1909;  decided  October  12,  1909.) 

Motion  to  dismiss  an  appeal  from  a  final  judgment  entered 
June  8,  1909,  upon  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department  which 
reversed  an  interlocutory  judgment  of  Special  Term  over- 
ruling a  demurrer  to  the  complaint  and  sustained  such 
demurrer  in  an  action  for  libel. 

The  motion  was  made  upon  the  ground  that  the  judgment 
was  not  directly  appealable  to  the  Court  of  Appeals. 

Ernest  W,  Marloio  and  Thomas  W.  Churchill  for  motion. 

Frayiklln  Jiien  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and  ten 
dollars  costs  of  motion. 
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Milton  Grbrnebaum,  as  Trustee,  Respondent,  v,  Fleisoh- 
MANN  Realty  and  CoNSTBUcmoN  Company,  Appellant. 

OreerubaumT,  FUuchmann  BsaUy  db  O.  Co.,  183  App.  Div.  946,  appeal 
dismissed. 
(Submitted  October  4,  1909;  decided  October  12,  1909.) 

MonoN  to  dismiss  an  appeal  from  a  jadgmentof  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  department, 
entered  July  19, 1909,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial  in  an  action  to  recover  on  a  deficiency  judgment. 

The  motion  was  made  upon  the  ground  that  the  judgment 
was  not  appealable  of  right  to  the  Court  of  Appeals;  that 
permission  to  appeal  had  not  been  obtained,  and  that  in  any 
event  the  exceptions  were  frivolous. 

Samson  Lachman  and  Thoodore  Baumeister  for  motion. 
Dcmiel  P.  Haya  and  Edwin  D.  Ilays  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and  ten 
dollars  costs  of  motion. 


Morning  Telegraph  Company,  Respondent,  v.  The  Cnr  op 

New  York,  Appellant. 

Reported  below,  132  App.  Div.  634. 

(Submitted  October  4,  1909;  decided  October  12,  1909.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  department, 
entered  June  8,  1909,  affirming  a  judgment  in  favor  of  plain- 
tiflf  entered  upon  a  verdict  directed  by  the  court  in  an  action 
to  recover  payment  for  publication  of  certain  election  notices. 

The  motion  was  made  upon  the  ground  that  tlie  action  was  for 
services,  the  judgment  of  the  Appellate  Division  nnanimons, 
and,  therefore,  not  appealable  of  right  to  the  Court  of  Appeals, 
and  that  permission  to  appeal  had  not  been  obtained. 
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Ernest  TT.  Marlow  and  Thomas  W.  Churchill  for  motion. 

Francis   K,  Pendleton^  Corporation   Counsel  {Theodore 
Connoly  and  Terence  Farley  of  counsel),  opposed. 

Motion  denied,  witli  ten  dollars  costs. 


In  the  Matter  of  the  Petition  of  the  Board  of  Water  Com- 
missioners OF  THE  Village  of  White  Plains,  Respondent, 
to  Acquire  Certain  Real  Property. 

The  Westchester  County  Water  Works  Company  et  ah, 

Appellants. 

(Submitted  October  4,  1909;  decii^'Hi  October  12,  1909.) 

Motion  for  re-argumeiit  denied,  with  ten  dollars  costs.  (See 
195  N.  Y.  502.) 

Emanuel  Polito  et  al..  Constituting  the  Finn  of  Polito 
Brothers,  Respondents,  v.  Guiessefpe  Pitrielix)  et  al., 
Api^ellants. 

Appeal  —  filing  of  return. 

The  filing  of  a  return  to  the  Court  of  Appeals  cannot  be  compelled  until 

the  appeal  is  fully  perfectetl. 
Reported  below,  132  App.  Div.  903. 

(Submitted  October  4,  1909;  decided  October  12^  1909.) 

Motion  to  restore  to  the  calendar  an  appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme  Court  in  the 
second  judicial  department,  entered  April  23,  1909,  affirming 
a  judgment  in  favor  of  plaintiffs  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

Peter  J.  McGoldrick  for  motion. 

K.  C.  McDonald  and  J/.  F*.  McDonald  opposed. 

Per  Curiam.  This  is  a  motion  to  restore  the  appeal  in 
this  proceeding  to  the  calendar,  it  having  been  dismissed 
under  rule  one  for  faihiro  to  file  a  return  as  therein  required. 

It  appears  that  the  justification  of  sureties  executing  the 
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undertaking  on  the  appeal  is  still  pending  and  undetermined 
in  the  Supreme  Court. 

The  filing  of  a  return  cannot  be  compelled  until  the  appeal 
is  fully  perfected. 

The  motion  should  be  granted,  without  costs. 

CuLLEN,  Ch.  J.,  Edward  T.  Bartlett,  IIaight,  Vann, 
WiLLARD  Bartlett,  Hisoook  and  Chase,  J  J.,  concur. 

Motion  granted. 

The  People  of  the  State  of  New  York  ex  rel.  Thomas 
Krekeler,  Appellant,  v.  Edmond  J.  Butler,  as  Commis- 
sioner of  the  Tenement  House  Department  of  the  City  of 
New  York,  Respondent. 

People  ex  rel,  Krekeler  v.  Butler^  129  App.  Div.  910,  affirmed. 
(Argued  October  4,  1909;  decided  October  19,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  24,  1908,  which  affirmed  an  order  of  Special  Term 
denying  a  motion  for  a  peremptory  writ  of  mandamus  to  com- 
pel the  defendant  to  approve  certain  plans  and  specifications. 

Ira  J,  Ettinger  and   William  Ilauser  for  appellant. 

Francis  K,  Pendleton^  Corporation  Coimael  {Theodore 
Connohjy  John  P.  O^Brien  and  Samriel  J.  Parmenier  of 
counsel),  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  of  Gerard,  J.,  at 
Special  Term. 

Concur :  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  Haight^ 
Vann,  Willard  Bartletf,  Hiscock  and  Chase,  J  J. 


The  People  of  the  State  of  New  York  ex  rel.  The  Lake 
Shore  and  Michigan  Southern  Kailway  Company,  Appel- 
lant, V.  The  City  of  Buffalo,  Kespondent. 

Peo-ple  ex  rel.  L.  S.   ct*  3/.  S.  Ry.  Co.  v.  City  of  Buffalo,  131  App.  Div. 
54i5,  affirmed. 
(Argued  Octol)er  4,  1909;  decided  October  19,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
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March  3,  1909,  which  affirmed  an  order  of  Special  Term  in 
a  proceeding  to  review  a  local  assessment. 

WiUimn  B.  Iloyt  for  ap}>ellant. 

Louis  E.   Deshecher^   Corporation    Counsel  {Sarmcel   F. 
Moran  of  counsel),  for  respondent. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  IIaight, 
Vanx,  AVillard  Bartlett,  IIiscock  and  Chase,  JJ. 


The  People  of  the  State  of  jJs  ew  York  ex  rel.  Francis  C. 
McRPHY,  Appellant,  v,  Theodore  A.  Bingham,  as  Police 
Commissioner  of  the  City  of  New  York,  Respondent. 

People  ex  rel.  Murphy  v.  BingJmm,  130  App.  Div.  112.  iiflirmed. 
(Argued  October  4,  1909;  decided  October  19,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Jan- 
uary 15,  1909,  which  affirmed  an  order  of  Special  Term  deny- 
ing a  motion  for  a  peremptory  writ  of  mandamus  to  compel 
the  defendant  to  recognize  the  relator  as  a  telegraph  operator 
with  the  rank  and  compensation  of  a  lieutenant  of  police  in 
the  police  department  of  the  city  of  New  York. 

WlUlaifh    IL    Good    and    J.    Grattan    MacMahon    for 
appellant. 

Francis  K,  Pendleton^  Corporation  Counsel  [Terence Far- 
ley^ Theodore  Connoly  and  Thomas  F.  Noonan  of  counsel), 
for  respondent. 

Order  aflSrmed,  with  costs  ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  ITaight, 
Vann,  Willard  BARTLErr,  IIiscock  and  Chase,  J  J. 
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The  People  of  the  State  of  New  York  ex  rel.  David  H. 
Hunt,  Appellant,  v.  Charles  M.  Lake,  as  SlierifE  of  the 
County  of  Westchester,  Respondent. 

People  ex  rel.  Hunt  v.  Lane,  133  App.  Div.  406,  affirmecL 
(Argued  October  5,  1909;  decided  October  19, 1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  12,  1909,  which  affirmed  an  order  of  Special  Term  dis- 
missing a  writ  of  habeas  corpus  and  remanding  relator  to  the 
custody  of  defendant. 

David  H,  Hunt  for  appellant. 

Franda  A.  Whidow  and  Frederick  F.  Weeks  for 
respondent. 

Order  affirmed  ;  no  opinion. 

Concur:  Cullen,  Cli.  J.,  Edward  T.  Baetlett,  Haioht, 
Vann,  Willard  Bartlett,  HisoooK  and  Chase,  J  J. 


Ill  the  Matter  of  Acquiring  Title  by  the  Citv  of  New  York, 
Respondent,  to  Certain  Lands  as  a  Site  for  the  Blackwell's 
Island  Bridge. 

David  Shapiro  et  al..  Appellants. 

Matter  of  City  of  New  York  (BlackwelTs  Island  Bridge),  133  App.  IHr. 
896,  affirmed. 
(Argued  October  5,  1909;  decided  October  19, 1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  tiie  first  judicial  department,  entered  June 
25,  1909,  which  affirmed  an  order  of  Special  Term  confirming 
the  report  of  commissioners  of  estimate  and  assessment  in  the 
above-entitled  proceeding. 

D.  F.  Ainsworth  and  Albert  L  Sire  for  appellants. 

Francis  K.  Pendleton^  Corporation  Counsel  {Theodore 
Connolly  and  Clarence  L.  Barber  of  counsel),  for  respondent. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  Haiqht, 
Vann,  Willard  Bartlett,  Hisoook  and  Chase,  JJ. 
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The  .Pboplb  op  thb  State  of  New  York  ex  rel.,  Waclark 
Bbaltt  Company,  Appellant,  v.  Frank  A.  O'Donnel 
et  al.,  as  CommissionerB  of  Taxes  and  Assessments  of  the 
City  of  New  York,  Bespondents. 

People  ex  rel.   Wadark  Realty  Co.  ▼.  aDonnel,  180  App.  Div.  880, 
affirmed. 
(Argued  October  5, 1909;  decided  October  19, 1909.) 

.  Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Jan- 
uary 22,  1909,  which  affirmed  an  order  of  Special  Term  dis- 
missing a  writ  of  certiorari  to  review  an  assessment  for  taxa- 
tion against  certain  real  property  of  relator. 

Edwwrd  Z.  Blackman  for  appellant. 

Francis  K.  Pendleton^  Corporation  Counsel  {David  Mum- 
sey  and  William  H.  King  of  counsel),  for  respondents. 

Order  affirmed,  witli  costs  ;  no  opinion. 
Concur :  Cullen,  Cli.  J.,  Edward  T.  Bartlett,  Haight, 
Vann,  Willard  Bartlett,  Hiscock  and  Chase,  J  J. 


In  the  Matter  of  the  Application  of  Andrew  Dittrich,  as 
Executor  under  the  Will  of  Mary  DrrrRicn,  Deceased,  for 
the  Removal  of  Ellen  C.  Duffy,  as  Executrix  and  Testa- 
mentary Trustee  under  Said  Will. 

Ellen  C.  Duffy,  Appellant ;  Andrew  Diti'rich,  as  Execu- 
tor, et  al.,  Respondents. 

Matter  of  Dittrich  v.  Duffy,  128  App.  Div.  898,  affirmed. 
(Argued  October  5, 1909;  decided  October  19,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  16,  1908,  which  affirmed  a  decree  of  the  Kings 
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Ct)nnty  Surrogate's  Court  surcharging  tlie  accounts  of  Ellen 
0.  Dully,  as  executrix  of  Mary  Dittrich,  deceased. 

.Patrick  liooney  for  appellant. 

Francis  G.  Caffey^  Samuel  H.  Evina  and  John  P,  East 
for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:  Collbn,  Ch.  J.,  Edward  T.  BARTLErr,  IIaight, 
Vann,  Willard  Bartlett,  IIiscock  and  Chase,  JJ. 


The  People  op  the  State  of  New  York,  Respondent,  v. 

Joseph  Ferone,  Appellant. 

People  V.  Ferone,  120  App.  Div.  823,  affirmed. 
(Submitted  June  14,  1909;  decided  October  19,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
28,  1907,  which  affirmed  a  judgment  of  the  Court  of  General 
Sessions  of  the  Peace  in  the  city  of  New  York  rendered  upon 
a  verdict  convicting  defendant  of  the  crime  of  murder  in  the 
second  degree  and  an  order  denying  a  motion  for  a  new  trial. 

George  M,  Curtis  for  appellant. 

TFm.  Travers  Jerome^  District  Attorney  {Robert  S. 
JohnstoKie  of  counsel),  for  respondent. 

Per  Curiam,  We  have  examined  all  of  the  exceptions  taken 
on  behalf  of  the  defendant  as  to  the  charge,  the  requests  to 
charge,  the  rulings  on  the  admission  and  exclusion  of  evidence, 
and  find  no  reversible  error. 

We  are  precluded  from  an  examination  of  the  facts  by  the 
unanimous  affirmance  of  the  judgment  by  the  Appellate 
Division. 

The  judgment  of  conviction  should  be  affirmed. 

CuLLEN,  Ch.  J.,  Gray,  Edwakd  T.  Bartlett,  Werner, 
Willard  Bartleti'  and  IIiscock,  J  J.,  concur;  Chase,  J., 
absent. 

Judgment  of  conviction  affirmed. 


N.  Y.  Rep.]  MEMORANDA.  523 

The  People  of  the  State  of  New  York  ex  rel.  De  Forest 
Grant  et  al.,  Respondents,  v,  Atlantic  Terra  Cotta 
Company  et  al.,  Appellants. 

Peoi)le  ex  rel.   Grant  v.  Atlantic  Terra  Cotta  Go.^  133   App.  Div.  890, 
affirmed. 
(Argued  October  6,  1909;  decided  October  26,  1909.) 

Appeal  from  an  order  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
14:,  1909,  which  affirmed  an  order  of  Special  Term  granting  a 
motion  for  a  peremptory  writ  of  mandanms  to  compel  defend- 
ants to  permit  relators  to  examine  the  books  of  the  defendant 
corporation. 

Grahairh  Sumner  for  appellants. 

John  M,  Perry  for  respondents. 

Order  affirmed,  with  costs,  on  opinion  in  People  ex  rel. 
Leach  V.  Central  Fish  Co.  (117  App.  Div.  77). 

Concur:  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  IIaioht, 
Vann,  Willard  Bartlett,  IIiscock  and  Chase,  J  J. 


Anna   C.    M.  Webster,    Respondent,   v.    The    Columbian 
National  Life  Insurance  Company,  Appellant. 

Webster  V.  Colutribian  Nat.  Life  Ins.  Co.^  131  App.    Div.  837,  affirmed. 
(Argued  October  0,  1909;  decided  October  26,  1909.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  April  23,1909,  which  affirmed  an  order  of  Sj^e- 
cial  Term  continuing  pendente  lite  a  preliminary  injunction 
restraining  the  prosecution  of  a  suit  theretofore  commenced 
in  the  Supreme  Court  of  Massachusetts. 

The  following  questions  were  certified  : 

^^ First.  Does  it  appear  from  the  complaijit  that  the  plaintiff 
is  entitled  to  judgment  against  the  defendant  restraining  the 
defendant  from  prosecuting  the  action  in  the  State  of  Massa- 
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chusetts  against  the  plaintiff,  as  by  section  603  of  the  Code 
of  Civil  Procedure  an  injunction  can  only  be  granted  where 
it  appears  from  the  complaint  tliat  the  plaintiff  demands  and 
is  entitled  to  judgment  against  the  defendant  restraining  the 
commission  of  the  act  enjoined  ? 

'^  Second.  Has  the  Supreme  Court  power,  upon  the  facts 
alleged  in  this  complaint,  to  grant  the  injunction  prayed 
for?" 

Joseph  77.  Choate^  Jr,^  for  appellant. 

John  J,  Crawford  and  George  J.  Carr  for  respondent 

Order  affirmed,  with  costs ;  both  questions  certified  answered 
in  the  affirmative ;  no  opinion. 

Concur :  Cullen,  Ch.  J.,  Edward  T.  BARTLE-rr,  Haioht, 
Vann,  Willard  Bartlett,  Hisoock  and  Chase,  JJ. 


In  the  Matter  of  the  Revocation  of  Letters  of  Administra- 
tion of  the  Estate  of  Robert  J.  Fitzgerald,  Deceased. 

David  A.  FrrzoERALD,  Appellant;  Katherinb  Fitzgerald, 

Respondent. 

Matter  of  Fitzgerald,  129  App.  Div.  910,  affirmed. 
(Argued  October  6,  1909;  decided  October  26,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  tirst  judicial  department,  entered 
December  24,  1908,  wliich  affirmed  an  order  of  the  NeW 
York  County  Surrogate's  Court  revoking  letters  of  adminis- 
tration theretofore  granted  on  the  estate  of  Robert  J. 
Fitzgerald,  deceased. 

J.  Power  Donellan  and  Geoy^ge  L,  Stamin  for  appellant. 

Jacob  lioicss  and  Louis  «/.  Grant  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur :  Cullkn,  Ch.  J.,  Edward  T.  Bartlett,  Haight, 
Vann,  Willard  Bartlett,  Hisoock  and  Chase,  JJ. 
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The  People  of  the  State  of  New  York  ex  rel.  A.  Russell 
Peabody,  Relator,  v.  Robert  W.  Chanler,  as  Sheriff  of 
the  County  of  Diitcliess,  et  al.,  Respondents. 

Harry  K.  Thaw  et  al.,  Appellants. 

People  ex  rel.  Peabody  v.  GJiaiHer,  133  App.  Div.  159,  affirmed. 
(Argued  October  6,  1909  ;  decided  October  26,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  4,  1909,  which  affirmed  an  order  of  Special  Terra 
dismissing  a  writ  of  habeas  corpus. 

Francis  S.  Black  and  Charles  Morschauser  for  a23i)ellants. 

Edward  li.  O" Malley^  Attortiey-Oeiteraly  William  Travel's 
Jero7ne,  District  Attornef/  {Robert  C.  Taylor  of  counsel),  for 
respondents. 

Order  affirmed  on  opinions  of  Jenks  and  Rich,  JJ.,  below. 

Concur:  Cullen,  Ch.  J.,  Edward  T.  Bartletf,  IIaight, 
Vann,  Willard  BARTLETr  and  IIisoook,  JJ,  Absent: 
Chase,  J. 

Edna  D.  Kahn,  Appellant,  v,  Jacob  H.  Kahn,  Respondent. 

jKa/i'i  V.  Kahn,  133  App.  Div.  897,  affirmed. 
(Submitted  October  7,  1909;  decided  October  26,  1909.; 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
25,  1909,  which  modified  and  affirmed  as  modified  an  order  of 
Special  Term  fixing  the  amount  to  be  paid  by  defendant  to 
plaintiff  for  the  support  of  their  child. 

George  Edwin  Joseph  for  appellant. 

Michael  Schaap  and  Edward  Ilyines  for  respondent. 

Order  affirmed,  without  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  Haight, 
Vann,  Willard  Bartlett,  IIiscock  and  Chase,  JJ. 
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Frank  E.  Smith,  Appellant,  v.  The  Board  op  Supervisors 
OF  THE  County  of  Essex,  Respondent. 

Smith  V.  Board  of  Supra,  of  Essex  Co.,  132  App.  Div.  939  affirmed. 
(Argued  October  7,  1909;  decided  October  26,  1909.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial  depart- 
ment, entered  May  11, 1909,  which  affirmed  an  order  of  Special 
Term  denying  a  motion  for  an  injunction  pendente  lite  to 
restrain  the  defendant  from  incurring  any  expense  in  acquir- 
ing lands  for  or  the  erection  of  county  buildings. 

The  following  question  was  certified  :  "  Was  tlie  injunction 
properly  denied  upon  the  grounds  stated  in  the  order  made  at 
Special  Term  denying  same  ? " 

Edgar  T,  Braclcett  and  Carleton  H.  Lewis  for  appellant. 

Berne  A,  Pyrhe  and  Fred  W.  Dudley  for  respondent. 

Order  affirmed,  with  costs;  question  certified  answered  in 
the  affirmative ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  IIaight, 
Vann,  Willard  BARTLE'rr,  IIiscocK  and  Chase,  JJ. 


In   the   Matter  of  the  Application  of   Albert  B.  Miles, 

Appellant,  for  a  Writ  of  Mandamus. 

Thomas  W.  IIamer  et  ah.  Respondents. 

In  the  Matter  of  the  Application  of  George  B.  Knollin, 

Appellant,  for  a  Writ  of  Mandamus. 

Peter  G.  IIydorn  et  ah,  Respondents. 

Matter  of  j^riles,  128  App.  Div.  908,  affirmed. 
Matter  oj  Knollin,  128  App.  Div.  908,  nflirmcd. 
(Argued  October  7,  1909;  decided  October  26,  1909.) 

Appeal,  in  each  of  the  above-entitled  proceedings,  from 
an  order  of  the  Appellate  Division  of   the  Supreme  Court 
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in  tlie  fourth  judicial  department,  entered  October  7,  1908, 
whicli  affirmed  an  order  of  Special  Term  denying  a  motion 
for  a  peremptory  writ  of  mandamns  to  compel  defendants  to 
appoint  certain  persons  as  inspectors  of  election. 

E.  J.  Mizen  for  appellants. 

lioscoe  Sargent  for  respondents. 

Order  affirmed,  with  costs  in  each  case;  no  opinion. 
Concur;   Cullen,  Ch.  J.,  Edward  T.  BARTLE'rr,  IIaight, 
Vann,  Willard  Bartleti,  IIiscock  and  Chase,  JJ. 


The  People  of  the   State  of  New  York,   Plaintiff,   -y. 
Federal  Bank  of  New  York,  Defendant. 

In  the  Matter  of  the  Accounting  of  Leo  Schlesinoer,  as 
Receiver  of  the  Federal  Bank  of  the  City  of  New  York, 
Respondent. 

LuDwiG  Lehm-aier,  Appellant. 

Peoiile  V.  Federal  Bank  of  Ne^n  York,  133  App.  Div.  890,  affirmed. 
(Submitted  October  7,  1909;  decided  October  26,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Ku2)reine  Court  in  the  first  judicial  department,  entered  June 
11,  1U09,  which  affirmed  an  order  of  Special  Term  settling 
the  accounts  of  the  receiver  hei  ein. 

Maxwell  C,  Katz  for  appellant. 

George  W.  Glaze  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Edwakd  T.  1>artlett,  IIaight, 
Vaxn,  Willard  BARTLErr,  IIiscock  and  Chase,  JJ, 
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In  the  Matter  of  the  Application  of  Anna  Dibtz,  Appellant, 
for  the  Appointment  of  a  Substituted  Trustee  of  Certain 
Trusts  Created  by  the  Will  of  Robbrt  E.  Dietz,  Deceased. 

Fbedebice    Dietz,    Individually    and    as    Trustee,    et    al., 

Respondents. 

Matter  of  IHetz,  182  App.  Div.  641,  appeal  dismissed 
(Argued  October  7, 1909;  decided  October  26,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
4,  1909,  which  reversed  a  decree  of  the  New  York  County 
Surrogate's  Court  appointing  a  substituted  trustee  herein  and 
denied  the  application. 

Oeorge  Thorns  for  appellant 

Charles  E,  Rushmorey  Daniel  Nason  and  Joseph  M, 
Hartfield  for  respondents. 

Appeal  dismissed,  with  costs  ;*  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Edward  T.  Baktlett,  Haight, 
Vann,  Willard  Bartlett,  Hiscook  and  Chase,  J  J. 


In  the  Matter  of  the  Opening  of  East  One  Hundred  and 
Seventy-ninth  Street  in  the  Borough  of  the  Bronx, 
New  York  City. 

William    6.   Mulligan,   Appellant ;    Raymond  C.   Hafp-, 

Eespondent. 

Matter  of  ISaet  One  Hundred  d  Seventy-ninth  Street^  181  App.  Div. 
988,  affirmed. 
(Argued  October  7,  1909;  decided  October  26.  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  firet  judicial  department,  entered  April 
19,  1909,  which  affirmed  an  order  of  Special  Term  confirm- 
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ing  the  report  of  a  referee  in  a  proceeding  to  determine  the 
validity  of  an  attorney's  lien. 

Meyer  Levy  and  Willia7n  G.  MuUiga7i  for  appellant. 

WiUiam  A.  Young  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concnr:  Cullen,  Ch.  J.,  Edward  T.  Bartlbtt,  Haioht, 
Vann,  Willard  Bartlett,  Hisoock  and  Chase,  JJ. 


John  J.  Smith,  Respondent,  v.  Brown  Brothers  Company, 

Appellant. 

Bmifh  Y.  Brown  BrotJierg  Co,,  1^  A  pp.  Div.  910,  appeal  dismissed 
(Submitted  October  7,  1909;  decided  October  26,  1909.) 

Appeal,  by  permission,  from  an  order  of  tlie  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  October  14,  1908,  which  affirmed  an  order  of 
Special  Term  denying  a  motion  for  a  change  of  venue. 

The  following  question  was  certified,  viz. :  "  In  determining 
the  defendant's  motion  to  change  the  place  of  trial  should  the 
court  consider  the  convenience  of  plaintiff's  witnesses  resid- 
ing in  Canada  1 " 

Jarnes  S.  Havens  for  appellant 

Vernofi  Cole  for  respondent. 

Appeal  dismissed,  with  costs,  upon  the  ground  that  the 
answer  to  the  question  certified  to  us  does  not  necessarily 
determine  as  a  matter  of  law  whether  the  order  should  have 
been  granted  or  denied  ;  no  opinion. 

•Concur:  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  Haight, 
Vann,  Willard  Bartlett,  Hisoock  and  Chase,  J  J. 

34 
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In   the  Matter  of  the   Probate  of  the  Will  of    Julia  D. 

Delaney,  Deceased. 

Julia  Quinn,  Individually  and  as  Administratrix  with 
the  Will  Annexed,  Appellant;  Julia  Downey  et  al., 
Kespondents. 

Matter  of  Delaney,  138  App.  Div.  409,  affirmed. 
(Argued  October  7,  1909;  decided  October  26.  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered  June 
11, 1909,  which  reversed  a  decree  of  the  Kin^  County  Surro- 
gate's Court  construing  and  admitting  to  probate  the  will  of 
Julia  D.  Delaney,  deceased, 

Henry  E,  Ueistad  for  appellant. 

Gilbert  W.  Minora  Clark  A.  Wick,  Henri/  Ilerdling  and 
William  S,  Butler  for  respondents. 

Order  affirmed,  with  costs  payable  out  of  the  estate ;  no 
opinion. 

Concur:  Cullen,  Ch.  J.,  Edward  T.  BARTLErr,  Uaight, 
Vann,  Willard  Bartlett,  Hiscock  and  Chase,  J  J. 


In  the  Matter  of  Joseph  A.  Shay,  an  Attornc}',  Appellant. 
William  Travers  Jerome,  District  Attorney,  Respondent. 

Matter  of  SJuiy,  138  App.  Div.  547,  affirmed. 
(Argued  October  8,  1909;  decided  October  26,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
September  18,  1909,  wliich  suspended  Joseph  A.  Shay  from 
practice  as  an  attorney  for  the  term  of  one  year. 

Louis  Marshall  and  Howard  S.  Oans  for  appellant. 

WiUiayn  Travers  Jerome^  District  Attornetj  {Rohert  C. 
Taylor  of  counsel),  for  respondent. 

Order  affirmed  on  opinion  of  Inoraham,  J.,  below. 
Concur:  Cullen,  Ch.   J.,  Edward  T.  Bartlett,  Uaight, 
Vann,  Willard  Bartle-it,  Hiscock  and  Chase,  JJ. 
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The  Elmore  and  Hamilton  Contracting  Company,  Appel- 
lant, V.  The  State  of  New  York,  Defendant. 

County  of  Orange,  Respondent. 

Minare  <fc  Hamilton  Gontrg,  Co.  v.  State  of  New  York,  133  App.  Div. 
935 »  nppcal  dismissed. 
(Submitted  October  8,  1909;  decided  October  26,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
May  14,  1909,  which  affirmed  an  order  of  the  Court  of  Claims 
denying  a  motion  to  bring  in  the  respondent  County  of  Orange 
as  a  party  defendant. 

Hiram  C.  Todd  and  Edgar  T.  Bracketi  for  appellant. 

Joseph  W.  Gott  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  Haight, 
Vann,  Willard  Bartlett,  IIiscock  and  Chase,  JT. 


New  York  Central  and  Hudson  River  Railroad  Company, 
Respondent,  -y.  Samuel  Untermyer  et  ah.  Appellants. 

N.  r.  C.  &  H.  R.  R,  R,  Co,  V.  Untennyer,  133  App.  Div.  146,  affirmed. 
(Argued  October  8,  1909;  decided  October  26.  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  4,  1909,  which  affirmed  an  order  of  Special  Term 
confiri!iing  the  report  of  commissioners  of  appraisal  in 
condenmation  proceedings. 

Louis  Marshall  for  appellants. 

John  F,  Brennan  for  respondent. 

Order  affirmed,  with  costs;  no  o))inion. 
Concur :  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  Haight, 
Vann,  Willard  Bartlett,  Hisoock  and  Chase,  J  J. 
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John  D,  Crimmins,  Appellant, ^j.Carlyle  Realty  Company, 

Respondent,  Impleaded  with  Others. 

Crimmins  v.  Carlyle  Realty  Co,,  182  App.  Div.  664,  affirmed. 
(Argued  October  8,  1909;  decided  October  26,  1909.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  drst  judicial  depart- 
ment, entered  June  5, 1909,  which  reversed  an  order  of  Special 
Term  denying  a  motion  under  section  547  of  the  Code  of 
Civil  Procedure  for  judgment  on  the  pleadings,  and  granted 
said  motion. 

The  following  question  was  certified  :  "  Does  the  complaint 
state  facts  sufiicient  to  constitute  a  cause  of  action  ? " 

William  F.  Clare  for  appellant. 
Lewis  M,  Isa-aca  for  respondent. 

Order  affirmed,  with  costs,  and  question  certified  answered 
in  the  negative;  no  opinion. 

Concur :  Cullen,  Ch.  J.,  Edward  T,  BARTLErr,  Haiout, 
Vann,  Willard  BARTLErr,  IIisoock  and  Chase,  J  J. 


John  Kramer,  as  Administrator  of  the  Estate  of  Janos 
Urgyan,  Deceased,  Ap}>ellant,  y.  Buffalo  Union  Furnace 
Company,  Respondent. 

Kramer   v.   Buffalo  Union  Furnace  Co.,   132  App.    Div.   ^A5,  appeal 
dismissed. 
C8ubmitted  October  11,  1909  ;  decided  October  26,  1909.)    . 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  7,  1909,  which  revei*sed  an  order  of  Special  Term 
denying  a  motion  to  set  aside  the  service  of  the  summons  in 
.  the  above  entitled  action  upon  the  defendant  and  granted 
said  motion. 
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Charlea  Newton  for  appellant. 
Alfred  L,  Becker  for  respondent. 

Appeal  dismissed,  with  costs,  on  authority  of  Van  Arsdale 
V.  King  (155  N.  Y.  325);  no  opinion. 

Concur :  Cullen,  Ch,  J.,  Edward  T.  BARTLErr,  Haight, 
Vann,  Willard  Bartlett,  Hisoock  and  Chase,  JJ. 


In  the  Matter  of  the  Application  of  The  Sea  Beach  Rail- 
way Company,  Respondent,  to  Compel  Payment  of  an 
Award. 

The  Comptroller  of  the  City  of  New  York,  Appellant. 

Matter  of  Sea  Beach  Railway  Co,,  121  App.  I)iv.  907,  affirmed. 
(Argued  October  11,  1909 ;  decided  October  26,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  4,  1907,  which  affirmed  an  order  of  Special  Term 
directing  payment  of  certain  awards  tlieretofore  made  in 
street  opening  proceedings. 

Francis  K.  Pendleton^  Corporation  Counsel  {James  F. 
Quigley  of  counsel),  for  appellant. 

D.  A.  Marsh  and  George  D.  Yemnans  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :   Cullen,  Ch.  J.,  Edward  T.  Bartlett,  Haight, 
Vann,  Willard  Bartlett,  Hisoock  and  Chase,  JJ. 


In  the  Matter  of  the  Accounting  of  Stephen  W.  Collins,  as 
Substituted  Trustee  under  the  Will  of  Stacy  B.  Collins, 
Deceased. 

Mary   D.   Frederick  et  al..   Appellants:    John   Murray, 

Respondent. 

Maiter  cf  Chains,  131  App.  Div.  884,  affirmed. 
(Submitted  October  11,  1909;  decided  October  26,  1909.) 

Appeal  from  an  order  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
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23,  1909,  which  reversed  a  decree  of  the  New  York  County 
Surrogate's  Court  construing  the  will  of  Stacy  B.  CoUius, 
deceased. 

TF.  H.  Wood  for  appellants. 

Morris  Ilillquit  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  of  IIouguton,  J., 
below. 

Concur :  Cullen,  Ch.  J.,  Edward  T.  BARTLE-rr,  IIaigut, 
Vann,  Willard  Bartlett,  lIiscooK  and  Chase,  JJ. 


Davtid  p.  Canavan  ct  al.,  Respondents,  v.  Decauville  Auto 

MOBILE  Company,  Appellant. 

Canavan  v.  Decauville  Autamobile  Co.,  124  App.  Div.  933,  affirmed. 
(Argued  October  11,  1909;  decided  October  26,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 26,  1908,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  verdict  directed  by  tlio  court  and  an  order 
denying  a  motion  for  a  new  trial  in  an  action  to  recover  upon 
certain  contracts. 

Francis  Fttch^  Frederick  S,  Randall  and  Saintcel  8,  Slater 
for  appellant. 

Z.  Laflin  Kellogg  and  Franklin  Nevius  for  respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  IIaight, 
Vann,  Willard  Bartletf,  IIisoook  and  Chase,  JJ. 


William    Cobb,   Appellant,   v.   William   CRirrENDEN, 

Respondent. 

Cohh  V.  Crittenden,  125  App.  Div.  900,  affirmed. 
(Argued  October  13,  1909;  decided  October  26,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  tlie 
Supreme  Court  in  the  fourth  judicial  department,  entered 


N.  Y.  lic.p.]  MEMORANDA.  535 

April  17,  1908,  modifying  and  attiiMning  as  modified  a  judg- 
ment in  tavor  of  defendant  entered  upon  the  report  of  a 
referee  in  an  action  for  an  accounting. 

Myron  N.  Tompkhis  for  appellant. 

Milo  J/.  Acker  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullkn,  Ch.  J.,  Edward  T.  Bartlett,  Haioht, 
IlrscocK  and  Cwase,  JJ.     Dissenting:  Vann  and  Willard 

BARTLK'rr,  J  J. 


Lokainp:  Kichmond,  Appellant  and  Respondent,  v.  John  R. 
II.  RicuMOND  et  al.,  Respondents  and  Appellants. 

liichmond  v.  Richino/id,  123  App.  Div.  117,  affirmed. 
(Argued  October  12,  IdOO;  decided  October  26,  1909.) 

Cross-appkals  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  March  31,  1908,  upon  the  submission  of  a  contro- 
versy, under  section  1279  of  the  Code  of  Civil  Procedure,  as 
to  the  ownership  of  an  extraordinary  dividend  declared  by  a 
corporation,  stock  of  which  formed  part  of  the  assets  of  an 
estate  in  which  the  plaintiff  and  defendants  were  interested 
and  in  whom  vested  the  right  to  purchase  additional  stock 
issued  by  such  corporation. 

Helen  Z,  M,  Rodfjera^  Williairh  Z.  Marcy  and  Adelhert 
Moot  for  plaintiff,  aj^pellant  and  respondent. 

Louis  L,  Bccbcock  for  defendants,  respondents  and 
appellants. 

Judgment  affirmed,  without  costs  to  either  party,  on  opinion 
of  Spring,  J.,  below. 

(Joncur:  Cullen,  Cli.  J.,  Edward  T.  Bartlf:tt,  IIaioht, 
Vann,  Willard  Bartlett,  IIiscook  and  Chase,  JJ. 
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Michael  O'Dwyer,   Respondent,  v.  The  Castle  Squasb 

Opera  Company,  Appellant. 

OlhDyer  v.  CaHle  Square  Opera  Co.,  127  App.  Div.  926,  affirmed. 
(Argued  October  12,  1909;  decided  October  26,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  25,  1908,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denyir.g  a  motion  for  a 
new  trial  in  an  action  to  recover  for  labor  performed  and 
materials  furnished. 

Morris  Grossman  for  appellant. 

Burton  TF".  Gibson  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Edwakd  T.  Bartlett,  Haight, 
Vann,  Willard  Bartletf,  Hiscock  and  Chase,  JJ. 


Hudson  Base  Ball  Association,  Respondent,  v.  Greater 
New  York  Base  Ball  Association,  Appellant. 

HudMn  Base  Ball  Assn.  v.  Greater  New  York  Base  Ball  Assn.,  127  App. 
Div.  932,  affirmed. 
(Argued  October  12,  1909;  decided  October  26,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  June 
26,  1908,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict'and  an  order  denying  a  motion  for  a  new  trial 
in  an  action  to  recover  upon  a  written  contract. 

Joseph  M,  ProsJcauer  and  Ahram  I.  Elkus  for  appellant. 

William  Wallace  CAaceand  J.  Frank  C/ww?^  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  Haight, 
Vann,  Willard  Bartlett,  Hiscock  and  Chase,  JJ. 
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John  O.  Baker,  Appellant,  ^y.  William  Seggie,  Kespondeiit. 

Baker  v.  Seggie,  126  App.  Div.  947,  affirmed. 
(Submitted  October  12,  1909;  decided  October  26.  1909. ) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
29,  1908,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial 
in  an  action  to  recover  for  an  alleged  breach  of  contract  to 
purcliase  real  property. 

Bayard  L,  Pecky  JoKn  J,  Curtin  and  Claude  C.  NeviUe 
for  appellant. 

Charles  E,  Travis  and  George  W.  Smyth  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Edward  T.  Bartleti,  Haight 
Vann,  Willard  Bartlbtt,  IlisoocK  and  Chase,  JJ. 


John  F.  Kiley,  Respondent,  v.  Llewllyn  E.  Jones, 

Appellant. 

Kiley  v.  Jones,  127  App.  Div.  947,  affirmed. 
(Argued  October  12,  1909;  decided  October  26,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  11,  1908,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  personal  injuries  alleged 
to  have  been  sustained  by  plaintiff  in  having  been  struck  by 
an  automobile  tiirougli  the  negligence  of  defendant's  agents. 

J,  Z.  Cheney  for  appellant. 

C,  E.  Spencer  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Edward  T.  Bartletf,  Haight, 
Vann,  Willard  BARrrLErr,  Hiscock  and  Chase,  JJ 
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OscAB  B.  Bergstrom  et  al.,  Respondents,  v,  Westminster 
Realty  Corporation  et  al.,  Appellants. 

Bergstrom  v.   Westmifister  Realty  Corpn.,  133  App.  Div.  918,  appeal 
dismissed. 
(Submitted  October  18,  1909;  decided  October  26,  1909.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  June  11,  1909,  affirming  a  judgment  in 
favor  of  plaintififs  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term  in  an  action  to  foreclose  a  mechanic's  lien. 

The  motion  was  made  upon  the  grounds  that  the  Appel- 
late Division  had  unanimously  decided  that  the  findings  of 
fact  were  supported  by  the  evidence,  that  the  exceptions  were 
frivolous  and  presented  no  questions  of  law  for  review. 

John  Iio88  Delafield  and  -4.  Livingston  Norman  for 
motion. 

Paul  Eugene  Jones  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs,  and  ten 
dollars  costs  of  motion. 


The  People  of  the  State  of  New  York  ex  rel.  Leonard 
Drake,  Hespondent, 'y.  William  S.  Andrews,  as  Justice  of 
the  Supreme  Court,  et  al.,  Appellants. 

Appeal  —  order  of  Appellate  Division  should  show  reversal  to  be 

on  the  law. 

To  render  a  review  by  the  Court  of  Appeals  effective,  an  order  of  the 
Appellate  Division  reversing  an  order  adjudging  one  guiltv  of  criminal 
contempt  should  show  on  its  face  that  the  reversal  was  solely  on  the  law 

Reported  below,  134  App.  Div.  33. 

(Argued  October  8.  1909  ;  decided  October  26,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  6, 1909,  which  reversed  an  order  of  the  court  at  a  Trial 
Term  adjudging  relator  guilty  of  criminal  contempt. 
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Emerson  M.  Will  is  for  appellants. 
Will  I  am  Townsend  for  respondent. 

Pet*  Curiam,  However  clear  our  judgment  may  be  on 
the  legal  question  involved  on  this  appeal  we  think  that  the 
order  of  the  Appellate  Division  in  its  present  form  is  not  the 
subject  of  review  by  us.  This  view  is  not  predicated  on  the 
decision  of  this  court  in  People  ex  rel,  N.  Y.  Society^  etc,^  v. 
Gilmore  (88  N.  Y.  620),  because  since  that  decision  the  Code 
of  Criminal  Procedure  (§  519)  has  been  amended  so  as  to 
authorize  appeals  to  this  court  from  a  final  determination 
affecting  a  substantial  right  of  defendant,  but  because  there 
is  a  question  of  fact  in  the  case.  To  render  a  review  by  this 
court  effective  the  order  of  the  Appellate  Division  should 
show  on  its  face  that  the  order  of  the  trial  court  was  reversed 
solely  on  the  law. 

The  appeal  must,  therefore,  be  dismissed  unless  the  appel- 
lants witliin  thirty  days  obtain  from  the  Appellate  Division 
a  modification  of  its  order,  so  as  to  show  that  the  order  of  the 
trial  court  was  reversed  solely  on  the  law,  and  in  case  of  such 
modification  being  made  the  appeal  may  be  again  submitted 
to  this  court  without  further  argument,  unless  the  parties 
otherwise  elect. 

CuLLEN,  Ch.  J.,  Edward  T.  Bartlett,  Haioht,  Yann, 
WiLLARD  Bartlett,  IIiscock  and  Chase,  JJ.,  concur. 

Appeal  dismissed. 


In  the  Matter  of  the  Application  of  Henry  S.  Goodspeed, 
Resi)ondent,  to  Review  a  Determination  of  the  Board  of 
Elections  of  the  City  of  New  York. 

John  W.  Tumbbidge,  Appellant. 

Matter  of  Goodspeed  {Tfunbridffe),  184  App.  Div.  945,  Affirmed. 
(Argued  October  27.  1909;  decided  October  27, 1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreiiie  Court  in  the  second  judicial  department,  entered 
October  25,  1909,  which  affirmed  an  order  of  Special  Term 
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reversing  a  determination  of  the  board  of  elections  of  the 
city  of  New  York. 

George  E.  Josephs  for  appellant. 

No  one  for  respondent. 

Order  affirmed,  without  costs  ;  no  opinion. 
Concur:    Cullbn,   Ch.    J,,   Vann,    Werner,     Willard 
Bartlett,  Hisoock  and  Chase,  J  J.     Absent :  Gray,  J. 


In  the  Matter  of  the  Application  of  Lindon  Bates,  Jr.,  et  al., 
Respondents,  to  Review  a  Determination  of  the  Board  of 
Elections  of  the  City  of  New  York. 

Joseph  D.  Kavanaoh  ct  al.,  Api^ellants. 

Mutter  of  Bates  (Knvanagh),  184  App.  Div.  876,  affirmed. 
(Argued  October  27,  1909;  decided  October  27,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
October  25,  1909,  which  affirmed  an  order  of  Special  Term 
reversing  a  determination  of  the  board  of  elections  of  the 
city  of  New  York. 

George  E,  Josephs  for  appellants. 

No  one  for  respondents. 

Order  affirmed,  without  costs;  no  opinion. 
Concur:     Cullkn,    Ch.    J.,   Vann,    Wkrneb,    Willard 
Bartlk'it,  Hiscock  and  Chase,  JJ.     Absent :  Gray,  J. 


In  the  Matter  of  the  Application  of  Robert  F.  Downing, 
Ilespondent,  to  Review  a  Determination  of  the  Board  of 
Elections  of  the  City  of  New  York. 

William  T.  Mahan,  Appellant. 

Matter  of  Downing  {Mahnn\  184  App.  Div.  946,  affirmed. 
(Argued  October  27,  1909;  decided  October  27,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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October  25,  1909,  which  affirmed  an  order  of  Special  Term 
reversing  a  determination  of  the  board  of  elections  of  the  city 
of  New  York. 

Oeorge  E.  Josephs  for  appellant. 

No  one  for  respondent. 

Order  affirmed,  without  costs  ;  no  opinion. 
Concur:     Cullen,    Ch.    J.,    Vann,   Werner,   Willard 
Bartlett,  Hiscock  and  Chase,  J  J.     Absent :  Gray,  J. 


In  the  Matter  of  The  People  of  the  State  of  New  York 
ex  rel.  William  O.  Badger,  Jr.,  Appellant,  v,  John  T. 
DoouNG  et  al..  Constituting  the  Board  •  of  Elections  of 
the  City  of  New  York,  Defendants. 

Michael  Ditore,  Respondent. 

People  ex  rel.  Badger  v.  Booting,  184  A  pp.  Div.  946,  reversed. ' 
(Argued  October  27,  1909;  decided  October  27,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  25,  1909,  which  reversed  an  order  of  Special  Term 
reversing  a  decision  of  the  defendants  which  struck  tlie  name 
of  the  relator  as  a  candidate  for  the  office  of  justice  of  the 
Municipal  Court  of  the  city  of  New  York  from  the  Repub- 
lican column  on  the  official  ballot. 

Hdbert  Stewart  and  Wetidell  P.  BarTcer  for  appellant. 

John  J,  Fitzgerald  and  William  S.  Biitlerior  respondent. 

Order  of  Appellate  Division  reversed  and  that  of  Special 
Term  affirmed,  without  costs ;  no  opinion. 

Concur :  Cullen,  Ch.  J.,  Vann,  Werner,  Willard 
Bartlett.  Hisoock  and  Chase,  J  J.     Absent:  Grav,  J. 
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In  the  Matter  of  The  People  of  the  State  of  New  York 
ex  rel.  Alexander  S.  Drescher,  Respondent,  v.  John  T. 
DooLiNO  et  al.,  Constituting  tlie  Board  of  Elections  of  tlie 
City  of  New  York,  et  al.,  Appellants. 

Matter  of  Dresehej"  v.  Dooling,  134  App.  Div.  945,  affirmed. 
(Argued  October  27,  1909;  decided  October  37,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  25,  1909,  which  reversed  an  order  of  Special  Term 
confirming  the  action  of  the  board  of  elections  of  the  city  of 
New  York  in  sustaining  objections  to  the  independent  nomi- 
nation of  the  relator  for  the  office  of  alderman  in  the  sixty-fifth 
aldermanic  district  of  the  city  of  New  York. 

« 

Reiibeii  L,  Haskell  for  appellants. 

Samuel  A,  Telsey  for  respondent. 

Order  affirmed,  without  costs ;  no  opinion. 
Concur:   Cullen,   Ch.    J.,    Vann,    Werner,     Willard 
Bartlett,  Hiscock  and  Chase,  JJ.     Absent :  Gray,  J. 


William  Brown,  Respondent,  v.  The  New  York  Central 
AND  Hudson  River  Railroad  Company,  Appellant. 

Brmon  v.  N.  Y.  C.  d  IT.  R.  R.  R.  Co.,  126  App.  Div.  240,  affirmed. 
(Argued  October  13,  1909;  decided  October  29, 1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  20,  1908,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  by  an  employee  to  recover  for  personal 
injuries  alleged  to  have  been  sustained  through  the  master's 
negligence. 
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A.  IL  Cowie  for  appellant. 

Jaines  K,  Newell  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  HaighTj 
Vann,  Willard  Bartleit,  IIiscock  and  Chase,  J  J. 


City  op  Middletowx,  Respondent,  "o.  The  ^Etna  Indemnity 
Company  of  Hartford,  Connecticut,  Appellant,  Impleaded 
WMtli  Others. 

City  of  Middletoioii  v.  uEtiui  Iiuiemnity  Co.,  127  App.  Div.  914,  affirmed. 
(Submitted  October  13, 1909;  decided  October  29,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  11,  1908,  affirming  a  judgment  in  favor  of  plaintiflE 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  upon  a  surety  bond. 

Frank  II,  Finn  for  appellant. 

Thovias  Watts  for  respondent. 

Judgment  affirmed,  with  costs ;  there  being  no  exception 
that  presents  the  question  of  the  allowance  of  interest  on  the 
penalty  of  the  bond  ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  IIaight, 
Vann,  AVillard  Bartlett,  IIiscock  and  Chase,  JJ. 


Philip  Greco,  Respondent,  v.  The  Pratt  Chuck  Company, 

Appellant. 

Greco  v.  Pratt  Chuck  Co.,  127  App.  Div.  798,  affirmed. 
(Argued  October  13,  1909;  decided  October  29,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  7, 190S,  afHrminga  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial 
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in  an  action  by  an  employee  to  recover  for  personal  injuries 
alleged  to  have  been  sustained  tliroiigh  the  master's  negligence. 

Frederick  G,  FincJce  for  appellant. 

Salvatore  M,  Vella  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Edward  T.  Bartlktt,  Haioht, 
Vann,  Willard  Bartlett,  IIiscock  and  Chase,  JJ. 


George  Naylor,  Jr.,  et  al.,  Appellants,  v.  The  New  York 
Central  and  Hudson  River  Hailroad  Company, 
Respondent. 

I^ayUn-  V.  N.  T.  C.  A  H.  R,  R.  R.  Co.,  127  App.  Div.  921,  affirmed. 
(Argued  October  13,  1909;  decided  October  29,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  18,  1908,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  in  an  action  to 
compel  defendant  to  provide  access  across  its  right  of  way  so  as 
to  permit  plaintiffs  to  enjoy  riparian  rights  in  the  Hudson 
river  to  which  they  clahn  to  be  entitled. 

Nathan  P.  Bushnell  for  appellants. 

George  II,  Walker  and  Albert  II,  Harris  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Edward  T.  Bartletf,  Haioht, 
Vann,  Willard  Bartletf,  Hiscock  and  Chase,  JJ. 


Frank    Weli^,   Respondent,   v.   Edna   Y.   Taylor  et  al., 
Appellants,  Impleaded  with  Another. 

WelU  V.  Taylor,  125  App.  Div.  908,  affirmed. 
(Submitted  October  13,  1909;  decided  October  29,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second   judicial  department,  entered 
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March  13,  1908,  afiirrning  a  jiidginent  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
in  an  action  to  foreclose  a  mortgage  on  real  property. 

John    R,    Bxiahong    and    Charles    Eveiett    Moore    for 
appellants. 

Frederic  S.  Barnum  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Edward  T.  Babtlett,  Haight, 
Vann,  Willard  Bartlett,  Hiscock  and  Chase,  JJ, 


The  Lowvillb  and  Beaver  River  Railroad   Company, 
Respondent,  v.  William  L.  Elliott,  Appellant. 

LatmOe  d  Beaver  River  E.  It  Co,  v.  Elliott,  115  App.  Div.  884,  affirmed. 
(Submitted  October  18,  1909;  decided  October  29,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  fourth  judicial  department,  entered 
September  25,  1906,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury  in  an  action  to  recover  the  amount  of  an  alleged  sub- 
scription for  shares  of  the  capital  stock  of  the  plaintiff. 

Frank  Bowman  for  appellant. 

Edgar  S,  K,  Merrell  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  Haight, 
Vann,  Willard  Bartlett,  Hiscock  and  Chase,  JJ. 


Jay  D.  Page  and  Company,  Respondent,  v.  Frederick  W, 

Stock,  Sr.,  et  al..  Appellants. 

Page  db  Co.  v.  Stodc,  122  App.  Div.  899,  affirmed. 
(Argued  October  14,  1909;  decided  October  29,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 

35 


546  MEMOIIAXDA.  [Vol.  196. 

December  3,  1907,  afBriniug  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  an  alleged  breach  of 
contract. 

William  L,  Barnum  and  Edwin  M.  Wells  for  appellants. 

Thomas  Woods  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  Haight, 
Vann,  Willabd  BAKTLETr,  HiscooK  and  Chase,  JJ. 


Antonio  Bomeo,  Respondent,  v.  The  Cnr  of  Tonkers  et  al., 
Respondents,  and  Gaetano  Chianoone  et  al.,  Appellants. 

Borneo  v.  City  of  Yonkers,  126  App.  Div.  402,  affirmed. 
(Submitted  October  14,  1909;  decided  October  29,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  19, 1908,  which  affirmed  a  judgment  in  favor  of  plaintiff 
and  defendants,  respondents,  entered  upon  the  report  of  a 
referee  in  an  action  to  foreclose  a  mechanic's  lien. 

Adrian  M.  Potter  for  appellants. 

William  J,  WaUiiij  Ileiiry  J.  Rowan  and  Javnes  F.  Dalton 
for  respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Edward  T.  Babtlett,  Haight, 
Vann,  Willakd  BARTLErr,  IIiscock  and  Chase,  JJ. 


Lizzie   Ca^tfob,   Appellant,   v,   Ethel  B.   Kobinson, 

Respondent. 

CanioT  v.  Bobin^on,  120  App.  Div.  875,  affirmed. 
(Submitted  October  14,  1909;  decided  October  29,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
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7,  1907,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  on  trial  at 
Special  Term  in  an  action  to  impress  a  lien  upon  real  property 
for  an  amount  paid  on  account  of  purchase  price  and  expenses 
of  examining  title. 

Julius  M.  Mayer  and  A,  S,  Gilbert  for  appellant. 

William  S.  Ilashell  and  Joseph  II,  Sjyafford  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :    Cullen,  Ch.  J.,  Edward  T.  BAKTLETf,  Haight, 
Vann,  Willard  Bartlett,  IIisoock  and  Chase,  JJ. 


Henry  Huber  Company,  Appellant,  v,  Edward  J.  MoCabb 
et  al.,  Composing  the  Firm  of  E.  J.  McCabe  and  Company, 
et  al..  Defendants,  and  The  New  England  Uealty  Com- 
pany et  al.,  Respondents. 

Huher  Company  v.  McGdbe,  124  App.  Div.  936,  affirmed. 
(Argued  October  14,  1909;  decided  October  29,  1909.) 

Appeal  from  a  jndgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  11,  1908,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  tlie  complaint  by  the  court  at  a 
Trial  Term  in  an  action  for  conversion. 

Albert  Ritchie  and  Donald  McLeaji  for  appellant. 

Arthur  S,  Luria  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :   Cullen,  Ch.  J.,  Edward  T.  Bartlett,  Haight, 
Vann,  Willard  BARiLErr,  Hisoook  and  Chase,  JJ. 
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Daniel  A.  Mason,  Respondent,  v.  New  York   Pboducb 

Exchange,  Appellant. 

Mcuon  y.  Ifeu)  York  Produae  Exchange,  127  App.  IMy.  282,  affirmed. 
(Submitted  October  14.  1909;  decided  October  29, 1909.) 

Appeal  from  an  order  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  17,  1908,  reversing  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  and  granting  a  new  trial  in  an  action  to  recover 
for  an  alleged  breach  of  contract  of  employment. 

William  H,  WadhamB  and  Marshal  G,  Bacon  for  appellant 

Charles  Oreen  Synith  and  John  Willett  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against 
appellant  on  the  stipulation,  with  costs  in  all  courts  ;  no 
opinion. 

Concur :  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  Haight, 
Vann,  Willard  Bartlett,  Hisoock  and  Chase,  JJ. 


The  National  Park  Bank  of  New  York,  Kespondent,  v. 

Philip  S.  Saitta,  Appellant. 

National  Park  Bank  v.  Saitta,  127  App.  Div.  624,  affirmed. 
(Argued  October  14,  1909;  decided  October  29,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
8,  1908,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial 
in  an  action  to  recover  upon  a  draft. 

Oeorge  A.  Baker^  Albert  A.  Wray  and  Philip  S.  Saitta 
for  appellant. 

Charles  H.  Payne  and  Louis  F.  Doyle  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  Haiqht, 
Vann,  Willard  Bartlett,  Hiscook  and  Chase,  JJ. 
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Frederick    S.   Heal,  Respondent,  v.  Richmond    County 

Savings  Bank,  Appellant. 

Heal  V.  Richmond  County  Sacings  Bank,  127  App.  Div.  428,  affirmed. 
(Argued  October  15,  1909;  decided  October  29,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  29,  1908,  reversing  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term  and  granting  a  new  trial  in  an  action  to 
procure  the  cancellation  of  a  bond  and  mortgage. 

Morthner  S,  Broxfni  and  Melvuv  Z.  Ikeckcr  for  appellant. 

WiUiam  D.  GaiUard  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against 
appellant  on  the  stipulation,  with  costs  in  all  courts;  no 
opinion. 

Concur :  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  Haioht, 
Vann,  Willard  Bartlett,  Hiscock  and  Chase,  JJ. 


William  N.  White  et  al.,  Appellants,  v,  Leslie  G.  Loomis 

et  al..  Respondents. 

WJiiU  V.  Loomis,  123  App.  Div.  909,  affirmed. 
(Argued  June  11,  1909;  decided  November  9,  1909.) 

Aj»peal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  16, 1907,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial  in  an  action  to  recover  for  an  alleged  breach 

of  contract  of  sale. 

« 

Charles  Caldwell  for  appellants. 
Frank  Rice  for  respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haioht,  Vann,  Willard  Bartlett  and  Cifase,  JJ. 
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The  People  of  the  State  of  New  York  ex  rel.  Consoli- 
dated National  Bank  of  New  York,  Appellant,  v, 
Lawson  Pordy  et  al.,  as  Commissioners  of  Taxes  and 
Assessments  of  the  City  of  New  York,  Respondents. 

People  ex  rel.  Consolidated  Nat.  Bank  v.  Purdp,  132  App.  Div.  931, 
reversed. 
(Submitted  October  4,  1909;  decided  November  9,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Conrt  in  the  first  judicial  department,  entered  May 
28,  1909,  which  affirmed  an  order  of  Special  Term  dismissing 
a  writ  of  certiorari  to  review  certain  assessments  for  taxation 
upon  the  capital  stock  of  the  relator  owned  by  its  respective 
shareholders. 

J,  Culbert  Palmer  and  Edwin  L.  Kali  ah  for  appellant. 

Francis  K.  Pendleton^  Corpoi^ation  Counsel  (  Williamfh  IL 
King  of  counsel),  for  respondents. 

Vann,  J.  The  facts  in  this  proceeding  are  similar  to  those 
in  tlie  case  of  The  People  e:c  rel,  Aineriea7i  Exchange 
National  Bank  v.  Purdij^  decided  herewith  (196  N.  Y.  270), 
the  differences  being  of  detail  only,  none  of  which  affect  the 
principles  involved  or  the  questions  decided.  The  cases  were 
argued  together  and  submitted  on  substantially  the  same 
briefs.  The  same  decision  should  be  made  in  each  and, 
accordingly,  we  reverse  the  order  of  the  courts  below,  with 
costs  in  both  to  appellant,  the  costs  in  tlie  Appellate  Division 
being  fixed  at  fifty  dollara  and  disbursements,  and  remit  the 
proceeding  to  the  Special  Term  with  leave  to  respondents  to 
there  move  for  a  supplemental  return. 

CuLLEN,  Ch.  J.,  Edward  T.  Bartletf,  Haight,  Willard 
Baktlett,  IIisoock  and  Chase,  JJ.,  concur. 

Order  reversed,  etc. 


N.  Y.  Rep.]  MEMORANDA.  551 

The  People  of  the  State  of  New  York  ex  rel.  Orlando 
JoNKs,  Respondent,  v,  Joseph  Langan,  a  Lieutenant  of 
Police,  Appellant. 

Same,  Respondent,  v.  Same,  Appellant. 

People  ex  rel.  Jomn  v.  Langan,  132  App.  Div.  987,  alSirmed. 
(Argued  October  11.  1909  ;  decided  November  9,  1909.) 

Appeal  in  each  of  the  above-entitled  actions  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court  in  the 
second  judicial  department,  entered  May  7,  1909,  which 
affirmed  an  order  of  Special  Term  sustaining  a  writ  of  habeas 
corpus  and  directing  the  discharge  of  the  relator  from 
custody. 

John  F.  Clarke^  District  Attorney  {Robert  H.  Elder  of 
counsel),  for  appellant. 

Joaoph  S,  Auerhach^  John  B.  Stanchjield  and  Charles  H. 
Tuttle  for  respondent. 

Orders  afKrmed  on  opinions  in  People  ex  rel.  Lichtenstem 
V.  Lmigan  (196  N.  Y.  260). 

Concur:  Cqllen,  Ch.  J.,  Haight,  Willard  Bartlett, 
HiscooK  and  Chase,  JJ.  Dissenting  :  Vann,  J.  Not  sitting: 
Edward  T.  Bartlett,  J. 


The  People  of  the  State  of  New  York  ex  rel.  The 
Brooklyn  Children's  Aid  Society,  Respondent,  v.  George 
C.  IIendriokson  et  ah.  Composing  tlie  Board  of  Education 
of  the  Huntington  Union  School,  Appellants. 

Peofle  ex  rd.  Brooklyn  Children's  Aid  8oey.  v.  Hendrickion,  125  App. 
Div.  256,  affirmed. 
(Argued  October  19,  1909;  decided  November  9, 1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March   27,   1908,  which  affirmed  an  order  of  Special  Terra 
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granting  a  motion  for  a  peremptory  writ  of  mandamns  to 
compel  the  defendants  to  admit  one  Howard  Wisbaner  as  a 
pupil  in  the  Huntington  Union  School. 

Thomas  Young  for  appellants. 

WiUiam  G,  Cooke  and  Howard  0,  Wood  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,   Ch.   J.,  Gray,  Edwabd  T.  Babtlett, 
Haioht,  Werner  and  Hiscook,  JJ.     Taking  no  part:  Wil- 

LARD  BARTLErr,  J. 


John  J.  Stephens  et  al.,  Bespondents,  v.  The  New  York, 
Ontario  and  Western  Bailway  Company,  Appellant. 

Stephens  v.   N.    K,   Ontano  A  WesUr}\,  Ry.  Co.,  126  App.  Div.   WO, 
modified. 
(Argued  October  19,  1909;  decided  November  9. 1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  23,  1908,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  the  report  of  a  referee  in  an  action  to  recover  for 
an  alleged  injury  to  easements  and  for  depreciation  of  value  of 
plaintiffs'  real  property  by  reason  of  the  operation  of  defend- 
ant's railroad  opposite  thereto. 

jP.  W,  Cullinan  for  appellant. 

Paul  Armitage  and  Jlenry  D,  DonneUy  for  respondents. 

Judgment  modified  by  reducing  plaintiffs'  recovery  by  the 
sum  of  $2,437.72,  rental  damages  awarded  for  the  opera  house 
property,  and  as  modified  affirmed,  without  costs  in  this  court 
to  either  party  ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Werner,  Willard  Bartlett  and  Hiscock,  JJ. 
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James  M.  Hamilton,  Appellant,  v.  Feank  V.  Fleckenstein, 
Defendant,  and  William  S.  Morse  et  al.,  Respondents. 

Hamilton  v.  Fleckenstein,  128  App.  Div.  918,  affirmed. 
(Argued  October  19,  1109;  decided  November  9,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
April  13,  1908,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
Special  Term  in  an  action  to  foreclose  a  lien  for  money 
alleged  to  have  been  paid  on  a  contract  for  the  sale  of  real 
property. 

Hugh  J.  O^Brten  for  appellant. 

Henry  D.  Shedd  for  respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gbay,  Edwabd  T.  BabtlbtT| 
Haight,  Webneb,  Willabd  Babtlbtt  and  Hisoook,  JJ. 


Joseph  F.  Witmeb,  Appellant,"  v.  City  ofJamestown, 

Respondent. 

Wiimer  v.  City  of  Jamestown,  125  App.  Div.  48,  affirmed. 
(Argued  October  20,  1909;  decided  November  9.  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  6,  1908,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee  and  granting  a  new  trial 
in  an  action  to  recover  for  an  alleged  breach  of  contract  for 
services. 

Arthttr  C.  Wade  and  Lmooln  A.  Or  oat  for  appellant. 

Frank  W.  Stevens  for  respondent. 
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Order  affirmed  and  judgment  absolute  ordered  against 
appellant  on  the  stipulation,  with  costs  in  all  courts;  no 
opinion. 

Concur :  Cullen,  Ch.  J.,  Gray,  Wernek,  Willabd  Bart- 
LETT  and  IIisoocK,  J  J  .  Not  voting :  Edward  T.  Bartlett,  J. 
Dissenting :  Uaight,  J. 


Phenix  Insurance  Company  of  Brooklyn,  Bespondent,  v. 
New  York  Central  asd  IIcdson  Biver  Bailroad  Com- 
pany, Appellant. 

P?ienix  Ins,  Co,  v.  JVl   T,  C.  d  H.  R.  R  R  Co.,  122  App.  Div.  118, 
affirmed. 
(Argue<l  October  20,  1909;  decided  November  9,  1909.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  fourtli  judicial  department,  entered 
November  19,  1907,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial  in  an  action  to  recover  damages  alleged  to  have 
been  occasioned  by  defendant  negligently  running  a  train  over 
iire  hose  stretched  across  its  track. 

Charles  A.  Pooler/  for  appellant. 

A,  C.  Wade  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.   J.,   (tray,  Edward  T.  Bartlett, 
Haight,  Werner,  Willard  Bartlett  and  IIisoock,  JJ. 


The  People  of  the  State  of  New  York,  Bespondent,  v. 

Francis  G.  Blinn,  Appellant. 

People  V.  Blinn,  181  App.  Div.  935,  affirmed. 
(Argued  October  21,  1909;  decided  November  9,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
23,  1909,  wliich  aflirmed  a  judgment  of  the  Court  of  fteneral 
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Sessions  in  the  county  of  New  York  rendered  npon  a  verdict 
convicting  the  defendant  of  the  crime  of  attempted  abortion. 

Jlenry  W.  linger  for  appellant. 

William  Travera  Jerome^  District  Attorney  {liobert  O, 
Taylor  of  comisel),  for  respondent. 

Judgment  of  conviction  affirmed  ;  no  opinion. 
Concur  :  Cullkn,  Ch.  J.,  Gray,   Edward  T.  Bartlbtt, 
Haight,  Werner,  Willard  Bartlett  and  Hiscook^  JJ. 


Herman  Isaacs,  Appellant,  v.  The  Commercial  Company  07 

Salonica,  Limited,  Respondent. 

Isaacs  V.  Commercial  Co.  of  Salonica,  127  App.  Div.  915,  affirmed. 
(Argued  October  22,  1909;  decided  November  9,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  9,  1908,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  services  and  for  money 
alleged  to  have  been  expended  on  behalf  of  defendant. 

Maxwell  C.  Katz  and  Otto  C,  Sommerich  for  appellant. 

William  H.  Fain  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :   Cullen,  Ch.   J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Werner,  Willard  BARTLErr  and  Hisoook,  JJ. 


Twelfth  Ward  Bank  of  the  City  of  New  York,  Appel- 
lant, V.  Charles  Katz,  Respondent. 

Ikoelfth  Ward  Bank  v.  Katz,  126  App.  Div.  916,  affirmed. 
(Argued  October  22,  1909;  decided  November  9, 1909.) 

Appeal  from  a  Judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
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28,  1908,  afBrming  a  judgment  in  favor  of  defendant  entered 
npon  a  dismissal  of  the  complaint  by  the  conrt  at  a  Trial 
Term  in  so  far  as  it  set  forth  a  cause  of  action  based  upon  an 
alleged  guaranty  of  payment  of  the  indebtedness  of  another. 

Maxwell  C.  Katz  and  Otto  C.  Sammerich  for  appellant 

Jay  C.  Ouggenheirner  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Ccjllen,  Ch.  J.,  Gray,  Edward  T.  Babtlbtt, 
Haight,  Werner,  Willard  Bartlett  and  Hisoock,  JJ. 


A.  N.  Ridgely,  Respondent,  v,  Talbot  J.  Taylor  and  Com- 
pany et  al.,  Appellants,  Impleaded  with  Another. 

lUdgdy  ▼.  Taylor  d  Co.,  126  App.  Div.  803,  affirmed. 
(Argued  October  25,  1909;  decided  November  9, 1909.) 

Appeal  from  a  judgment,  entered  May  5,  1908,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme  XDourt  in  the 
second  judicial  department,  which  reversed  an  order  of  the 
trial  conrt  setting  aside  a  verdict  in  favor  of  plaintiff  and  grant- 
ing a  new  trial  and  directed  judgment  npon  the  verdict,  in  an 
action  to  recover  for  an  alleged  breach  of  contract  for  the 
purchase  and  sale  of  stock. 

Hohert  W,  Candler  and  John  Henry  Hammond  for 
appellants. 

/.  R.  Oeland  and  Henry  J.  McDermott  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Vann,  Werner,  Willard  Bart- 
lett and  Chase,  JJ.     Dissenting :  Gray  and  Hisoook,  JJ. 
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Bbbtha  Sohafhaus,  Appellant,  v.  Thb  Coney  Island 
AND  GsAYESEND  Electbio  Bailway  Company  et  al., 
ReBpondents. 

Schafham  v.   Coney  Island  d  G,  EUctric  Ry.  Co,,  120  App.  Div.  890, 
aflSrmed. 
(Submitted  October  25,  1909;  decided  November  9,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
July  2,  1907,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term  in  an  action  to  enjoin  the  operation  of  a 
street  surface  railroad  upon  the  gi*ound  that  a  portion  of  the 
street  upon  which  defendants'  tmcks  were  laid  had  been 
legally  closed. 

Benjamin  G.  Pdshua  and  Sydtiey  Bernheim  for  appellant. 

Joh7i  L.  Wells  for  respondents. 

Judgment'  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gbay,  Vann,  "Webneb,  Willabd 
Babtlett,  Hisoook  and  Chase,  JJ. 


New  Yoek  Dock  Company,   Appellant,  v.   India  Whabf 

Bbewing  Company,  Respondent. 

New  York  Bock  Co.  v.  India  WJiarf  Breioin^  Co.,  127  App.  Div.  886, 
affirmed. 
(Argued  October  25,  1909;  decided  November  9,   1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  12,  1908,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  the  report  of  a  referee  in  an  action  to  recover 
compensation  for  the  use  of  a  wliarf  defended  upon  the 
ground  tliat  defendant  had  a  right  of  way  thereover. 
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Charles  E.  Hotchkus^  Julien  T.  Daviea  and  Charles  IL 
Tactile  for  appellant. 

Lorenzo  D,  Armstrong  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Cullen,  Cli.  J.,  Gray,  Vaxn,  Weener,  Willaed 
Bartlett^  Hiscock  and  Chase,  JJ« 


J 

Paul  E.  G.  Horst,  Respondent,  v.  Zeltner  Brewing  Com- 
pany, Appellant. 

Eont  V.  Zeltner  Brewing  Co.,  124  App.  Div.  921,  affirmed. 
(Argued  October  25,  1909;  decided  November  9,  1909.) 

Appeal  from  a  final  judgment  entered  April  2,  1908,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  first  judical  department,  which  affirmed  an  interlocutory 
judgment  of  Special  Term  overruling  a  demurrer  to  the  com- 
plaint in  an  action  to  recover  for  an  alleged  breach  of  a  contract 
of  sale. 

William  Z.  Cahn,  I.  11.  Lehman  and  Ilenn^  A.  Rubino 
for  appellant. 

George  A.  Strong  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Yann,  Werner, "Willard 
Bartlett,  Hiscock  and  Cuask,  J  J.  \ 


Darwin  Rudd,  Respondent,  v,  Isaac  Winkler  et  al.,  Trad- 
ing under  the  Name  of  Isaac  Winkler  &  Brother, 
Appellants. 

Rudd  V.  Winkler,  126  App.  Div.  950,  affirmed. 
(Argued  October  28,  1909;  decided  November  16,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme   Court   in   the   first    judicial   department,   entered 
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August  15,  1908,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial  in  an  action  to  recover  for 
goods  sold  and  delivered. 

Julius  M.  Mayei\  Eugeiie  Sondheim^  A,  S.  Gilbert  and 
Zeopold  So7idheim  for  appellants. 

Henry  W,  JRudd  and  M^Cready  Syhes  for  respondent 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur  :  Cullen,  Ch.  J.,  Gbay,  Vann,  Wbkneb,  Willabd 
Bartlett,   Hisoock  and  Chase,  JJ. 


Darwin  Rudd,  Respondent,  v.  Isaac  Winkler  et  al.,  Trad- 
ing under  the  Name  of  Isaac  Winkler  &  Brother, 
Appellants. 

Rxvdd  V.  Winkler,  126  App.  Div.  950,  affirmed. 
(Argued  October  28,  1909;  decided  November  16,  1909.) 

Appeal  from  a  judgment, of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
August  15,  1908,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  an  alleged  breach  of  con- 
tract of  sale. 

Julius  M.  Mayer  J  Eugene  Sondheim  and  A,  S,  Gilbert  for 
appellants. 

Henry  W,  Rudd  and  WCready  Sykea  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Vann,  Werner,  Willard 
Bartletf,  Hiscock  and  Chase,  JJ. 
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Ralph  T.  Smith,  as  Administrator  of  the  Estate  of  William 
H.  Laqo,  Deceased,  Respondent,  v.  The  New  York  Cen- 
tral AND  Hudson  River  Railroad  Compantt,  Appellant. 

Smith  V.  N.  Y.  C.  d  II  R  R.  R.  Co.,  128  App.  Div.  910,  affirmed. 
(Argued  October  28,  1909;  decided  November  16, 1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  6, 1907,  reversing  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  tlie  complaint  by  the  court  at 
a  Trial  Term  and  granting  a  new  trial  in  an  action  to  recover 
for  the  deatli  of  plaintiff's  intestate  alleged  to  have  beea 
occasioned  by  defendant's  negligence. 

Henri/  Purcell  for  appellant. 
£.  A.  Field  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against 
appellant  on  the  stipulation,  with  costs  in  all  courts ;  no 
opinion. 

Concur :  Ccllen,  Ch.  J.,  Vann,  Willard  Bartlftt,  His- 
cocK  and  Chase,  JJ.     Dissenting :  Gray  and  Werner,  JJ. 


William   P.  Burnham,  Appellant,   v,   Maynard   C.  Eyre 
et  al.,  Trading  under  the  Firm  Name  of  Prince  &  Whitkly, 

Respondents. 

BurnJiam  v.  Eyre,  123  App.  Div.  777,  affirmed. 
(Argued  October  29,  1909;  decided  November  16, 1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  2, 1908,  in  favor  of  defendants  upon  the  submission  of  a 
controversy  under  section  1279  of  the  Code  of  Civil  Pro- 
cedure as  to  the  ownership  of  a  certain  certificate  of  shares 
of  stock. 
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Joseph  M.  Jlartjield  for  appellant. 

Alexander  IT.  Jackson  and  Eliot  Norton  for  respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:  Cdllen,  Ch.  J.,  Gbay,  Vann,  Werner,  "Willabd 
Babtlett,  Hisoook  and  Chase,  JJ. 


In  the  Matter  of  the  Transfer  Tax  on  the  Estate  of  Maria 

B.  Chapman,  Deceased. 

The  Comptroller  of  the  State  of  New  York,  Appellant ; 
Edwin  N.  Chapman  et  al.,  as  Executors,  Respondents. 

Matter  of  Chapman,  138  App.  Div.  387,  appeal  dismissed. 
(Submitted  November  9,  1909;  decided  November  16,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
July  17,  1909,  which  affirmed  an  order  of  the  Kings  County 
Surrogate's  Court  reversing  a  prior  order  assessing  a  transfer 
tax  upon  certain  property  passing  by  virtue  of  the  exercise  of 
a  power  of  appointment  on  the  part  of  the  decedent  herein. 

WiUia7n  W,  Whigate  for  appellant. 

Jaines  Allison  Kelly  and  Fritz  TT.  HoeningJiaus  for 
respondents. 

Appeal  dismissed,  with  costs  ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Haight,  Vann,  Werner,  Wil- 
LARD  Babtlett,  Hiscock  and  Chase,  J  J. 


The  People  of  the  State  of  New  York  ex  rel.  George 
R.  Adams,  Appellant,  v.  Jacx>b  F.  Stoll  et  al.,  as  Assessors 
of  the  Town  of  Rosendale,  Respondents. 

Peojile  ex  rel.  Adams  v.  Stctt,  131  App.  Dlv.  918,  appeal  dismissed. 
(Submitted  November  10,  1909;  decided  November  16,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 

Supreme  Court  in  the  third    judicial  department,  entered 

36 
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March  18,  1909,  which  affirmed  an  order  of  Special  Term 
denying  a  motion  for  a  relaxation  of  costs. 

George  li.  Adams,  appellant  in  person. 

Howard  Chtpp  and  John  K  Harde^ihergh  for  respondents. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  IIaight,  Yann,  Werner,  Wil- 
LARD  Bartletp  and  Chase,  JJ.    Absent :  Hisoock,  J. 


George    M.    Dexter,    Respondent,    v,    Jetter    Brewing 

Company,  Appellant. 

Reported  below,  184  App.  Div.  926. 

(Argued  November  8,  1909;  decided  November  16,  1909.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  October  11,  1909,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  directed  by  the 
court  in  an  action  to  recover  for  goods  sold  and  delivered. 

The  motion  was  made  upon  the  grounds  that  the  decision  of 
the  Appellate  Division  was  unanimous  and  that  the  excep- 
tions were  frivolous,  raising  no  question  of  law  for  review, 

William  F.  Ilagerty  for  motion. 

Maxwell  C,  Katz  opposed. 

Motion  denied,  with  ten  dollars  costs.  . 


Michael  O'Dwver,  E-espondent,  v.  The  Castle   Square 

Opera  Company,  Appellant. 

(Submitted  November  8,  1909;  decided  November  16,  1909.) 

Motion   for  reargument  denied,   with   ten   dollars  costs. 
(See  196  N.  Y.  536.) 
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Philip  J.  Coffey,  Appellant,  t'.  Maby  C.  Burke,  as  Execu- 
trix of  Thomas  P.  Burke,  Deceased,  et  al.,  Respondents. 

Reported  below.  132  App.  Div.  128. 

(Argued  November  8,  1909;  decided  November  16,  1909.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  May  3, 1909,  which  aflirmed  a  judgment 
in  favor  of  defendants  entered  upon  a  verdict  directed  by 
the  court  and  an  order  denying  a  motion  for  a  new  trial  in  an 
action  to  recover  for  services  alleged  to  have  been  rendered. 

The  motion  was  made  upon  the  grounds  that  the  notice  of 
appeal  was  not  served  within  sixty  days  after  notice  of  entry 
of  judgment ;  that  the  action  was  to  recover  for  services  ;  that 
the  affirmance  by  tlie  Appellate  Division  was  unanimous  and, 
therefore,  not  appealable,  without  permission,  to  the  Court  of 
Appeals. 

Edward  D.  G"  Br  ten  for  motion. 

Jarnes  C.  Church  opposed. 

Motion  denied,  with  ten  dollars  costs,  on  the  ground  that 
an  appellant  has  sixty  days  after  the  first  of  September  within 
which  to  appeal,  unless  the  year  that  he  otherwise  would  have 
had  would  expire  within  that  period,  in  which  case  his  time 
is  limited  by  the  expiration  of  that  year. 


PiETRO  Benveoxa,  Respondent,  v.  United  Surety  Company, 

Appellant. 

Benvegna  v.  United  Surety  Co.,  182  App.  Div.  925,  affirmed. 
(Argued  October  5,  1909;  decided  November  28,  1909.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  May  14,  1909,  which  reversed  a  judgment  of 
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Special  Terra  overruling  a  demurrer  to  tlie  answer  and  dis- 
missing the  eomplaint  in  an  action  to  recover  upon  a  surety  bond. 
The  following  question  was  certified :  "  Does  the  plaintiffs 
complaint  set  forth  facts  sufficient  to  constitute  a  cause  of 
action  ? " 

Edwin  Bluineiistiel  for  appellant. 

Nelson  Z.  Keach  for  respondent. 

Order  affirmed,  with  costs ;  question  certified  answered  in 
tlie  affirmative  on  opinion  in  case  of  Musco  v.  United  Surety 
Co,  (196  N.  T.  459). 

Concur :  Cullen,  Ch.  J.,  Edward  T.  Bartlbtt,  Haight, 
YilSL^^  Willard  Babtlett,  Hisoock  and  Chase,  JJ. 


In  the  Matter  of  the  Accounting  of  Eugene  W.  Parker,  as 
Administrator  of  the  Estate  of  Deua  Parker,  Deceased, 
Appellant. 

Eugene  F.  Livermorb,  Respondent. 

MfUter  of  Parker,  181  App.  Div.  928,  appeal  dismissed. 
(Argued  November  8,  1909;  decided  November  28,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  tlie 
Supreme  Court  in  the  fourth  judicial  department,  entered 
Marcli  12,  1909,  which  affirmed  a  decree  of  the  Jefferson 
Comity  Surrogate's  Court  settling  the  accounts  of  the 
administrator  herein. 

F.  B.  Pitcher  for  appellant. 

jEI  0,  Emerson  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur :   Cull^n,  Ch.  J.,  Haight,  Vann,  Werner,  Wil- 
LARD  BARTLErr  and  Chase,  JJ.     Absent :  Hisoook,  J. 
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In  the  Matter  of  the  Application  of  the  City  of  New  York, 
Eespondent,  against  tUe  Unsafe  Building  Known  as  the 
Hall  of  Records. 

John  H.  Parkee  Company,  Appellant. 

Matter  of  City  of  New  York,  129  App.  Dit.  911»  appeal  dismissed. 
(Argued  November  8,  1009;  decided  November  23,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  31, 1908,  which  affirmed  an  order  of  Special  Term 
denying  a  motion  for  leave  to  intervene. 

John  Z.  Sill  and  RiehardP,  Lydonior  appellant. 

Franda  K.  Pendleton^  Corporation  Counsel  {Clarence  Z. 
Barher^  Theodore  Connoly  and  John  F.  0*Brie7i  of  counsel), 
for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Haight,  Vann,  Wbkneb,Willabd 
Babtlett  and  Chase,  JJ.    Absent :  Hiscook,  J. 


In  the  Matter  of  the  Estate  of  Phiup  H.  Neheb,  Deceased. 

The  National  Bank  of  Troy,  Appellant ;  James  H.  Cab- 

PENTER,  as  Executor,  Respondent. 

Matter  cf  Neher,  128  App.  Div.  882,  affirmed. 

(Submitted  November  8, 1909;  decided  November  28,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Sep- 
tember 21,  1908,  which  affirmed  an  order  of  the  Rensselaer 
County  Surrogate's  Court  dismissing  a  petition  under  section 
2722  of  the  Code  of  Civil  Procedure  for  an  order  directing 
the  payment  of  an  alleged  claim. 


.v/>5  /V  F.ntir  till  B.  FL  L^  'j-*"*/  f-r  AcifeilAr.t. 


In  tl;e  ybiiier  of  t'.e  I*r»..lA:e  of  tLe  TTiD  of  Whuam  H. 

KrEXHOLi>Es«  Deccr^ksed. 

Fi/>Kr3rc  A.  Kikkh'/ldli^  Ap^-^^IiHric :  A^stEC.  GAKBset  aL, 

MatUr  of  Kirkloj!*Ur,  i:ji)  App.  Dif.  S»>5.  ^iffirmed. 
(ATfTieii  Norember  *?.  I9»;9.  d«rf;Mai  Norember  25,  1909.) 

Appeal  from  an  onler  of  the  Appellate  Division  of  the 
Snprcrne  Coart  in  tlie  fourth  judicial  department,  entered 
Fehmarjr  3,  19<;0,  which  affirmed  a  decree  of  the  Erie  County 
Surrogate's  Court  refusing  probate  to  an  instrument  pro- 
pounded as  the  larrt  will  of  William  H.  Kirkholder,  deceased. 

John  D.  Teller  and  D.  M.  McXaxtghton  for  appellant. 

Siraon  Fle'tMchmann  and  William  C.  Cromhie  for 
respondents. 

Order  affirmed,  without  costs ;  no  opinion. 
Concur :   Ccllen,    Ch.    J.,    Haight,    Yann,     Webnkk, 
WiLLABD  Babtlett  and  Chase,  J  J.     Absent :  Hiscock,  J. 
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The  People  of  the  State  of  New  "foRK  ex  rel.  Mary  H. 
Cunningham  et  al.,  Respondents,  v.  Thomas  L.  Feitner  et 
al.,  Constituting  the  Board  of  Taxes  and  Assessments  of 
tlie  City  of  New  York,  Appellants. 

Same,  Respondents,  v.  Same,  Appellants. 

Same,  Respondents,  v.  Same,  Appellants. 

The  People  of  the  State  of  New  York  ex  rel.  Mary  H. 
Cunningham  et  al..  Respondents,  v.  James  L.  Wells  et  al., 
as  Commissioners  of  Taxes  and  Assessments  of  the  City  of 
New  York,  Appellants. 

The  People  of  the  State  of  New  York  ex  rel.  The  Amer- 
ican Manufacturing  Company,  Respondent,  v,  James  L. 
Wells  et  al.,  as  Commissioners  of  Taxes  and  Assessments 
of  the  City  of  New  York,  Appellants. 

The  People  of  the  State  of  New  York  ex  rel.  The  Amer- 
ican Manufacturing  Company,  Respondent,  v.  Frank  A. 
O'DoNNEL  et  al.,  as  Commissioners  of  Taxes  and  Assessments 
of  the  City  of  New  York,  Appellants. 

Same,  Respondent,  v.  Same,  Appellants. 

People  ex  rel.  Cunningliam  v.    Feitner,  129  App.  Dlv.  924,  affirmed. 
People  ex  rel,  Cunning?iam  v.  Wells,  129  App.  Div.  924,  affirmed. 
People  ex  rel.  Amencan  Mfg.  Go.  v.  Wells,  129  App.  Div.  924,  affirmed. 
People  ex  rel.  American  Mfg.  Co.  v.  O'Donnel,  129  App.  Div.  924,  affirmed. 

(Argued  November  8,  1909;  decided  November  23,  1909.) 

Appeal,  in  each  of  the  above-entitled  proceedings,  from  an 
order  of  the  Appellate  Division  of  the  Supreme  Conrt  in  the 
second  judicial  department,  entered  December  30, 1908,  which 
afKrmed  an  order  of  Special  Term  reducing  assessments  for 
purposes  of  taxation  against  certain  real  estate  of  the  relators. 

Francis  K.  Pendleton^  Corporation  Counsel  {Da/vid 
Jivjnsei/  &,nd  Curtis  A,  Peters  of  counsel),  for  appellants. 

Thomas  F.  Magner  for  respondents. 

Orders  affirmed,  with  costs ;  no  opinion. 
Concur :    Cullen,    Ch.     J.,    Haight,    Vann,    Werner, 
WiLLARD  Bartletf  and  Chase,  JJ.     Absent :  Hiscock,  J. 
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The  People  of  the  State  of  New  York  ex  rel.  Lawrbnob 
FooARTY,  Appellant,  v.  Joseph  Cassidy,  as  President  of  tlie 
Borougli  of  Queens,  Kespondent. 

People  ex  rel.  Fogarty  v.  Cassidy,  118  App.  Div.  693,  affirmed. 
(Submitted  November  8, 1909;  decided  November  28,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
5,  1907,  which  affirmed  an  order  of  Special  Term  denying  a 
motion  for  a  peremptory  writ  of  mandamus  to  compel  the 
reinstatement  of  relator  to  a  position  in  the  bureau  of  highways, 
borough  of  Queens. 

Williajn  J.  Walsh  and  Beriyird  H.  Sandler  for  appellant. 

Francis  K,  Pendleton^   Corporation   Counsel  (Theodore 
Cmxnoly  and  Clarence  L,  Barber  of  counsel),  for  respondent 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Haight,  Vann,  Werner,  Willard 
BARTLErr  and  Chase,  J  J.     Absent :  Hisoock,  J. 


Catherine  L.  Boyer,  Plaintiff,  v,  Frank  W.  Boyer,  Appellant* 
John  A.  Thompson,  as  Receiver,  Eespondent. 

Boyer  v.  Boyer ^  188  App.  Div.  982,  affirmed. 

(Argued  November  8,  1909;  decided  November  23,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department  entered 
June  18,1909,  which  affirmed  an  order  of  Special  Term  deny- 
ing a  motion  to  compel  the  respondent  as  receiver  of  the  prop- 
erty of  the  defendant  in  sequestration  proceedings  to  pay  over 
to  defendant  certain  moneys  coming  into  the  hands  of  such 
receiver  pending  an  appeal  from  the  order  of  appointment. 

Arnold  L,  Davis  for  appellant. 

Johyi  A,  Thompson  and  Seymour  K,  Fuller  iox  TOi&^vA^xit. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  IIaigh  r,  Vann,  Werner,  Willard 
Bartlett  and  Chase,  J  J.     Absent:  Hiscook,  J. 


N.  Y.  Rep.]  MEMORANDA.  569 

In  the  Matter  of  Samuel  H.  Eandall,  an  Attorney,  Appellant. 

The  Association  of  the  Bar  of  the  City  of  New  Yoek, 

Respondent. 

Matter  of  BafidaU,  123  App.  Div.  1,  Affirmed. 

(Argued  November  9,  1909;  decided  November  28,  1909. 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iirst  judicial  department,  entered 
December  7, 1907,  suspending  the  appellant  from  practice  as 
an  attorney  and  counselor  at  law. 

SaviuelH.  HayidaU  and  Uf*iah  TT.  TbTTipKn*  for  appellant. 

Egerton  L.  Winthrop^  e7/\,  for  respondent. 

Order  affirmed  ;  no  opinion. 

Concur :  Cullen,  Ch.  J.,  IIaioht,  Vann,  Werner,  Wil- 
LARD  BARTLE'rr,  UisoocK  and  Chase,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  The 
Fleisohmann  Manufacturing  Company,  Appellant,  v, 
Albert  P.  Marenus  et  ah.  Constituting  the  Board  of 
Assessors  for  Taxes  for  Union  Free  School  District  No.  6, 
in  the  Town  of  Cortland  t.  Respondents. 

People  ex  rel,  Fleitchinann  Mfg,   Co.  v.  Marenus,  184  App.  Div.  170, 
affirmed. 
(Argued  November  9,  1909;  decided  November  28,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  8,  1909,  which  affirmed  an  order  of  Special  Term  dis- 
missing a  writ  of  certiorari  to  review  the  action  of  the  defend- 
ants in  assessing  certain  lands  of  the  relator  for  school  purposes. 

George  B.  Lester  for  appellant. 

Nathan  P.  Bt<^hnell  for  respondents. 

Order  affirmed,  with  costs,  on  opinion  of  Miller,  J.,  below. 
Concur :  Cullen,  Ch.  J.,  Haight,  Vann,  Werner,  Wil- 
LARD  Bartlett,  Hisoock  and  Chase,  J  J. 
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The  People  of  the  State  of  New  York  ex  rel.  Wiluam  B. 
Raffebty,  Appellant,  v.  The  Board  of  Education  of  the 
City  of  New  York  et  al.,  Respondents. 

People  ex  rel.  Rtifferiy  v.  Board  of  Education,  N.  T.  City,  133  App. 
Div.  894,  affirmed. 
(Argued  November  9,  1909;  decided  November  23, 1909.) 

Appeal  from  an  order  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
25,  1909,  which  affirmed  an  order  of  Special  Term  dismissing 
an  alternative  writ  of  mandamus  directing  the  defendants  to 
show  canse  why  the  relator  should  not  be  rated  as  principal 
of  a  public  elementary  scliool  of  twelve  or  more  classes. 

Chatties  JL  Strong  for  appellant. 

Francis  K,  Pendleton^  Corporation  Coxnisel  {Stephen 
O^ Brieny  Tlieodore  Connoly  and  Charles  Mclntyre  of  coun- 
sel), for  respondents. 

Order  affirmed,  witli  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  IIaight,  Vann,  Werner,  Willard 
Bartlett,  Hisoock  and  Chase,  JJ. 


In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of  Otto 

Lind,  Deceased. 

William  M.  IIoes,  Public  Administrator  of  the  County  of 
New  York,  Appellant;  The  Comptroller  of  the  State 
OF  New  York,  Respondent. 

Matter  of  Lind,  132  App.  Div.  321,  affirmed. 

(Argued  November  9,  1909;  decided  November  23,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
21,  1909,  which  reversed  an  order  of  the  New  York  County 
Surrogate's  Court  suspending  taxation  upon  the  shares  of 
persons  entitled  to  share  in  decedent's  estate  until  the  time 
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such  persons   are  discovered   and  ascertained   and   directed 
that  such  sliares  be  taxed  at  the  rate  of  five  per  centum. 

J.  Warren  Greene^  Frederic  C.  Oladden  and  Frank  W* 
Arnold  for  appellant, 

Millard  II,  Ellison  for  respondent. 

Order  affirmed,  without  costs;  no  opinion. 
Concur :  Cullen, Ch.  J.,  FIaioht,  Vann,  Werner,  Willard 
Bartlett,  Hisoock  and  Chase,  JJ. 


Minnie  L.  Greason,  Respondent,  v,  Charles  M.  Holoomb 

et  ah.  Appellants. 

Harriet  E.  Whelpley,  Respondent. 

Chreoion  v.  Eoleomb,  131  A  pp.  Div.  868,  affirmed. 
(Argued  November  9,  1909;  decided  November  23,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  23,  1909,  which  affirmed  an  order  of  the  Kings  County 
Court  overruling  exceptions  to  and  confirming  the  report  of 
a  referee  in  surplus  money  proceedings. 

William  E,  Warland  for  appellants. 

John  McCormicJc  for  defendant,  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen, Ch.  J.,  Haight,  Vann,  Werner,Willabd 
Bartlett,  Hisoock  and  Chase,  JJ. 


The  TypoTHETiE  of  the  City  of  New  York,  Respondent,  v. 
Typographical  Union  No.  6  et  al..  Defendants. 

In  the  Matter  of  the  Punishment  of  Patrick  II.  McCormiok 
et  al..  Appellants,  for  Criminal  Contempt. 

TypotJietcB  of  the  City  of  New  York  v.  Typographical  Union  No,  G,  132 
App.  Div.  921,  ftfflrmed. 
(Argued  October  8,  1909;  decided  November  30,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme   Court    in    the   first  judicial  department,  entered 
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May  25,  1909,   which  affirmed  an   order  of  Special  Term 
adjudging  the  appellants  lierein  guilty  of  criminal  contempt, 

Alfred  J.  Talley  fur  appellants. 

Robert  C.  Beatty  for  respondent. 

Order  affirmed ;  no  opinion. 

Concur:  Cullkn,  Ch.  J.,  Edward  T.  Babtlett,  Haight, 
Vann,  Hiscock  and  Chase,  J  J.  Dissenting  on  memorandnm 
of  Laughun,  J,,  in  court  below :  Willard  Bartlett,  J 


Amt  N.  Frank  et  al.,  Respondents,  v,  William  Carter  et  aL, 

Defendants. 

Frank  H.  Curry,  Appellant. 

Frank  v.  Carter,  183  App.  Div.  8d5,  affirmed. 

(Argued  November  10,  1909;  decided  November  80»  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
October  15,  1909,  which  affirmed  an  order  of  Special  Term 
denying  a  motion  to  relieve  a  purchaser  at  a  foreclosure  sale 
from  his  purchase  of  certain  real  property,  or  in  the  event  that  • 
the  title  be  found  marketable  that  said  purchaser  be  permitted 
to  complete  his  purchase. 

Charles  II.  Stodda?*d  for  appellant. 

Lewis  M.  Isaacs  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  CIi.  J.,  Haight,  Vann,  Werner,  Willard 
Bartlett,  IIiscock  and  Chase,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  James  G. 
Collins,  Respondent,  v,  John  F.  Ahearn,  as  President  of 
the  Borough  of  Manhattan,  City  of  New  York,  Defendant, 
and  George  F.  Soannell,  Appellant. 

People  ex  rel,  Collins  v.  Aliearn,  138  App.  Div.  52,  affirmed. 
(Argued  November  10,  1909;  decided  November  30,  1909.) 

Appeal,  by  permission,  from   an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
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meiit,  entered  June  18,  1909,  which  reversed  an  order  of 
Special  Term  denying  a  motion  to  strike  out  certain  para- 
graplis  of  the  answer  in  an  actiou  to  compel  the  reinstate- 
ment of  the  relator  to  a  position  in  the  bureau  of  highways 
of  the  horough  of  Manhattan. 

The  following  question  was  certified  :  "  Should  the  charges 
of  criminal  misconduct  as  a  public  official  against  the  relator 
Oollins,  found  in  paragraph  eighth  of  the  answer  and  return 
of  the  defendant  Scannell  to  the  alternative  writ  of  man- 
damus herein,  commencing  with  the  words  *but  on  the  con- 
trary alleges,'  and  continuing  through  the  remainder  of  said 
paragraph  eighth,  and  also  in  paragraphs  thirteenth,  four- 
teenth, fifteenth  and  sixteenth  of  the  said  answer  and  return 
be  stricken  out  as  irrelevant  and  scandalous  ? " 

Roger  B.  Wood  and  George  Gordon,  Battle  for  appellant. 

Francis  K,  Pendleton^  Corporation  Counsel  {Tere^ice 
Farley  of  counsel),  for  John  F.  Ahearn,  as  president  of  the 
borough  of  Manhattan. 

Ilerhei^t  C,  Smyth^  Charles  F,  Brovm  and  John  W. 
Browne  for  respondent. 

Order  afiirmed,  with  costs,  and  question  certified  answered  in 
the  affirmative;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Haight,  Vann,  Wbener, 
WiLLARD  Bartleti  aud  Chase,  JJ.     Absent :  IIisoook,  J. 


In  the  Matter  of  the  Accounting  of  Edwin  B.  Meeks,  as 
Executor  of  and  Trustee  under  the  Will  of  Joseph  W. 
Meeks,  Deceased. 

Helena  Meeks  et  al.,  Appellants ;  Edwin  B.  Meeks,  Indi- 
vidually and  as  Executor  and  Trustee,  et  al.,  Respondents. 

Matter  oj  Meeks,  183  App.  Dlv.  932,  affirmed. 

(Argued  November  10,  1909;  decided  November  80,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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Jnne  18, 1909,  which  affirmed  a  decree  of  the  Snffolk  County 
Snrrogate*s  Coart  settling  the  accounts  of  the  executor  and 
trustee  herein. 

jfTash  liockwood  for  appellants. 

Eugene  D.  IlaicJcins^  Alfred  Gregory ,  E.  G.  Duvaly  John 
Z.  Zockwoody  Jr. J  and  Charles  E.  Wihon  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :   Ccllex,  Ch.  J.,  Haight,  Vann,  Webner,  Wil- 
LABD  Bartlett,  IIiscock  aud  Chase,  JJ. 


The  People  of  the  State  of  Kew  York,  Bespondent,  v, 

YiaroR  Shanlev,  Appellant. 

People  V.  Shanley,  132  App.  Div.  821,  affirmed. 

(Argued  November  12,  1909;  decided  November  30,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  firet  judicial  department,  entered  June 
18,  1909,  which  affirmed  a  judgment  of  the  Court  of  General 
Sessions  of  the  Peace  in  the  county  of  New  York,  rendered 
upon  a  verdict  convicting  the  defendant  of  the  crime  of 
forgery  in  the  first  degree. 

Thomas  J,  O'Neill  for  appellant. 

William  Travers  Jerome^  District  Attorney  {Rohert  C. 
Taylor  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed,  on  opinion  of  Clarke,  J., 
below. 

Concur :  Cullen,  Ch.  J.,  Haight,  Vann,  Werner,  "Wil- 
LARD  Bartlbtp,  Hiscock  aud  Chase,  JJ. 
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Thomas  S.  Napier  et  al.,  Individually  and  as  Members  of  the 
Finn  of  Napikr  &  Keller,  Appellants,^.  Charles  Spiel- 
MANN  et  al.,  as  Surviving  Members  of  the  Firm  of  Spiel- 
MANN  &  Company,  et  al.,  Respondents. 

Napier  v.  Spielmann,  127  App.  Div.  567,  affirmed. 
(Argued  November  15,  1909;  decided  November  30,  1909.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
July  15,  1908,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  in  an  action  to  recover  treble  damages  for  an 
alleged  forcible  entry  and  detainer. 

eA  Nohle  Hayes  for  appellants. 

Charles  E,  Rxt^shinore  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  of  Houghton, 
J.,  below. 

Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartletf, 
Haight,  Werner,  Willard  Bartlett  and  Chase,  JJ. 


John   T.  Fay  et  al..  Appellants,    v.    Herbert   Lambourns 

et  al..  Respondents. 

Fay  V.  Lambourne,  124  App.  Div.  245,  affirmed. 
(Submitted  November  15,  1909;  decided  November  30,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supremo  Court  in  tlie  first  judicial  department,  entered 
February  7,  1908,  reversing  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
and  granting  a  new  trial  in  an  action  to  restrain  the  use  of  a 
trade  name. 

FranTdin  Bien  for  appellants. 

Moses  IL  Grossman  and  CharUs  Goldzier  for  respondents. 
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Order  affirmed  and  jadgment  absolute  ordered  against 
appellants  on  the  stipulation,  with  costs  in  all  courts;  no 
opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Babtlbtt, 
Haight,  Werner,  Willard  Bartletf  and  Chase,  JJ. 


Anna  Burke,  as  Administratrix  of  the  Estate  of  Benjamin  F. 
Burke,  Deceased,  Bespondent,  v.  Oeoroe  Holtzmann, 
Appellant. 

Burke  V.  Holtzmann,  117  App.  Div.  292,  affirmed. 
(Argued  November  15,  1909;  decided  November  30,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Jan- 
uary 21,  1907,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  damages  alleged  to  have  been 
sustained  by  plaintiff's  intestate  through  the  refusal  of  the 
defendant,  as  commissioner  of  public  works  of  the  city  of 
Schenectady,  to  allow  such  intestate,  as  a  veteran  of  the  Civil 
War,  a  preference  in  appointment  as  laborer  in  such  depart- 
ment of  public  works. 

Daniel  Naylon^  Jr,^  for  appellant. 

Alamo  P.  Strong^  Alvah  JFairlee  and  Marvin  H.  Strong 
for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:   Cullen,  Ch,  J.,  Gray,   Edward  T.  Bartlbtt, 
Haight,  Werner,  Willard  Bartlett  and  Chase,  JJ. 


Alma  H.  Potter,  as  Administratrix  of  the  Estate  of  Alvin 
PoTfER,  Deceased,  Appellant,  v.  Charles  P.  H.  Gilbert, 
Respondent. 

Potter  V.  Gilbert,  180  App.  Div.  632,  affirmed. 

(Argued  November  15,  1909;  decided  November  30,  1909.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
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ment,  entered  March  5, 1909,  which  affirmed  an  interlocutory 
judgment  of  Special  Term  sustaining  a  demurrer  to  tiio  com- 
plaint in  an  action  to  recover  for  the  death  of  plaintifiPs 
intestate  alleged  to  liave  been  occasioned  by  the  defendant's 
negligence. 

Leavitt  J.  Hunt  and  Robert  McLeod  Jachaon  for 
appellant. 

William  B,  Ilornhlowery  W.  W.  Miller  and  J.  Norris 
Miller  for  respondent. 

Order  affirmed,  with  costs,  and  question  certified  answered 
in  the  negative ;  no  opinion. 

Concur :  Cdllen,  Ch.  J.,  Gray,  Edward  T.  Bartlbtt, 
Haight,  Werner,  Willard  Bartlett  and  Chase,  JJ. 


Hoffman  House,  New  York,  as  Trustee,  Respondent,  v. 
Elizur  y.  FooTE,  as  Executor  of  Edward  S.  Stokes, 
Deceased,  Appellant. 

Hoffman  House,  New    York,  as  Trustee,  v.  Fbote,  126  App.  Div.  044 
affirmed. 
(Argued  November  16,  1909;  decide<l  November  30,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
6,  1908,  affirming  a  judgment  in  favor  of  plaintiflE  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial 
in  an  action  to  recover  moneys  alleged  to  have  been  held  by 
plaintiff  under  a  certain  assignment  or  trust  agreement  and 
w^rongfully  withdrawn  and  misappropriated  by  defendant's 
testator. 

Arthur  C,  Hounds  for  appellant. 

Charles  Haldane  and  David  McClure  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gray,  Edward  T.   Bartlett, 
Haight,  Werner,  "Willard  Bartlbtt  and  Chask,  JJ. 

37 
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"William  M.  Cavanauoh,  Appellant,  v.  Alfred  Bbumme, 

Bespondent. 

CavanavgJi  v.  Brumme,  124  App.  Div.  921,  affirmed. 
(Argued  November  16,  1909;  decided  November  30,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  depai*tment,  entered  Feb- 
ruary 11,  1908,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  money  alleged  to  have  been 
paid  by  plaintiff  to  defendant's  use  in  accordance  with  the 
import  of  an  alleged  written  instrument. 

Patrick  II.  Loftua  and  Frederick  Stewart  for  appellant. 

John  F.  Brush  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.    J.,  Gray,  Edward  T.  Bartlett, 
Haiqht,  Werner,  Willard  Bartlett  and  Chase,  JJ. 


In  the  Matter  of  the  Application  of  the  City  of  New  York, 
Relative  to  Acquiring  Lands  for  the  Purpose  of  Opening 
Decatur  Street  in  the  Borough  of  Brooklyn. 

Frank    B.    Walker,     Appellant;    John    Sohauf    et    al., 

Respondents. 

(Submitted  November  22,  1909;  decided  November  30,  1909.) 

Motion   for  re-argument  denied,   with  ten  dollars  costs. 
(See  196  K  Y.  286.) 
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ABATEMENT  AND  BEVIV AL. 

Abatement  of  action  for  divorce   by   death   of   party  before  final 
judgment. 

See  DiTORCE,  2. 

ABORTION. 

See  People  v.  Blinn  (Mem.),  654. 

ACOIDENT IN8TJBANCE. 

Construction   of  policy  —  insurance   against  injury,    "if  caused  by 
burning  of  building/' 

See  Insurance,  1,  3. 

AOOOTTNTZNG. 

See  Taft  y.  South  Brooklyn  Savmill  Co,  (Mem.),  508;  Matter  of 
Earteau  (Mem.),  518:  Matter  of  DittiHeh  (Mem.),  521;  Cobb  y. 
Crittenden  (Mem.),  531;  Matter  of  Parker  (}(L&n,\  564;  Matter  of 
Meeks  (Mem.),  573. 

APPEAL. 


1.  PMic  eerviee  eommieeion  —  Right  to  appeal  from  order  of  Appellate 
Divirion  reversing  its  determination.  The  public  service  commission  is 
entitled  to  prosecute  an  appeal  from  an  order  of  the  Appellate  Division 
which  annulled  its  determination  denying  an  application  by  a  railroad 
company  for  permission  to  construct  and  operate  an  extension  of  its  road. 
People  ex  rel.  South  SJwre  Traction  Co.  v.  Willeox.  212 

2.  When  order  vacating  former  order  appointing  a  trtistee  is  a  final  order 
in  special  proceeding.  An  order  of  the  Appellate  Division  affirming  an 
order  of  the  Special  Term,  which  vacated  a  former  order  appointing  a 
trustee  under  a  will  in  place  of  a  deceased  trustee,  is  a  final  order  in  a 
special  proceeding  and,  therefore,  may  be  appealed  from  to  this  court. 
MatUr  of  Earnshaw.  330 

8.  Filing  of  return.  The  filing  of  a  return  to  the  Court  of  Appeals  can- 
not be  compelled  until  the  appeal  is  fully  perfected.  Piflito  v.  Pitrielh 
(Mem.)  517 

4.  Order  of  Appellate  Division  should  show  reversal  to  be  on  the  lato.  To 
render  a  review  by  the  Court  of  Appeals  effective,  an  order  of  the  Appel- 
late Division  reversing  an  order  adjudging  one  guilty  of  criminal  con- 
tempt should  show  on  its  face  that  the  reversal  was  solely  on  the  law. 
People  ex  rel.  Drake  v.  Andrews  (Mem.)  538 

See  Oreewbaum  v.  Fleischmann  R.  db  C.  Co.  (Mem.),  516;  Morning 
Telegraph  Co.  v.  City  of  New  TorkOHem.),  516;  Berg^trom  v.  W. 
R.  Corp.  (Mem.),  538;  Dexter  v.  Jetter  Breteing  Co.  (Mem.),  562; 
Coffey  V.  Burke  (Mem.),  563. 

Unreasonable  delay  in  argument. 

See  Crimes,  7. 

When  Court  of  Appeals  will  not  review  errors  to  which  no  exceptions 
have  been  taken. 

See  Crimes,  21. 

When  error  cannot  be  ignored  by  Court  of  Appeals. 
Bee  Crimbs,  30. 
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APPELLATE  DIVISION. 

Order  of,  sbould  show  when  reversal  is  on  the  law. 

See  Appeal,  4. 

What  must  be  considered  bj,  in  reviewing  action  of  state  board  of 
tax  commissioners. 

See  Tax,  2, 

ASSESSMENT. 

See  People  ex  rd.  L,  8.  db  M.  8.  Ry,  Co.  v.  City  of  Buffalo  (Mem  ).  618; 
People  ex  rel.  Wadark  Realty  Co.  v.  (/ Donnei  {Vifim.),  521;  People 
€X  rd.  Cunnifigham  v.  Feitner  (Mem),  667;  People  ex  rel.  C.  Nat. 
Bank  v.  Purdy  (Mem.),  650;  People  ex  rd.  Fleieehmann  Mfg.  Co. 
y.  Marenus  (Mem.),  669. 

Of  franchise  tax  on  corporations  —  no  prescribed  rule  of  valuation  — 
valuation  under  net  earnings  rule. 

See  Tax,  7-18. 

ASSOCIATIONS. 

Amendments  to  constitution  or  by-laws  of  mutual  benefit  associations, 
which  nullify  or  cut  down  benefits  to  which  a  beneficiary  has  become 
entitled  under  his  contract,  are  void  and  of  no  effect  even  where  the 
right  to  amend  has  been  expressly  reserved. 

See  Insurance,  8. 

Mutual  benefit  associations  cannot  change  constitutional  provision  that 
beneficiary  shall  be  assessed  according  to  age  when  admitt^,  without  his 
consent. 

See  Insubance,  4. 

ATTOBNEY& 

See  Matter  of  Shay  (Mem.),  580;  Maiter  ofRandaU  (Mem.),  669. 

BANKa 

When  bank  entitled  to  be  subrogated  to  lien  of  city  for  assessments 
paid  by  forced  check  —  when  not  entitled  to  be  subrogated  to  lien  of  city 
for  taxes  ptud  by  forged  check. 

See  SuBuooATioN,  2,  8. 

May  institute  certiorari  proceedings  to  review  assessment  of  capital 
stock  —  limitation  of  action  —  validity  and  effect  of  curative  act. 

See  Tax,  14r-20. 

BENEFIT  ASSOCIATIONS. 

Amendments  to  constitution  or  by  laws,  which  nullify  or  cut  down 
benefits  to  which  a  beneficiary  has  become  entitled  under  his  contract,  are 
void  and  of  no  effect  even  where  tlie  right  to  amend  has  been  expressly 
reserved. 

See  Insurance,  8. 

Cannot  change  constitutional  provision  that  beneficiary  shall  be  assessed 
according  to  age  when  admitted,  without  his  consent. 

See  Insurance,  4. 

BILLS,  NOTES  AND  CHECKS. 

See  Nat.  Park  Bank  v.  Saitti  (Mem.),  648. 

When  bank  entitled  to  be  subrogated  to  lien  of  city  for  assessments  paid 
by  forged  check  —  when  not  entitled  to  be  subrogated  to  lien  of  city  for 
taxes  paid  by  forged  check. 

See  Subrogation,  1-8. 
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BONDS. 

Parties  to  action  against  surety  upon  bood  given  by  agent  receiving 
money  for  transmission  abroad. 

See  Pkincipal  and  Sukett. 

BOOKMAXINa. 

When  information  fails  to  allege  facts  constituting  crime  of. 

See  Crimes,  11. 

OAXBXEBA. 

1.  Definition  of  terms  "act  of  Qod"  and  "inevitable  accident/*  Defi- 
nitions of  the  terms  "act  of  God"  and  "inevitable  accident"  collated 
and  discussed,  with  relation  to  the  liability  of  common  carriers  of  goods 
and  passengers.     Cormaek  v.  N,  Y.,N,  n,  4b  H.  R.  B,  Co,  442 

2.  Carrier  not  insurer  as  to  time  when  passenger  sfiaU  reack  destination. 
A  common  carrier  is  not  an  insurer  as  to  the  time  when  passengers 
will  reach  their  destination,  in  the  absence  of  an  express  contract  on 
the  subject.  If  a  railroad  company  negligently  fails  to  keep  the  time 
it  promises  it  will  be  liable  in  damages  for  injury  thereby  accruing  to 
a  passenger.  But  to  entitle  the  plaintiff  to  recover  there  must  be  proof 
of  negligence.  Neither  time  table  nor  advertisement  is  a  warranty  of 
puuctiuility.  Id, 

8.  When  severe  snow  storm  excuse  for  delay.  A  snow  storm  of  such 
severity  as  that  it  delays  a  train,  although  the  railroad  company  made 
strenuous  efforts  to  clear  the  track,  must  be  classed  as  an  act  of  God,  and 
proof  of  its  occurrence  and  effect  constitute  a  complete  defense  to  the 
claim  of  a  passenger  for  damages  by  reason  of  being  delayed  thereby.    /(/. 

4.  Neglect  of  railroad  compa^iy  to  mitigate  conditions  —  Question  of  fact. 
Where,  however,  a  passenger  was  delayed  by  a  snow  storm  and  com- 
plained of  the  dark,  cold  and  uncomfortable  condition  of  the  oir  in 
which  he  claims  to  have  been  compelled  to  spend  the  night,  and  the 
failure  of  the  railroad  company  to  mitigate  such  condition,  as  to  the 
truth  of  which  allegations  there  is  a  conflict  of  evidence,  he  is  entitled 
to  go  to  the  Jury  on  that  issue.  Id. 

CAUSE  OF  ACTION. 

Claims  fur  unpaid  rent  for  each  year  a  separate  cause  of  action. 

See  Laivdloro  and  Tenant. 


When  deed  not  charapertous. 
See  Real  Pbopertt,  1. 

CIVIL  SEBViCE. 

See  People  ex  rel.  Fogarty  v.  Cassidy  (Mem.),  568;  People  ex  rel.  CoUins 
v.  Ahem  (Mem.),  572. 

CODE  OF  CIVIL  p;bocedube. 

1.  §  432  —  Supplementary  -proceedings  —  Corporations  —  Improper  sertice 
of  order  in  supplementary  proceedings  upon  foreign  corporation.  It  is  not 
sufficient  service  of  an  order  in  supplementary  proceedings,  by  which  a 
foreign  corporation  is  required  to  make  discovery  on  oath  concerning 
its  property,  to  deliver  such  order  to  a  person  designated  by  the  cor- 
poration as  one  upon  whom  a  summons  niiglit  be  served  in  accordance 
with  the  General  Corporation  J^w  and  section  482  of  the  Code  of  Civil 
Procedure,  but  such  service  must  be  made  in  accordance  with  section 
2452  of  the  Code  upon  an  officer  of  the  corporation.  Matter  of  Meyer  y. 
Consolidated  Ice  /7/>.  47I 
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OODE  OF  CIVIL  PS00EDX7BE  —  Continued, 

2.  §§  611.  623  —  Injunctions  —  Danmges  —  A  eounterdaim  in  an  inhin^- 
tion  suit  cannot  be  included  in  tfie  ** damages"  recoverable  by  the  enjoined 
party  under  tJie  bond  given  pursuant  to  (he  statute.  The  word  "  damages," 
m  section  611  of  the  Code  of  Civil  Procedure,  does  not  include  a  recovery 
upon  an  equitable  counterclaim  interposed  in  an  injunction  suit  in  which 
the  defendant  is  the  actor  and  occupies  the  position  of  plaintiff,  but  relates 
to  damages  which  the  enjoined  party  may  be  able  to  show  that  he  has 
sustained  by  reason  of  the  mi  unction  under  section  628,  which  provides 
for  the  ascertainment  of  such  damages  by  the  court  or  by  a  referee  or  by 
a  writ  of  Inquiry.    Brace  Cot  v.  Kraft.  468 

3.  §763  —  Entry  of  final  judgment  after  death  of  party.  An  action  of 
divorce  is  of  a  personal  nature  which  in  the  absence  of  statutory  provi- 
sion abates  with  the  death  of  the  party  bringing  it.  Section  763  of  the 
Cixleof  Civil  Procedure,  providing  for  the  entrv  of  final  Judgment  on 
the  death  of  a  party  after  the  interlocutory  judgment,  applies  only  to 
actions  which  do  not  abate  by  death    Matter  of  Crandall.  127 

4.  §  1391  —  Execution  against  wages.  Since  an  execution  is  a  remedial 
process  the  court  may  under  section  1391  of  the  C<Hde  of  Civil  Procedure, 
as  amended  in  1908,  allow  execution  to  issue  against  wages,  although  the 
judgment  upon  which  the  execution  is  sought  was  rendered  before  the 
enactment  of  such  amendment.     Ijuird  v.  Carton.  169 

5.  §  1 781  —  Corporations—  Liability  of  directors.  It  is  a  violation  of  d  u  ty , 
under  subdivision  2  of  section  1781  of  the  Code  of  Civil  Procedure,  on  the 
part  of  the  directors  of  a  corporation  to  divest  it  of  all  its  property  with- 
out affording  a  rensonable  opportunity  to  its  creditors  to  present  and 
enforce  their  claims  before  the  transfer  shall  become  effective,  and  such 
action  renders  the  directors  liable  for  the  amount  of  a  claim  established 
against  a  corporation  as  having  accrued  before  the  transfer.  Darcy  y. 
Brooklyn  d  N.  7.  Feiry  Co.  99 

§  2452.    See  par.  1,  this  title. 

OODE  OF  CBIMIN  AL  PBOCEDimR 

§  293  —  Pover  of  trial  court  to  amend  indictment  to  conform  foithtJu  proof. 
Under  section  293  of  the  Code  of  Criminal  Procedure  the  court  may 
amend  an  indictment  to  conform  with  the  proof  in  respec:t  to  time,  or 
the  name  or  description  of  any  place,  person  or  thing,  if  the  defendant 
cannot  be  thereby  prejudiced  in  his  defense  on  the  merits;  but  it  was 
not  the  purpose  of  the  legislature  to  authorize  the  court  by  amendment 
to  change  the  substautinl  elements  and  nature  of  the  crime  charged  and 
thus  in  effect  substitute  a  new  indictment  in  the  place  of  the  one  found 
by  the  grand  jury.    People  v.  Qeyer.  364 

COHMEBOR 

Exclusive  right  of  Congress  to  regulateforeign  and  interstate  commerce. 

See  Constitutional  Law,  4. 

COMMISSIONS. 

When  executors,  also  acting  as  trustees,  are  only  entitled  to  one  full  com- 
mission upon  moneys  collected  and  paid  out. 

See  Decedent's  Estate,  5-7. 

OOMPTBOLLEB. 

When  comptroller's  deed  need  not  be  acknowledged  —  when  conclusive 
—  when  comptroller's  certilicate  evidence  of  due  service  of  notice  to 
redeem. 

See  Real  Puoperty,  5,  8,  9. 

CONDEMN  ATION  PEOCEEDINaS. 

See  Matter  of  City  of  Nete  F<?7A;  (Mem.),  520;  K  T.  C.  dt  H.  R.  R.  R. 
Co.  v.  unterfnyer  (Mem.),  581. 
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Buildings  erected  after  institution  of  proceedings  —  what  award,  if  any, 
should  be  made  for  such  buildings. 

See  Eminent  Domain,  1,  2. 

Payment  of  interest  on  land  taken  by  city  prior  to  completion  of  con- 
demnation proceedings. 

See  New  York  (City  of),  1. 

Condemnation  of  fee  of  street  —  erroneous  award. 
See  Streets,  3. 

CONGRESS. 

Exclusiye  right  to  regulate  foreign  and  interstate  commerce. 

See  Constitutional  Law,  4. 

OONSTITXmONAL  LAW. 

1.  Validity  of  chapter  185,  Laiosof  1907,  regulating  the  taking  of  deposits 
for  transmission  to  foreign  countries.  Chapter  185  of  the  Laws  of  1907, 
entitled  "An  act  to  regulate  the  taking  of  deposits  by  certain  persons, 
firms  and  corporations,"  is  constitutional  in  subjecting  to  regulation  the 
particular  class  of  persons  designated  by  the  statute.  The  reg'ilation  of 
the  business  of  receiving  deposits  of  money  is  phiinly  within  the  power 
possessed  by  the  state  to  regulate  the  conduct  of  various  pursuits,  when 
necessary  for  the  protection  of  the  public.  The  statute  does  not  improp- 
erly discriminate  against  the  class  of  persons  engaged  in  selling  steamship 
tickets,  who  in  conjunction  with  such  business  carry  on  the  business  of 
receiving  deposits  of  money  for  future  transmission  to  foreign  countries, 
and  in  favor  of  others.     Afuseo  v.  United  Surety  Co,  459 

2.  Waiver  of  coistitutional  benefits.  An  individual  may  waive  even  a 
constitutional  provision  for  his  benefit  when  no  question  of  public  policy 
or  public  morals  is  involved,  and  where  a  person,  engaged  in  the  business 
of  selling  steamship  tickets  to  foreign  countries,  and  desiring  to  carry  on, 
in  conjunction  therewith,  the  business  of  receiving  deposits  of  money  for 
the  purpose  of  transmitting  it  to  foreign  countries,  gave,  pursuant  to 
chapter  185  of  the  Laws  of  1907,  a  bond  to  the  People  of  the  state,  with  a 
surety,  for  the  faitiiful  holding  and  transmission  of  all  moneys  deliv- 
ered to  him  for  that  purpose,  he  thereby  waived  the  right  to  question 
the  constitutionality  of  the  statute,  and  his  surety  is  estopped  from  raising 
that  question  in  an  action,  thereafter  brought  against  it,  upon  the  prin- 
cipars  defalcation,  by  those  who  made  deposits  on  the  faith  of  the  under- 
taking. Id. 

8.  Whenstatutoi^y  provision  for  penalty  does  not  constitute  duress.  The 
fact  that  the  statute  provides  that  a  person,  who  carries  on  l'.ie  business 
of  receiving  deposits  of  monev  for  transmission  to  foreign  countries, 
without  giving  such  bond  shall  be  guilty  of  a  misdemeanor,  does  not 
constitute  a  duress  which  relieves  the  principal  and  surety  who  exe- 
cuted the  bond  in  question  from  the  imputiition  of  having  voluntarily 
waived  the  invalidity,  if  any,  of  the  statute.  Id. 

4.  Exclusive  right  of  Congress  to  regulate  foreign  and  interstate  commerce. 
The  statute  is  not  unconstitutional  as  infringing  on  the  exclusive  right 
of  Congress  to  regulate  foreign  and  interstate  commerce.  Although  in  a 
limited  degree  affecting  interstate  commerce,  it  is  not  for  that  reason  a 
needless  intrusion  upon  the  Federal  jurisdiction,  or  strictly  a  regulation 
of  interstate  commerce,  but  is  to  be  considered  as  an  ordinary  police 
regulation  and,  therefore,  not  invalid.  Id, 

Limit  of  indebtedness  of  New  York  city. 
See  New  York  (City  of),  2-14. 
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Constitutionality  of  statutory  provisions  relating  to  removal  of  borough 
president  by  governor  on  charges. 

See  New  Yobk  (City  op),  15. 

Yaliditv  of  curative  act  permitting  correction  of  invalid  assessments  in 
New  York  city  —  invalid  provisions. 

See  Tax,  18,  19. 

OONTBMPT. 

See  Typotheta  of  New  York  City  v.  I^poffraphieal  Union  No,  6,  571. 

OONTBACT. 

1.  When  wntten  contract  can  neither  be  contradicted,  varied  or  explained. 
Where  a  written  contract  is  clear  in  its  terms  and  purports  to  express  tlic 
entire  arrangement  of  the  parties  and  to  direct  upon  all  the  questions 
under  consideration,  it  conclusively  determines  tlie  rights  of  the  parties  and 
can  neither  be  contradicted,  varied  nor  explained.    Lese  v.  Lafnprecfit.    82 

2.  When  written  contract  presumed  to  contain  ^ull  statement  of  intention 
of  parties.  Contracts  that  are  collateral  to.  but  independent  of,  a  written 
contract  may  be  established  by  oral  evidence,  but  where  the  subject- 
matter  upon  which  the  parties  contracted  includes  the  matter  sought  to  be 
established  by  parol,  it  is  conclusivelv  presumed,  in  the  absence  of  fraud, 
that  the  contract,  as  written,  includes  an  accurate  and  full  statement  of 
their  intention.  Id. 

8.  Wfien  oral  evidence  inadmissible  to  tary  terms  of  contract  for  sale  of 
real  property.  Where  a  written  contract  provides  for  a  deed  free  from 
all  incumbrances  with  one  expressly  specified  exception,  oral  evidence  of 
a  fuither  exception  made  prior  to  or  contemporaneous  therewith  is 
improperly  received.  Id. 

4.  When  oral  evidence  inadmissible  to  vary  terms  of  cont7*act  a^jounnng 
time  of  passing  title.  Where  a  written  contract  adjourning  the  time  of 
closing  a  title  included  express  agreements  binding  upon  the  parties  in 
connection  with  the  adjournment  without  expressly  making  the  time,  to 
which  the  closing  of  title  was  adjourned,  of  the  essence  of  the  contract, 
the  reception  of  parol  evidence  of  an  agreement  prior  to  and  contempora- 
neous with  such  written  contract  to  the  effect  that  time  should  be  of  the 
essence  thereof  is  error.  '  Id. 

5.  Specific  performance  of  contract  for  sale  of  real  property  —  Wfun  delay 
beyond  time  appointed  to  close  contra^  may  be  excused.  Where  the  time  for 
closing  a  transaction  for  the  sale  of  real  property  is  not  expressly  made 
of  the  essence  of  the  contract,  and  it  does  not  appear  that  a  short  delay 
would  essentially  affect  carrying  out  the  intention  of  the  parties,  courts 
of  equity  may  compel  specific  performance  although  the  party  asking 
therefor  has  failed  to  perform  his  part  in  the  exact  time  specified  therein, 
provided  such  failure  has  not  arisen  from  bad  faith  or  inexcusable 
delay.  Id. 

6.  Sale  —  wTien  actual  cost  of  article  to  be  delivered,  not  contract  price,  is  meas- 
ure of  damages,  upon  purchasers  refusal  to  complete  contract.  The  owner  of 
granite  q  uarries  agreed  to  furnish  a  contractor  granite  of  unusual  dimensions 
for  the  foundations  of  bridge  piers,  at  a  certain  price,  which  was  much 
less  than  the  cost  of  getting  out  the  stone  contracted  for,  upon  the  con- 

•  sideration  that  the  quarry  owner  should  have  the  contract  for  all  of  the 
j  granite  required  for  the  piers.  It  was  also  agreed  that  if  for  any  reason 
the  piers  should  not  be  constructed,  the  quarry  owner  should  be  "only 
paid  for  granite  actually  delivered  and  cost  of  balance  quarried  and  cut." 
After  part  of  the  stone  for  the  foundations  had  been  quarried  and  cut,  some 
of  which  had  been  delivered  and  paid  for,  the  work  was  abandoned. 
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Thereupon  the  owner  of  the  quarry  demanded  from  the  contractor  pay- 
ment of  the  expense  incurred  in  quarrying  and  cutting  stone  not  deliv- 
ered. This  was  refused  and  in  this  action  against  the  contnictor,  Jidd, 
(1)  that,  under  the  terms  of  the  contract,  the  actual  cost  of  quarrying  and 
cutting  the  undelivered  stone,  and  not  the  contract  price  thereof,  is  the 
metisure  of  damages;  and  (2)  that  the  defendant  is  not  entitled  to  set  off 
against  such  damages  the  value  of  the  stone  quarried  and  cut  which 
still  remains  in  the  quarries.    Beattie  v.  ^.  Y.  d  L,  I.  Gonstr.  Co.    346 

7.  Offset  to  damages.  After  the  abandonment  of  the  work  by  the 
defendant,  plaintiff  sold  part  of  the  stone  so  remaining.  Held,  that  the 
defendant  is  entitled  to  be  credited  upon  the  damages  recovered  by  plain- 
tiff with  the  profit  made  by  plaintiff  on  such  sale,  since  his  damages  were 
diminished  to  this  extent.  Id. 

8.  Wfien  parol  etuhnce  explanatory  of  contract  admimble.  The  contract 
in  question  is  evidenced  by  a  letter  written  by  the  plaintiff  and  approved 
by  the  defendant,  which  speaks  so  clearly  of  a  contract  yet  to  bo  made, 
and  of  acts  already  done  by  plaintiff,  as  to  leave  no  room  for  doubt 
that  the  parties  had  acted  in  anticipation  of  reducing  their  contract  to 
writing  when  it  should  become  more  certain  just  what  the  instrument 
should  embody.  Hence,  parol  evidence,  not  inconsistent  with  the  letter, 
was  admissible  to  show  what  the  whole  contract  was.  It  was  proper, 
therefore,  to  receive  evidence  that  defendant's  engineer  had  visited  plain- 
tiff's quarries,  and  of  what  was  there  said  and  done  in  his  presence  with 
reference  to  the  opening  of  the  quarries  for  the  express  purpose  of  enabling 
the  plaintiff  to  fulfill  his  contmct  with  the  defendant.  Id. 

9.  Acc4>rd  and  satisfaction.  A.t  the  time  work  on  the  piers  was  aban- 
doned plaintiff  had,  lying  in  scows  alongside  the  piers,  a  quantity  of 
stone  which  the  defendant  i*efused  to  receive,  although  it  had  been 
formally  inspected  and  accepted  by  defendant's  engineer.  Held,  that  a 
finding  that  defendant  had  paid  "all  moneys  due  under  the  contract  for 
stone  delivered  by  him  (plaintiff)  to  the  defendant  thereunder"  relates  to 
stone  actually  delivered,  and  does  not  embrace  this  item,  as  to  which 
there  was  an  attempted  delivery,  but  also  refusal  to  receive;  and  hence, 
that  there  was  no  accord  and  satisfaction  as  to  this  stone.  Id. 

See  Knickerbocker  Trust  Co.  v.  0^ Rourke  Engineering  Constiniction  Co, 
(Mem.),  500;  Marsh  v.  Johnston  (Mem.),  511;  Canavany.  Decau- 
ville  Automobile  Co.  (Mem.),  634;  O^Dwyer  v.  Casile  Square  Opera 
Co.  (Mem.).  586;  Hudson  B.  B.  Assn.  v.  O.  N.  Y.  B.  B.  Assn. 
(Mem.),  586;  Baker  v.  Seggie  (Mem.),  537;  Page  d  Co.  v.  ^Stock 
(Mem.),  545;  Mason  v.  N.  Y.  Produce  Excfiange  (Mem.).  548; 
Whiter.  Loomis  OAem.),  549;  Witmei-y.  City  of  Jamestotdn  {Uem.). 
653;  Ridgely  v.  Taylor  d  Co.  (Mem.).  556;  Horst  v.  Zdtner  Brew- 
ing Co.  (Mem.),  658;  Rudd  v.  Wiyikler  (Mem.),  559;  Cavanaugh  v. 
Brumme  (Mem.),  578. 

When  recovery  of  part  of  amount  due  under  single  contract  a  bar  to 
action  for  remainder. 

See  Estoppel. 

Of  accident  insurance  —  policy  must  be  construed  according  to  plain 
and  ordinary  meaning  of  its  terms. 

See  Insurance,  1,  2. 

Of  life  insurance — amendments  to  constitution  or  by-laws  of  benefit 
association  which  nullify  or  cut  down  benefits  to  which  a  beneficiary  has 
become  entitled  under  his  contract,  are  void  and  of  no  effect  even  where 
the  right  to  amend  has  been  expressly  reserved. 

See  Insurance,  3. 
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Of  life  insurance  —  mutual  benefit  association  cannot  change  constitu- 
tional provision  that  beneficiary  sliall  be  assessed  according  to  age  when 
admitted,  without  his  consent. 

See  Insukance,  4. 

Of  employment  —  payment  of  wages. 
See  Master  and  Servant.  1. 

CONVERSION. 

See  Ruber  Go.  v.  McCdbe  (Mem.),  547;  Hoffman  House  v.  Foote  (Mem.), 
677. 

COBPOBATIONS. 

1.  Aneti  may  not  be  distributed  to  t^iareliolders  witlumt  notice  to  creditors. 
The  assets  of  a  corporation  constitute  a  trust  fund  for  the  payment  of  its 
debts.  A  creditor  cannot  be  deprived  of  his  equittible  lien  thereon  by 
an  agreement  between  the  corporation  and  a  transferee  of  the  property 
that  the  latter  shall  assume  and  pay  all  the  corporate  debts.  The  con- 
sent of  the  creditor  to  accept  the  substituted  debtor  is  essential  to  make 
such  an  agreement  valid  as  against  him.  Darcy  v.  Brooklyn  A  N.  T. 
Ferry  Co.  99 

2.  Liability  of  directors.  It  is  a  violation  of  duty,  under  subdivision  2 
of  section  1781  of  the  Code  of  Civil  Procedure,  on  the  part  of  the  direct- 
ors of  a  corporation  to  divest  it  of  all  its  property  without  affording  a 
reasonable  opportunity  to  its  creditors  to  present  and  enforce  their  claims 
before  the  transfer  shall  become  effective,  and  such  action  renders  the 
directors  liable  for  the  amount  of  a  claim  established  against  a  corporation 
as  having  accrued  before  the  transfer.  Id. 

3.  When  motive  immatei'ial.  The  motives  which  induce  such  an  omission 
by  the  directors  are  immaterial.  Their  omission  to  make  adequate  pro- 
vision for  the  protection  of  the  creditors  is  proof  of  their  dereliction 
and  good  faith  constitutes  no  defense.  Id. 

4.  Implied  powers.  The  unexpressed  and  incidental  powers  possessed 
by  a  corporation  are  not  limited  to  such  as  are  absolutely  or  indis- 
pensably neccssar^^  to  enable  it  to  exercise  the  powers  specifically  granted, 
and  whatever  incidental  powers  are  reasonably  necessary  to  enable  it  to 
perform  its  corpomte  functions  are  implied  from  the  powers  affirma- 
tively granted.  But  powers  merely  convenient  or  useful  are  not  implied 
if  they  are  not  essential,  having  in  view  the  nature  and  object  of  the  incor- 
poration. The  authority  of  a  corporation  to  perform  a  particular  act 
IS  always  dependent  to  a  ver^  considerable  extent  upon  the  facts  and 
circumstances  existing  at  the  time  when  it  is  proposed  to  perform  the  act. 
Oause  V.  Commonwealth  Trust  Co.  134 

5.  .Ultra  tires  acts.  The  courts,  in  considering  the  effect  of  ultra  vires 
acts,  have  always  recognized  the  distinction  between  business  and  trading 
corporations  and  corporations  whose  purposes  are  largely  fiduciary.     Id, 

6.  Trust  companies  —  Powers  confined  to  tlwse  expressly  conferred  by  statute 
or  necessai-y  to  exercise  of  stick  poioers.  The  legislature  intended  and  the 
public  interests  demand  that  trust  companies  shall  be  confined  not  only 
within  the  words,  but  also  within  the  spirit  of  the  statutory  provision 
which  declares  that  a  corporation  shall  not  possess  or  exercise  any  corpo- 
rate powers  not  given  by  law  or  not  necessary  to  the  exercise  of  the 
powers  so  given.  Such  authority  does  not  permit  a  trust  company  to 
enter  into  speculative  and  uncertain  schemes  or,  unless  under  peculiar 
circumstances,  to  become  the  guarantor  of  the  indebtedness  or  business 
of  others.  Its  authority  to  buy  and  sell  stocks  and  bonds  does  not  author- 
ize it  to  indulge  in  hazardous  promoting  schemes,  although  it  may  hope 
from  the  successful  launching  of  such  schemes  to  make  large  commis- 
sions and  receive  large  bonuses.  Id, 
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7.  Effect  ofeorjiarate  teal.  Although  the  presence  of  the  seal  of  a  corpo- 
ratioD  upon  an  instrument  is  pnma  facie  proof  tliat  it  was  attached  by 
proper  authority,  it  is  such  proof  as  may  be  conclusively  rebutted.        Id, 

8.  Illegal  guaranty  of  Hock  pooling  agreement  by  ti  ust  company.  The  vice- 
president  of  a  trust  company  signed  an  agreement  in  the  name  of  the 
company  with  the  owner  of  certain  stocks  and  bonds  of  a  corporation 
organized  for  the  purpose  of  acquiring,  combining  and  maintaining  the 
property  and  business  of  certain  previouslv  existing  plants,  of  which  cor- 
poration the  vice-president  of  the  defendant,  who  signed  the  writing  in 
suit,  was  also  a  vice-president.  The  instrument  was  sealed  with  the  cor- 
porate seal  and  attested  by  an  assistant  secretary  of  tlie  trust  company. 
The  seal  of  the  corporation  was  affixed  thereto  without  st-atutory  or  other 
authority.  The  alleged  agreement  guaranteed  t^  the  party,  witli  whom  it 
was  made,  the  sale  of  the  securities  therein  described  nt  a  price  therein 
fixed  within  a  specified  period.  No  action  autlioriziug  the  execution  of 
such  contract  was  considered  or  passed  by  either  its  tx>ard  of  directors, 
executive  committee  or  stockholders.  The  purpose  of  the  alleged  agree- 
ment was  to  bring  the  party,  with  whom  it  was  made,  into  a  pooling 
agreement  to  protect  the  price  of  such  securities.  The  trust  company  did 
not  become  the  owner  or  purchaser  of  any  of  the  securities  and  was  not 
to  profit  directly  in  any  way  by  their  sale,  but  became  the  guarantor  of 
a  *•  future  "  and  in  substance  or  the  prosperity  and  success  of  the  specu- 
lative enterprise.  Held,  that  the  alleged  agreement  was  signed  and  the 
corporate  seal  attached  thereto  without  authority,  and  that  the  contnict 
was  outside  the  corporate  powers  of  the  trust  company.  As  stated 
therein,  the  contract  in  question  was  signed  for  the  purpose  of  aiding  a 
so  called  pooling  or  syndicate  agreement,  then  executed  or  subseouently 
to  be  executed,  and  its  purpose  and  consideration  was  wholly  depend- 
ent upon  the  syndicate  agreement.  In  view  of  the  fact  that  the  syndi- 
cate agreement  was  not  consummated  or  its  provisions  carried  out,  the 
trust  company  did  not  obtain  any  advantage  from  or  consideration  for 
the  allegea  agreement  of  guaranty,  and  no  recovery  can  be  had  thereon. 

Id. 

9.  Statutory  right  ofetockMders  to  inspect  books  of  corporations  and  make 
transcripts  tJiereof,  Section  53  of  the  Stock  Corporation  Law  (Cons.  Laws, 
ch.  58,  I  88)  recognizes  an  absolute  right  in  a  stockholder  to  inspect  the 
books  01  a  corporation  and  imposes  an  absolute  duty  upon  the  corporation 
and  the  custodian  of  the  stock  book  to  permit  such  inspection.  The 
stockholder  has  a  right  to  take  memoranda  therefrom  in  the  course  of  his 
examination  in  order  to  assist  his  recollection.  Henry  v.  Babcock  dc  Wilcox 
Co,  302 

See  Rathbone  v.  Ayer  (Mem.),  503;    Swing  v.  Dayton  (Mem.),  503; 
Peopie  ex  rel,  Grant  v.  Atlantic  Terra  Cotta  Co,  (Mem.),  523. 

Improper  service  of  order  in  supplementary  proceedings  upon  foreign 
corporation.  « 

See  SUPPLEMBNTART  PrOCBRDINOB. 

Franchise  tax  —  power  of  Supreme  Court' to  review  action  of  state 
board  of  tax  commissioners  —  rules  for  making  assessments  for  special 
franchises  —  certiorari  for  reduction  of  assessment. 

See  Tax,  1-13. 

Bank  may  institute  certiorari  proceedings  to  review  assessment  of  its 
capital  stock  —  constitutionality  and  effect  of  curative  act  permitting 
<:orrection  of  invalid  assessments  in  New  York  city. 

See  Tax,  14-20. 

009TS. 

See  People  ex  rel.  Adams  v.  StoU  (Mem.),  561. 
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OOUKTIEa 

See  Smith  v.  Bd.  of  Supervisors  (Mem.),  526. 

OOUBT  OF  APPEALS. 

May  review  order  af  Appellate  Division  reversing  determination  of 
public  service  commission. 

See  Appeal,  1. 

Order  vacating  former  order  appointing  a  trustee  is  a  final  order  in  a 
special  proceeding  and  reviewable  by  Court  of  Appeals. 

See  AppEAii,  2. 

Filing  of  return  to,  cannot  be  compelled  until  appeal  is  fully  perfected. 
See  Appeal,  8. 

Unreasonable  delay  in  argument  of  appeal  to. 
See  Crimes,  7. 

When  will  not  review  errors  to  which  no  exceptions  have  been  taken. 
See  Crimes,  21. 

When  error  cannot  be  ignored  by. 
See  Chimes,  80. 

GBIME& 

1.  Murder — Motive  insufficient  to  warrant  conviction.  Motive  alone  is 
not  sufficient  to  warrant  a  finding  of  a  conspiracy  to  commit  a  homicide, 
nor  are  motive  and  relationship  sufficient  to  warrant  a  conviction  therefor. 
People  V.  Farmer.  65 

2.  Trial  —  Tnsujffhiency  of  evidence.  On  an  indictment  jointly  with  his 
wife  for  murder  m  the  first  degree,  defendant  had  a  separate  trial.  The 
case  was  tried  and  submitted  to  the  jury  on  two  theories  :  Fii^st,  that  the 
defendant  himself  was  present  and  actually  participated  in  the  murder  for 
which  he  was  on  trial.  Held,  that  the  record  does  not  contain  evidence 
that  would  justify  a  finding  that  defendant  actuallv  took  part  in  the 
killing.  Secomi,  that  the  act  was  done  bv  the  defendant's  procurement, 
counsel  or  command.  Held,  that  although  he  may  be  guilty  as  a  princi- 
pal or  an  accessory  in  the  forging  of  the  deed  referred  to  in  the  evidence, 
or  he  may  be  guilty  as  an  accessory  in  the  secreting  of  the  body,  the  evi- 
dence does  not  justify  his  conviction  as  a  principal  in  the  homicide.   Id, 

8.  Murder  —  Sufficiency  of  evidence.  The  evidence  upon  the  trial  of  a 
defendant  charged  with  murder,  examined,  and  luld,  that  the  homicide 
was  clearly  proved  by  undisputed  evidence,  and  all  the  circumstances,  as 
well  as  defendant's  avowal,  showed  that  it  was  carefully  planned  and  delib- 
erately executed.  The  evidence  tended  strongly  to  show  that  defendant 
knew  the  nature  and  quality  of  the  act  and  that  it  was  wrong,  and  it  is 
clear  that  the  weight  of  evidence  did  not  require  a  finding  by  the  jury  that 
he  was  insane.     People  v.  Hampartjoomian.  77 

4.  W7ien  good  pui'pose  no  excuse  for  erime.  One  may  not  commit  a  crime 
because  he  hopes  or  expects  that  good  will  come  of  it.  Our  laws  con- 
demn an  assassin  regai*dless  of  his  purpose  or  motive,  and  the  spirit  that 
would  aid  revolution  abroad  by  murdering  peaceable  citizens  here  should 
meet  with  stern  repression.  Id, 

5.  WJien  juror  not  dismialified  by  opinion  a»  to  guilt  or  innocence  of 
defendant.  An  opinion  does  not  now  disqualify  a  juror  provided  he 
declares  on  oath  that  he  believes  such  opinion  or  impression  will  not  influ- 
ence his  verdict,  and  that  he  can  render  an  impartial  verdict  according 
to  the  evidence,  where  the  court  is  satisfied  that  he  does  not  entertain 
such  a  present  opinion  or  impression  as  would  influence  his  verdict.  It  is 
not  essential  that  the  juror  should  be  positive  on  the  subject.  Id, 
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6.  When  error  in  reception  of  evidence  immaterial.  An  error,  if  one  is 
made  in  a  ruling  excluding  evidence,  is  cured  wlien  the  evidence  subse- 
auently  given  by  the  witness,  with  no  intervening  delay,  embraces  every 
deiuil  cafled  for  by  the  question  to  wiiich  objection  was  made.  Id, 

7.  Unrecuonable  delay  in  argument  of  appeal.  Where  the  argument  of 
an  appeal  from  a  iudgment  of  death  is  unreasonably  delayed,  no  allow- 
ance will  be  made  defendant's  counsel  unless  a  satisfactory  excuse  is  pre- 
sented to  the  court.  Id. 

8.  Removal  of  indidmentUo  Supreme  Court.  The  Supreme  Court  is  a 
court  of  general  jiu'isdiction  and  is  presumed  to  have  acted  within  such 
jurisdiction  in  trying  an  indictment,  and  where  a  defendant  submits 
without  protest  to  its  jurisdiction,  he  cannot  thereafter  claim  that  an 
indictment  against  him  was  improperly  removed  to  such  court  from  the 
Court  of  General  Sessions  of  the  city  and  county  of  New  York.  People  v. 
Wa»hor,  104 

9.  TYial—  Court  may  deterjnine  toJietlier  witness  of  sufficient  intdligenee  to 
he  siDorn,  There  is  no  rule  by  which  the  extent  of  the  intelligence  of  an 
adult  who  is  called  as  a  witness  can  be  measured.  It  must  necessarily  be 
left  to  the  good  judgment  of  the  trial  court  to  determine  whether  such  a 
witness  offered  by  a  party  to  an  action  shall  be  sworn.  The  determina- 
tion of  the  trial  court  should  be  sustained  particularly  where  the  testi- 
mony is  received  and  the  weight  to  be  given  to  it  is  left  to  the  jury, 
unless  there  is  a  clear  abuse  of  discretionary  power.  id, 

10.  Weight  of  evidence,  A  boy  fifteen  years  old  was  called  by  the  People 
and  sworn  without  objection.  At  the  close  of  the  evidence,  defendant's 
counsel  moved  to  strike  out  his  testimony  on  grounds  based  wholly  on 
his  negative  answers  to  leading  questions  on  cross  examination  relative 
to  his  understanding  of  the  nature  of  an  oath  and  what  would  be  done 
with  him  if  he  swore  falsely,  which  motion  was  denied.  Held,  no  error  of 
law  was  committed  and  the  jury  weie  the  proper  judges  of  the  weight 
to  be  given  the  testimony  of  the  witness.  Id, 

11.  Bookmaking —  Wlien  information  fails  to  allege  ae*s  constituting 
bookmaking.  The  vice  of  bookmaking  chiefly  consists  in  soliciting  and  in 
the  inducing  the  public  to  take  chances  in  the  carefully  figured  and 
planned  scheme  of  the  bookmaker;  and  this,  in  order  to  be  profitable  to 
him,  requires  the  writing  out  of  the  list  of  the  odds  laid  on  some  paper  or 
material  so  that  they  could  be  seen  by  those  who  were  solicited  to  invest. 
An  information  charged  the  person  arrested  thereon  with  laying  odds  and 
publishing  the  same,  but  was  not  intended  to,  and  did  not,  charge  that  such 
laying  odds  and  publishing  was  by  any  writing  or  printed  instrument,  but 
that  it  was  oral.  Held,  that  such  informarion  did  not  allege  acts  which 
constitute  the  crime  of  bookmaking  within  the  meaning  of  section  851  of 
the   Penal    Code  (section  986,  Penal  Code,  Consolidated  Laws),   which 

Srovides  that  any  person  who  engages  in  bookmaking  is  guilty  of  a  mis- 
emeanor  and  prescribes  the  pemilty  therefor.     People  ex  rel,  Lichtenstein 
V.  Langan,  260 

12.  Murder — Evidence  examined  and  h^ld  sufficient  to  sustain  conviction 
of  defendfiut.  Upon  consideration  of  the  evidence  given  on  the  trial  of 
an  indictment  for  murder  in  the  first  degree,  held,  that  it  sufficiently 
justified  the  jurors  in  finding  the  defendant  guilty,  and  that  nothing  occur- 
ring upon  the  trial  in  the  snghtest  degree  warrants  interference  with  the 
juogment  of  conviction.    People  v.  Barobuto,  298 

18.  Evidence  of  anotJier  crime  committed  by  defendant  at  the  same  time^ 
When  pi'operly  received.  Testimony  of  the  wife  of  deceased,  who  was  in 
his  company  at  the  time  of  the  murder,  that  the  defendant  committed 
a  rape  upon  her  person  immediately  after  the  murder,  was  properly 
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admitted  as  part  of  a  more  or  less  continuous  transaction,  and  as  bearing 

upon  liis  motive.  Id. 

14.  Murder — Evidence  examined  and  held  sufficient  to  autain  conviction 
of  defendant.  Upon  examination  of  the  facts  set  forth  in  the  record,  on 
conviction  of  defendant  of  murder  in  the  first  degree,  held,  that  the 
crime  was  conclusively  established,  and  the  attendant  circumstances  indi- 
cate beyond  a  reasonable  doubt  that  it  was  not  justifiable  homicide; 
neither  w»is  it  an  accident  nor  an  act  of  sudden  impulse,  but  a  deed  of 
premeditation  and  deliberation.     People  v.  Boi^eer.  296 

15.  Competency  of  evidence  tending  to  shote  intent,  deliberation  and  pre- 
meditation. Since  the  crime  of  murder  in  the  first  dej^ree  involves  the 
elements  of  felonious  intent,  deliberation  and  premeditation,  any  evidence 
bearing  upon  either  or  all  of  these  elements  is  admissible,  and  evidence 
for  the  purpose  of  showing  ill-will  on  the  part  of  the  defendant  toward 
the  person  killed  is  competent.  Id, 

16.  Murder  —  Whefi  premeditation  queetion  for  jury.  Where  a  person 
places  a  revolver  in  his  pocket  and  soon  thereafter  commits  highway  rob- 
bery in  a  deliberate,  intentional  and  premeditated  manner,  and  in  his  effort 
to  avoid  arrest  shoots  a  policeman,  it  presents  a  question  for  the  jury 
whether  the  policeman  was  killed  bv  the  deliberate  and  premeditated 
intention  of  the  one  firing  the  shot.     People  v.  Moree.  806 

17.  When  evidence  of  preceding  crime  admissible.  Evidence  of  a  robbery 
by  defendant  which  preceded  the  shooting  is  competent  as  part  of  a  con- 
tinuous transaction  and  to  show  that  defendant  was  liable  to  arrest  and 
his  motive  and  intent  in  firing  the  shot.  Id. 

18.  Dying  declarations.  Where  it  appears  that  the  victim  of  the  crime 
appreciated  that  his  recovery  was  impossible  and  that  his  death  was  immi- 
nent, his  statements  identifying  the  defendant  were  properly  received  as 
dying  declarations.  Id. 

19.  W7ien  evidence  a%  to  finding  wefipons  admistible.  Evidence  was 
given  that  a  knife  was  found  with  a  revolver  on  the  ground  of  an  alley 
near  where  defendant  was  arrested.  Held,  that  the  fact  that  they  were 
left  there  by  defendant  and  identified  by  him  makes  it  part  of  the  history 
of  the  arrest,  and  hence  admissible.  Id. 

20.  Murder  —  Evidence  examined  and  held  sufficient  to  sustain  judgment 
of  conviction.  Defendant  was  convicted  of  murder  in  the  first  degree. 
On  a  review  of  the  evidence,  held,  that  it  was  sufficient  to  warrant  the 
finding  that  the  homicide  was  committed  with  premeditation  and  delib- 
eration and  that  the  verdict  of  the  jury  was  amply  justified.  People  v. 
Jackson.  857 

21.  WTien  court  will  not  review  eiTors  to  which  no  exceptions  have  been 
taken.  While  this  court  may,  in  a  capital  case,  reverse  the  judgment 
even  if  no  exception  be  taken,  and  if  the  error  is  so  substantial  as  to  have 
jeopardized  the  rights  of  the  defendant  and  induced  a  verdict  against 
him  which  otherwise  would  not  have  been  rendered,  it  would  be  the  duty 
of  the  court  to  reverse  without  an  exception,  it  is  settled  law  that  the 
defendant  cannot  claim  as  a  matter  of  right  review  of  errors  to  which 
no  objection  and  exception  has  been  taken.  Id. 

22.  Time  as  element  of  premeditation  and  deliberation.  While,  under 
the  statute,  to  constitute  murder  in  the  first  degree  premeditation  and 
deliberation  must  precede  the  act  of  killing,  no  particular  or  prescribed 
lapse  of  time  must  occur  between  the  two.  It  is  enough  that  sufficient 
time  elapses  for  the  jury  to  find  as  a  matter  of  fact  that  premeditation 
and  deliberation  did  exist.  Id, 

23.  Power  of  trial  court  to  amend  indictment  to  conform  with  the  proof 
Under  section  293  of  the  Code  of  Criminal  Procedure  the  court  may 
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amend  an  indictment  to  conform  with  the  proof  in  respect  to  time,  or 
the  name  or  description  of  any  place,  person  or  thing,  if  the  defendant 
cannot  be  thereby  prejudiced  in  his  defense  on  the  merits;  but  it  was 
not  the  purpose  of  the  legislature  to  authorize  the  court  by  amendment 
to  change  the  substantial  elements  and  nature  of  the  crime  charged  ami 
thus  in  effect  substitute  a  new  indictment  in  the  place  of  the  one  found 
by  the  grand  jury.    People  y,  Otyer,  864 

24.  Amendment  which  cfianges  the  crime  cfiarged  eonetitutes  reversibile 
error.  Where  an  indictment  charged  the  defendant  with  the  larceny  of  a 
check  for  five  hundred  dollars  on  a  given  date,  and  the  evidence  estab- 
lished that  the  check  was  sent  to  him  in  a  fiduciary  capacity  and  that  he 
indorsed  and  deposited  it  to  his  credit,  as  he  rightfully  might,  and  that  his 
wrongdoing  consisted  in  tliereafter  withdrawing  and  misappropriating 
the  proceeds  of  the  check  thus  deposited,  it  wns  reversible  error  to  amend 
the  indictment  so  that  it  charged  the  defendant  with  the  larceny  of 
*'five  hundred  dollars,  good  and  lawful  money  of  the  United  SUitcs  and 
of  the  value  of  five  hundred  dollars."  Id. 

25.  Irrelevant  evidence.  It  is  error,  upon  the  trial  of  a  defendant  charged 
with  larceny,  to  receive  evidence  of  admissions  made  by  him  and  tending 
to  show  that  he  had  wasted  or  misapplied  money  belonging  to  an  esttite 
of  which  he  had  been  the  executor  and  trustee,  where  such  acts  had  no 
relation  whatever  to  the  offense  charged  in  the  indictment.  Id. 

26.  SuborncUion  of  perjuiy  —  Attempt  to  commit  eubomation  of  perjury 
doe$  not  constitute  a  crime  where  tfiefaUe  testimony^  if  given,  would  not  have 
been  pojuiy,  because  immaterial.  The  materiality  of  false  testimony  is  an 
essential  ingredient  of  the  crime  of  perjury  at  common  law  and  that  rule 
is  em1)odie<f  in  our  statute.  One  can  only  be  guilty  of  subornation  of  per- 
jury where  perjury  has  been  committed.  Hence,  a  person  cannot  be  guilty 
of  an  attempt  to  commit  the  crime  of  subornation  of  perjury  where  the 
false  testimony  solicited,  if  given,  would  not  be  perjury  by  reason  of  its 
immateriality.     People  v.  Teal,  872 

27.  Fact  that  false  testimony  may  become  material  by  amendment  of  com- 
pliiint  will  not  support  indictment.  Where  the  testimony  solicited  is  not 
false  in  any  matter  material  to  the  issue  presented  by  the  complaint  in  an 
action,  the  fact  that  it  may  become  material  by  a  subsequent  amendment  of 
the  complaint,  will  not  support  an  indictment  and  sustain  a  judgment  of 
conviction.  Id. 

28.  Fhcts  insufficient  to  warrant  indictment.  The  complaint  which  had 
been  served  in  an  action  for  divorce  alleged  one  single  and  specific  act  of 
adultery;  defendant  herein  was  indicted  and  convicted  of  attempted  sub* 
ornationof  perjury  in  that  she  attempted  to  induce  a  person  to  testify  to 
another  specific  act  of  adultery  which  was  not  alleged  in  such  complaint. 
Held,  that  the  evi  Jence  was  not  false  in  any  matter  material  to  the  issue 
under  the  pleadings  as  they  stood  at  the  time  of  defendant's  alleged  offense, 
and  since  there  was  nefther  perjury  nor  subornation  thereof,  there  could 
be  no  such  attempt  to  commit  the  crime  of  subornation  of  perjury  as 
to  fall  within  the  statute  relating  to  attempts  at  commission  of  crimes.    Id. 

29.  Evidence —  Opening  the  door.  Where  part  of  a  document  is  received 
because  it  is  relevant,  other  parts  may  become  admissible  only  because 
they  qualify,  limit  or  explain  the  relevant  matter  first  introduced.  People 
y.  Schlessel,  476 

80.  Appeal — When  error  cannot  be  ignored  by  Court^of  Appeals.  Where 
the  injurious  character  of  evidence  received  against  a  defendant  on  the 
trial  of  an  indictment  is  clear,  this  court  cannot  ignore  the  error  under 
the  power  conferred  upon  it  by  section  542  of  the  Code  of  Criminal  Pro- 


ir    am-  -   T" 


jnrt. 


—   1 

*!v  li^ — :* — i.T 


^  ?**f.«    »*  I.  ••  r-jf  r».-i.ii  Bi*"  11  r  i#t  i: 


Ji^-i-jt 


*■.  'j: — -JL 


Tn.Tj*'*r  1^  :a**-ta:  "vu.  -!':««:  ii 


^.  f  i»0H'     :/'    r- ;/&'-./» /'  V7 %/"l    |» 


<r-  -  .A'/      ^  pi    "=**--: 


nif  Ir  /)p«mI  t» 


fc   »*-r'i»'T  » 


>^  « . .    .   .     .   . 


i'«t 


.  X 


re  7«3KT<iDed  bejond  the  time 

:-»t  >:cra.;.:r  ic*  ;c>  ^^oGipoiie  joch  par- 
f  V  ir^-  :--.crpT*</eO  ic  connecfiAO  with 
>^M*  r  i:  -.-^  um*-  r-f  making  his  will. 
A  .« /i.vjt  .<  .'-  -^^  h'»:.^  -.--  :.  v^  »  zTz*i  :.-c  i3i  estii^l  to  be  awarded 
I', >r •*?»,;  *•.  ;  .t  ^zx.  ia,v-  i:r  ft-:a  'diU't  as  be  is  keps  out  of  his  demand. 
MiC^  <f  hj^'JosTj^iTd.  311 

t,  TuUr^M  <m  pr^j^^ud  >^z^  Where  a  testatrix,  mpait  from  a  cod- 
♦  i*  /<fit  i'%\M^'rtxisi  Us-'TT'^i.  h^d  an  esta*e  of  sabstantod  amount  from 
i*ji.«  II  a  J/  ,riori  of  trj«r  i*:jrac?*-s  efren  br  her  were  paid,  and  there  is  noth- 
Uii^  in  h'rr  w,.|  to  itAif^Ui  an 'in*<?nt-on  to  postpone  the  payment  of  a 
I'  ";i/'y  r/r  Ui  d^rprive  al*  t'at'-eof  ir.t/T^-st  tbereon.  the  latter  is  entitled  to 
\nii'H'>x  Ait4;r  the  eJKpJraiion  of  ime  year  from  the  granting  of  lettere 
I'  Ht  itits'ttinry,  ^  o  ^ 

»  WV//  —  /Viri-r  ^fB^iU.  Where  a  testotor  not  only  gave  power  of  sale 
W  h\n  t',xiuHtor  and  cxwutrix,  but  specially  dfawted  them  to  convert 
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part  of  bis  residuary  estate  into  cash  as  soon  as  they  could  conveniently 
wittiout  loss,  and  to*  invest  Hn<i  keep  tlie  same  invested  upon  bond  and 
mortgage,  this  was  an  imperative  power  to  sell,  equitably  converting  the 
real  estate  designed  for  the  trust  into  personalty  and  the  trust  estate  must 
be  regarded  and  treated  as  such.    Matter  of  hJarns/iaw.  830 

4.  Appointment  of  trustee  —  JuriM^tion.  The  bringing  of  the  bene- 
ficiary into  court  is  not  made  a  comlition  precedent  to  the  power  to 
appoint  a  trustee  under  the  Personal  Property  Law,  and  consequently 
the  court  maj  appoint  upon  sucii  notice  as  it  may  under  the  circum- 
stances require.  The  trustee  herein  was  appointed  upon  the  petiti(«n 
of  the  persons  entitled  to  the  income  of  the  trust  estate  during  their  lives. 
The  remaindermen  were  their  children.  Iltld,  that  the  Special  Term  erred 
in  holding  that  the  court  had  no  j  urisdiction  to  make  the  appointment.    Id, 

5.  When  executors,  also  acting  as  trustees^  are  only  entitled  to  onefuU  com- 
misnon  u}wn  moneys  collected  and  ptiid  out  —  Waiver  by  beneficiaries. 
Where  as  to  the  corpus  oi  an  estate  the  executorial  and  trust  duties 
devolved  upon  the  s.*me  persons  are  so  blended  as  to  render  them  prac- 
tically incapable  of  sepanitiou,  such  persons  are  only  entitled  to  one  full 
commission  upon  the  sums  collected  and  paid  out  by  them.  Where, 
however,  beneficiaries  have  consented  in  writing  to  an  informal  account- 
ing and  acquiesced  in  a  decree  which  granted  to  each  of  the  executors 
and  trustees  full  commissions  in  each  ca|)acity.  they  are  bound  thereby. 
Where  trustees  receive  income  and  make  annual  payments  thereof  to 
the  parties  entitled  thereto,  but  do  not  render  an  account  of  such  col- 
lections and  payments  to  the  Surrogate's  Court,  they  are  entitled  to  have 
their  commissions  upon  the  income  paid  out  by  them  computed  on  the 
basis  of  annual  rests.    Mutter  of  Martin,  415 

See  Richmond  v.  Richmond  (Mem.),  535;  Matter  of  Neher  (Mem.),  665. 

Duty  of  Administrator  to  employ  counsel  —  when  counsel  fees  payable 
out  of  estate. 

See  ExECCTORS  and  Administratous. 

DEED. 

When  not  champertous  —  when  comptroller's  deed  need  not  be  acknowl- 
edged —  when  comptroll3r's  deed  conclusive. 

See  Real  Property,  1,  5,  8. 

DEFINITIONS. 

Of  terms  "  Act  of  God"  and  "inevitable  accident.'' 

See  Carriers,  1. 

DIBECTOBa 

Of  corporation  —  liability  of  —  when  motive  immaterial. 

Su  CORFORATIOMS,  2,  8. 

DIVOBCE. 

1 .  Action  for  —  Effect  of  interlocutory  judgment.  An  interlocutory  1  udg- 
ment  in  an  action  for  divorce  does  not  dissolve  the  marriage  relation 
l)etween  the  parties  thereto,  but  contemplates  and  provides  for  a  final 
judgment  which  shall  ticcomplish  that  result.    Matter  of  CrandalL        127 

2.  Abatement  by  death  of  party  before  final  judgment.  An  action  of 
divorce  is  of  a  personal  nature  which  in  the  absence  of  statutory  ])rovision 
abates  with  the  death  of  the  party  bringing  it.  Section  763  of  the  Code 
of  Civil  Procedure,  providing  for  the  entry  of  final  judgment  on  the  death 
of  a  party  after  interlocutory  judgment,  applies  only  to  actions  which  do 
not  abate  by  death.  Id, 

8.  Reason  for  statutory  postponement  of  erUry  of  final  judgment.  Final 
Judgment  in  an  action  for  divorce  is  not  a  mere  matter  of  form.    It  ie 
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intended,  by  leaving  the  granting  of  this  judgment  under  consideration 
and  within  the  power  of  the  court  for  the  period  of  three  months  after 
the  entry  of  interlocutory  judgment,  to  prevent  fraudulent  and  collusive 
judgments  and  speedy  prearranged  remarriages.  Id, 

4.  When  final  judgment  cannot  he  entered  after  death  of  party.  Where  no 
application  was  made  for  final  judgment  within  the  time  prescribed  by 
law  after  entry  of  interlocutory  judgment,  and  no  sufficient  explanation 
made  of  failure  to  do  so,  final  judgment  of  divorce  cannot  be  entered  after 
the  death  of  a  plaintiff  so  as  to  take  effect  as  of  a  date  prior  thereto.        Id. 

DOMESTIC  BELATIONS. 

Effect  of  interlocutory  judgment  in  action  for  divorce  —  abatement  by 
death  of  party  before  final  judgment  —  reason  for  statutory  postpone 
ment  of  entry  of  final  judgment  —  when  final  judgment  cannot  be  entered 
after  death  of  party. 

See  Divorce,  1-4. 

Marriage  of  minors  —  right  of  infant  husband  to  his  earnings  as  against 
his  father  —  action  for  alienation  of  affections. 

See  Husband  and  Wife,  1-3. 

DTJBES8. 

When  statutory  provision  for  penalty  does  not  constitute  duress. 

See  Constitutional  Law,  3. 

EASEMENTS. 

When  easement  in  road  not  extinguished  by  opening  of  new  street. 

See  Streets,  2. 

ELECmONa 

See  Matter  of  Miles  (iHem,),  626;  Matter  of  Qoodepeed(blem.),  689;  Matter 
of  Bates  {}/Lem.\  640;  Matter  of  Downing  (Mem.).  640;  Matter  of 
People  ex  rel.  Badger  v.  Dooling  (Mem.),  641;  Matter  of  People  ex 
rel.  Drencher  v.  Dooling  (Mem.),  642. 

ELEVATED  BAILBOABS. 

See  Ooggin  v.  Manftattan  Ry.  Co,  (Mem.),  600;  Beijemann  ▼.  Brooklyn 
Union  El.  R.  R  Co.  (Mem.),  608. 

EMINENT  DOMAIN. 

1.  Condemnation  proceedings  —  Buildings  erected  after  institution  of  pro- 
ceedings—  What  awards  ifo>iiy^  should  he  made  for  such  hutldings.  Where 
land  is  sought  to  be  taken  by  a  municipality  for  a  street  it  is 
unconstitutional  to  prohibit  any  allowance  to  be  made  to  the  owner 
for  a  building  erected  or  placed  thereon  after  the  filing  of  a  map  of  the 
street,  as  prescribed  by  the  municipal  charter,  since  that  imposes  a  restric- 
tion upon  the  use  of  the  land  which  amounts  to  an  incumbitince;  but  good 
faith  must  be  exercised  during  the  pendency  of  the  proceedings  by  all 
parties  affected  thereby.    Mattel*  of  City  of  ifew  Tmk.  265 

2.  WJten  huilding  should  he  treated  as  personal  property  for  purposes  of 
damages.  Where,  after  proceedings  for  condemnation  have  been  com- 
menced, the  owner  of  the  land  acting  in  bad  f:iitli  places  thereon  a  building 
which  has  been  moved  from  other  land,  and  which  Inis  thus  become 
personal  proi>erty,  just  compensation  to  such  owner  does  not  require 
that  the  building  so  moved  upon  such  land  shall  be  used  to  enhance  his 
damages.  Such  a  building  should  be  treated  as  personal  property  and 
damages  awarded  accordingly.  Id. 

See  Matter  of  Mayor,  etc.,  of  New  York  (Mem.),  618. 
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PaymeDt  of  interest  on  land  taken  by  city  prior  to  completion  of  con- 
demnation proceedings. 

/&«Nbw  York  (City  of),  1. 

Condemnation  of  fee  of  street — erroneous  award. 
See  Stueets,  8. 

fiNCBOACHMENT. 

On  highway. 

See  Neoliobnce,  2. 


Piivraeot  of  legacies  —  intention  to  postpone  must  be  found  in  will 
itself  —  interest  on  po8ti)oned  legacy. 

See  Decedent's  Estate,  1,  2. 

Will  —  power  of  sale  —  appointment  of  trustee  —  jurisdiction. 
See  Decedent's  Estate,  3,  4. 

When  executors,  also  acting  as  trustees,  are  only  entitled  to  one  full 
commission  upon  moneys  collected  and  paid  out — waiver  by  beneficiaries. 

See  Decedent's  Estate,  5. 

Duty  of  administrator  to  employ  counsel —  when  counsel  fees  payable 
out  of  estate. 

See  ExEcuTOBS  and  Administrators. 

ESTOPPEL. 

W/ien  recovery  of  part  of  amount  due  under  single  contract  a  bar  to  action 
for  remainder.  In  this  jurisdiction  it  is  the  rule,  settled  by  long  acqui- 
escence, that  where  several  sums  or  installments  are  due  upon  a  single 
contract,  they  must  all  l>e  united  in  one  action;  and  if  several  suits  are 
brought  upon  such  an  indivisible  contract  for  separate  installments  after 
all  are  due,  a  recovery  upon  one  will  be  a  bar  to  the  others;  this  rule, 
however,  applies  only  to  such  claims  as  are  sin'gle,  entire  and  indivisible. 
Kennedy  v.  City  of  New  Yoi'k.  19 

EVIDENOE. 

When  oral  evidence  inadmissible  to  vary  terms  of  contract  for  sale  of 
real  property  —  when  oral  evidence  inadmissible  to  vary  terms  of  contract 
adjournmg  time  of  passing  title. 

See  Contract,  3,  4. 

When  parol  evidence  explanatory  of  contract  admissible. 
See  Contract,  8. 

Insufficiency  of,  to  warrant  conviction  for  murder. 
See  Crimes,  2. 

Sufficiency  of.  to  warrant  conviction  for  murder  —  when  error  in  recep- 
tion of  evidence  is  immaterial. 

See  Crimes,  8,  6. 

Court  may  determine  whether  witness  is  of  sufficient  intelligence  to  be 
sworn  —  weight  of  evidence. 

See  Crimes,  9,  10. 

Sufficiency  of  evidence  to  warrant  conviction  for  murder  —  when 
evidence  of  another  crime  committed  at  the  same  time  properly  received. 

See  Crimes,  12,  13. 
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Sufficiency  of  evidence  to  warrant  conviction  for  murder — compe- 
tency of  evidence  tending  to  show  intent,  deliberation  and  premeditation. 

See  Crimes,  14,  15. 

When  evidence  of  preceding  crime  admissible  on  trial  for  murder  — 
dying  declarations  —  when  evidence  as  to  finding  weapons  inadmissible. 

See  Crimes,  17-19. 

Sufficiency  of  evidence  to  warrant  conviction  for  murder. 
See  Crimes,  20. 

Irrelevant  evidence  on  trial  for  larceny, 
Ste  Crimes,  25. 

Opening  the  door  —  when  document  improperly  received  in  evidence 
on  the  ground  that  the  door  was  opened  by  cross  examination. 

See  Crimes,  29,  81. 

Erroneous  admission  of,  in  action  for  alienation  of  affections. 
See  Husband  jlnd  Wife,  8. 

When  certificate  of  police  surgeon  not  conclusive  evidence  of  disability 
of  memlier  of  New  York  police  force. 

See  Police,  1. 

What  defendants  may  show  in  action  to  restrain  pumping  of  mineral 
springs. 

JSee  Waters  and  Watercourses,  5. 


Liquor  Tax  Law  —  Applicant  for  license  must  show  that  tliere  is  no  church 
mthinZOO  feet  of  his  premises.  A  liquor  dealer,  on  his  application  for  a 
renewal  of  his  certificate,  must  show  that  there  is  no  building  occupied 
exclusively  as  a  church  within  200  feet  of  his  premises.  The  fact  that 
a  church  has  been  located  within  the  prohibited  distance  during  the  term 
of  his  certificate  does  not  relieve  him  from  complying  with  the  require- 
ment of  the  statute.    Matter  of  Bering  v.  Clement.  218 

EXECUTION, 

Against  wages  may  be  issued  on  Judgment  recovered  prior  to  enact- 
ment  of  statute  authorizing  such  execution. 

See  Garnishee. 

EZECX7T0BS  AND  ADMINISTBATOBS. 

Duty  to  employ  counsel  —  When  couhhelfees  payable  out  ofetiaU.  It  is  not 
only  the  right  but  the  duty  of  an  administratrix,  made  defendant  in 
that  capacity,  to  employ  counsel  to  ascertain  the  nature  of  the  suit  and 
advise  her  what  course  is  proper  for  her  to  pursue  tlierein.  In  such 
case  counsel  should  be  paid  out  of  the  funds  of  the  estate  up  to  such 
time  as  in  the  exercise  of  due  diligence  it  is  tisccrtained,  or  should  be  ascer- 
tained, that  the  interests  of  the  estate  represented  by  the  administratrix 
call  for  no  further  protection.  But  such  liability  as  she  incurs  to  counsel 
after  that  time  must  be  regarded  as  having  accrued  against  her  indi- 
vidually and  not  as  administratrix.     Matter  of  Ordway.  95 

Se^  Matter  of  Fitzgerald  (Mem.),  524. 

When  executors,  also  acting  as  trustees,  are  only  entitled  to  one  full 
commission  on  moneys  collected  and  paid  out. 

See  Decedent's  Estate,  5. 

FALSE  BEPRESENTATIONa 

See  Von  Au  y.  Magen/ieimer  (Mem.),  510. 
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90BSOL06XTSB. 

See  WelU  v.  Taylor  (Mem),  544. 

FOBGEBY. 

See  People  v.  Shanley  (Mem.),  574. 

FBAKCHISE. 

Forfeiture  of  fniDdiise  for  failure  to  complete  railroad  —  legal  status  of 
franchise  determinable  only  in  liti£;atioQ  between  people  and  claimants 
thereto. 

See  Railboads,  1-3. 

FBAKCHISE  TAX. 

Power  of  Supreme  Court  to  review  action  of  state  board  of  tax  commis- 
sioners—  no  prescribed  rule  of  valuation  of  special  franchises  —  duty  of 
appellate  courts  in  reviewing  assessments  —  when  assessments  condemned 
—  how  presumption  of  correction  of  assessment  overcome  —  valuation 
under  net  earnings  rule. 

8u  Tax,  1-13. 

FRAUD. 

See  GuiJfayle  v.  Pierce  (Mem.),  499. 

Transfer  of  check  witli  intent  to  defraud  creditors. 
See  Crimes,  81. 

aAMBLINa. 

When  Information  falls  to  allege  acts  constituting  the  crime  of 
bookmaking. 

See  Crimes,  11. 

.  GABNISHEB. 

Execution  against  wages  may  he  issued  on  judgment  recovered  prior  to 
enacttnent  of  statute  authorizing  such  execution.  Since  an  execution  is  a 
remedial  process  the  court  may  under  section  1391  of  the  Code  of  Civil 
Procedure,  as  amended  in  1908,  allow  execution  to  issue  against  wages, 
although  the  judgment  upon  which  the  execution  is  sought  was  rendered 
before  the  enactment  of  such  amendment.    Laird  v.  Carton,  169 

GUABANTY. 

See  Taelflh  Ward  Bank  v.  Katz  (Mem.),  655. 

Illegal  guaranty  of  stock  pooling  agreement,  by  trust  company. 
See  Corporations,  8. 

HABEAS  OOBPU& 

See  People  ex  rel.  Hunt  v.  Lane  (Mem  ),  630;  People  ex  rel.  Peabody  v. 
C hauler  (Mem.),  625;  People  ex  rH.  Jones  v.  Langan  (Mem.),  551. 

HIGHWAYS. 

Improper  use  thereof,  by  abutting  landowner. 

See  Nbolioekce,  2. 

When  public  street,  actually  opened  and  in  use.  deemed  to  be  closed 
under  ordinance  opening  new  street  in  place  thereof — when  easement  In 
road  not  extinguished  by  opening  of  new  street. 

/S90«Strebts,  1,  2. 

HTTSBAND  AND  WIFR 

1.  Marriage  of  minors.  On  the  marriage  of  minors  certain  marital 
rights  and  obligations  accrue  which  are  at  variance  with  substantial  pre- 
existing parental  rights,  and  the  onl^  warrantable  manner  in  which  a 
conflict  between  them  can  be  avoided  is  by  the  subordination  of  the  latter 
to  the  former.     Cochran  v.  Cochran,  86 

2.  Right  of  infant  husband  to  his  earnings  as  against  his  father.  The 
right  of  an  infant  husband  to  his  earnings  as  against  his  father,  so  far 
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at  least  as  is  necessary  for  the  support  of  his  family,  necessarily  results 

from  the  husband's  duty  to  support  the  wife.  Id, 

3.  Action  for  alienation  —  Erroneous  admimon  of  evidence.  In  an  action 
brought  h^  a  wife  against  the  parents  of  her  husband  to  recover  damages 
for  the  alienation  of  the  husband's  affections,  she  was  allowed  to  give 
testimony  of  statements  made  by  her  husband  with  reference  to  the  hostile 
attitude  and  disposition  of  his  parents.  Held,  that  it  was  incumbent  on 
the  wife  to  prove  the  unlawful  conduct  of  defendants  by  competent 
testimony  and  it  was  not  proper  to  give  evidence  of  her  husband's 
declarations  on  the  subject.  Id. 

Action  for  divorce  —  effect  of  interlocutory  judgment  —  abatement  by 
death  of  party  before  final  judgment  —  reason  for  statutory  postpone- 
ment of  entry  of  final  judgment  —  when  final  judgment  cannot  be  entered 
after  death  of  party. 

See  DivoKCB,  1-4. 

INDIAN& 

1.  Heal  property — Actions  to  determine  daims  to.  The  purpose  for  which 
actions  to  determine  claims  to  real  estate  are  authonzed  is  to  secure 
possessi«)n  and  quiet  titles,  for  it  is  to  the  interest  of  the  community  rhat 
real  estate  shall  be  readily  transferable  and  that  the  titles  thereto  shall  be 
reasonably  marketable.    Seneca  Nation  y.  Appleby.  818 

2.  Status  of  Indian  nations  or  tribes.  The  status  of  the  Indian  nations 
or  tribes  is  anomalous.  They  are  not  citizens  of  the  state  and  their  tribes, 
though  not  treated  as  independent  foreign  nations,  are  not  subject  to 
the  jurisdiction  of  the  state  to  the  same  extent  as  citzens  of  the  state  or 
of  other  states.  It  is  the  settled  law  that  neither  the  tribe  nor  its  indi- 
vidual members  can  maintain  an  action  to  recover  the  property  of  the 
tribe  without  special  authority.  Id, 

8.  Statute  authorizing  Seneca  Nation  to  bring  actions  in  reference  to  real 
estfite  on  reservations.  Section  55  of  the  Indian  Law  (Cons.  Laws,  ch. 
26,  §  54)  authorizes  the  Seneca  natio*]  of  Indians  to  bring  certain  actions 
with  reference  to  real  estate  on  their  reservations,  but  provides  that  noth- 
ing therein  contained  shall  enlarge  or  in  any  way  affect  the  right,  title 
or  interest  of  the  Seneca  nation,  or  of  such  Indians  in  and  to  such  reserva- 
tions, as  between  them  and  the  grantees  or  assignees  of  the  pre-emption 
right  of  such  reservations  under  the  grants  of  the  state  of  Massachusetts. 

Id. 

4.  Wlien  cause  of  action  not  toithin  statutory  permission.  The  complaint 
herein  alleges  possession  and  ownership  by  the  Seneca  nation  in  fee  of 
lands  on  its  reservations  and  that  defendant  claims  title  thereto  under 
various  mesne  conveyances  from  the  state  of  Massachusetts,  and  prayed 
judgment  that  defendant  be  barred  from  all  interest  therein.  Defendant 
set  forth  his  claim  as  successor  in  interest  of  the  right  of  pre-emption  of 
that  state  to  own  the  lands  in  fee  subject  only  to  plaintiff's  right  of  occu- 
pancy. Held,  that  the  only  purpose  of  the  statutory  provision  is  to  enable 
the  Indian  nation  to  protect  the  occupancy  and  possession  of  its  lands 
and  recover  indemnity  from  any  persons  who  have  violated  that  right; 
that  plaintiff  has  no  right  to  sue  upon  the  cause  of  action  alleged  in  the 
complaint  and  the  court  is  prohibited  by  statute  from  determining  the 
controversy.  Id, 

INDICTMENT. 

Power  of  trial  court  to  amend,  so  as  to  conform  with  the  proof. 

See  CuiMES,  23. 

Facts  insufficient  to  warrant  indictment  for  attempt  to  commit  sub- 
ornation of  perjury. 

See  CuiM£S,  28. 
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INFAKTa 

Marriage  of  minors — right  of  infant  husband  to  his  earnings  as  against 
his  father. 

See  HUSBAITDAND  WiPK,  1,  2. 

INJTTNOTIOK. 

Dimrtges —  A  eounterdaimin  an  injunction  suit  cannot  be  included  in  the 
"  ditnutgee  "  recoverable  by  the  enjoined  party  under  the  bond  given  pursuant 
to  the  e'atute.  The  word  **  damages/'  in  section  611  of  tlie  Code  of  Civil 
Procedure,  does  not  include  a  recovery  upon  an  equitable  counterclaim 
interposed  in  an  injunction  suit  in  which  the  defendant  is  the  actor  and 
occupies  the  position  of  plaintiff,  but  relates  to  damages  which  the 
enjoined  party  may  be  able  to  show  that  he  has  sustained  by  reason  of 
the  injunction  under  section  628,  which  provides  for  the  ascertainment 
of  such  damages  by  the  court  or  by  a  referee  or  by  a  writ  of  inquiry. 
Brace  Go.  v.  iS^aJt.  468 

See  Webster  v.  Columbian  Nat.  Life  Im,  Co.  (Mem), 523. 

INST7BAN0E. 

1.  Policy  must  be  construed  according  to  plain  and  ordinary  meaning  of 
its  terms.  When  a  person  takes  out  a  policy  of  accident  insurance  he 
cannot  reasonably  expect  indemnity  outside  the  limitation  of  his  contract; 
and  when  that  contract  expressly  specifies  the  kind  of  accident  which  it 
covers,  the  rights  of  the  insured  and  the  liability  of  the  insurer  are  meas- 
ured by  the  specification.  Where  there  is  no  ambiguity  there  is  no  occa- 
sion for  the  exercise  of  choice  of  interpretation;  and  the  insurance  policy 
is  to  be  construed  according  to  the  plain  and  ordinary  meaning  of  the 
terms  which  the  parties  have  employed.  Houlihan  v.  Preferred  Accident 
Ins.  Co.  387 

2.  Insurance  against  injury  **  if  caused  by  burning  of  building.**  A  pol- 
icy of  insurance  was  issued  by  defendant  to  plaintiff  in  which  plain- 
tiff's sister  was  named  as  beneficiary.  It  insured  the  beneficiary  against 
the  effect  of  external,  violent  and  accidental  injury  **if  caused  by  the 
burning  of  a  building  while  the  said  person  is  therein."  The  person 
named  as  beneficiary  w^is  burned  to  death  while  alone  in  her  room;  the 
cause  or  origin  of  the  fire  is  unknown.  Her  outcries  gave  the  alarm  to 
the  other  occupants  of  the  house,  and  when  they  reached  her  the  cloth- 
ing? which  she  wore  was  almost  burned  off  her  and  the  bed  clothes  and 
bedding  on  her  bed  were  in  flames.  A  quantity  of  her  clothing  which 
hung  on  the  door  was  also  consumed,  but  the  fire  was  speedily  extin- 
guished. The  door  is  described  as  having  been  scorched  but  no  portion 
of  the  building  was  burned.  Held,  that  the  burning  of  a  building  is  not 
the  same  thing  as  the  burning  of  articles  in  a  building,  and  that,  under 
the  language  of  the  policy,  plaintiff  is  not  entitled  to  recover.  Id. 

8.  Mutual  benefit  associations  —  Ameiidments  to  constitution  or  by-laws, 
which  nullify  or  cut  down  benefits  to  which  a  beneficiary  has  become  entitled 
under  his  contract,  are  void  and  of  no  effect  even  w/iere  the  Hght  to  amend 
has  been  expresdy  reserved.  The  defendant,  a  mutual  fraternal  benefit 
association,  issued  to  plaintiff  a  certificate  of  insurance  providing  that 
upon  his  death  an  assessment  upon  the  membership  should  be  paid  to 
the  person  therein  named,  upon  the  proviso  that  plaintiff  shall  have  "in 
every  particular  complied  with  the  Jaws  of  the  order  in  force  or  that  may 
hereafter  be  adopted."  Plaintiff's  application  provided  among  other 
things  that  the  laws  of  the  order  "now  in  force  or  that  may  hereafter  be 
adr>pted  shall  form  the  basis  of  tht's  contract; "  that  neglect  to  pay  any 
assessment  or  dues  fixed  by  said  laws  should  vitiate  the  certificate;  tliat 
the  laws  of  the  order  "  now  in  force  or  that  may  hereafter  be  adopted  are 
made  part  of  the  contract."  and  that  he  agrees  to  conform  to  and  be  gov- 
erned thereby.  The  contract  between  the  parties  consisted  of  the  appli- 
cation, certificate  and  the  by-laws  in  force  when  the  certificate  was  issued. 
Seven  years  after  the  contract  was  made,  the  by-laws  were  changed  by 


600  INDEX. 

INST7B  ANCE  —  Continued. 

the  defendaDt,  without  the  consent  of  the  plaintifif,  so  as  (1)  to  increase  the 
monthly  assessments  and  to  require  a  per  capita  tax  together  with  a 
fraternal  tax,  the  provision  for  additional  assessments  being  still  con- 
tinued in  force;  (2)  to  abolish  tlie  right  of  a  member,  upon  reaching  the 
age  of  seventy  years,  to  relief  from  the  payment  of  any  further  dues  or 
assessments;  (3)  to  abolish  the  right  of  a  member  on  reaching  that  age 
to  receive  annually  one-tenth  of  the  sum  named  in  his  certiticate;  and 
(4)  to  so  modify  the  disability  clause  as  to  entitle  a  member  to  the  bene- 
fit of  the  annual  payment  of  one-tenth,  only  in  case  he  should  con- 
tinue to  pay  precisely  the  same  as  if  he  had  not  become  disabled,  and 
even  to  continue  to  pay  after  he  had  received  the  full  amount  called  for 
by  his  ceitificate.  Plaintiff,  having  declined  to  pay  the  increased  rates 
under  such  amendments,  was  suspended  by  defendant,  which  suspen- 
sion involved  the  forfeiture  of  his  right  to  participate  in  the  benefit 
fund,  and  this  action  is  brought  by  him  for  reinstatement.  Held^  that 
benefits  .cannot  be  reduced,  or  new  conditions  forfeiting  benefits  added, 
by  an  amendment  to  the  by-laws  even  when  the  general  right  to  amend  is 
expressly  reserved.  Hence,  the  amendments  which  assume  to  cut  down 
the  benefits  to  which  the  plaintiff  became  entitled  by  his  contract  are  void 
and  of  no  effect.  Since  the  plaintiff  entered  into  the  contract  on  the  faith 
of  the  promise  by  the  association  that  he  should  ''pay  the  same  rate 
hereafter  so  long  as  he  remains  in  good  standing  in  the  order."  which  he 
had  the  right  to  assume  to  be  a  covenant  not  to  increase  the  rate,  his 
right  to  pay  at  the  old  rate  was  a  vested  right,  immune  from  change  by 
amendment  in  the  absence  of  a  specific  reservation  to  amend  in  that  par- 
ticular. The  increase  in  the  rate  of  assessment  falls  under  the  same  con- 
demnation of  the  law  as  a  reduction  in  the  amount  of  benefits.  Wright 
V.  KnighU  of  Maccabees,  891 

4.  Mutual  benefit  asiociationa — Association  cannot  change  constitutional 
provision  tfiat  beneficiary  shall  be  assessed  according  to  age  when  admitted 
without  his  consent.  The  defendant,  a  mutual  benefit  life  insurance 
association,  issued  to  plaintiff  a  certificate  of  membership  therein,  upon 
the  condition  that  he  should  **  in  every  particular  while  a  member  of  said 
association  comply  with  all  the  law^s,  rules  and  requirements  thereof." 
Plaintiff  also  received  a  printed  book  containing  the  constitution  and  by- 
laws of  defendant.  One  of  the  articles  of  the  constitution  provided  in 
substance  that  all  members  should  be  assessed  according  to  their  age  when 
admitted.  The  question  presented  is  whether,  by  subsequent  amend- 
ment of  the  constitution  or  any  of  the  rules  or  regulations  made  after  the 
issue  of  the  certificate,  defendant  may  increase  the  rate  of  a  single  assess- 
ment against  plaintiff.  Held,  that  the  covenant  on  the  part  of  plaintiff 
that  he  would  comply  with  all  the  laws,  rules  and  requirements  of  the 
association  refers  only  to  such  as  existed  at  the  time  he  entered  into  his 
contract,  and  that  any  changes  or  altemtions  thereafter  made  therein,  or 
additions  thereto,  seeking  to  modify  or  alter  said  contract  do  not  bind 
him.     Dowdall  v.  CatJiolic  M.  B.  Assn,  ^5 

See  Donley  v.  Olens  Falls  Ins.  Co.  (Mem.),  501. 

INTEBEST. 

On  postponed  legacy.  f 

See  Decedent's  Estate,  2. 

Payment  of  interest  on  land  taken  by  city  prior  to  completion  of 
condemnation  proceedings. 

See  New  York  (City  of),  1. 

JXTDOMENT. 

Effect  of  interlocutory  judgment  in  action  for  divorce  —  reason  for 
statutory  postponement  of  entry  of  final  judgment  —  when  final  judgment 
cannot  be  entered  after  death  of  party. 

See  Divorce,  1-4. 
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JUBIBS. 

When  juror  not  disqualified  by  opinion  as  to  guilt  or  innocence  of  one 
accused  of  crime. 

See  Chimes,  5. 

JTTBISDICnON. 

Appointment  of  trustee. 

See  Decedent's  Estate,  4. 

Of  action  to  determine  title  to  lands  on  Indian  reservation. 
Bee  Indians,  4. 

LABOR  LAW. 

Construction  of  provision  requiring  that  "machinery  of  every  descrip- 
tion "  in  factories  should  be  guarded. 

See  Master  and  Servant,  2. 

LANDLO&D  AND  TENANT. 

Tenancy  from  year  to  year  —  Each  year  eonetitutes  a  new  term  —  Claim 
for  unpaid  rent  for  each  year  —  Sep*trate  cauee  of  action,  A  tenancy  from 
Tear  to  year,  created  by  the  tenant's  holding  over  after  the  expiration  of 
his  original  term,  is  a  new  term  for  each  year  of  such  holding  over,  upon 
the  terms  of  the  original  lease  so  far  as  they  are  applicable  to  the  new 
relation.  Hence,  a  claim  for  unpaid  rent  for  each  year  of  such  a  holding 
over  creates  a  separate  and  distinct  cause  of  action.  Such  separate  causes 
of  action  may  be  joined  in  one  suit,  or  each  may  be  made  the  subject  of 
an  independent  action.    Kennedy  y .  City  of  New  York.  19 

See  Brooklyn  Ileighte  R.  K  Co,  v.  B.  C.  R,  R.  Co.  (Mem.),  502. 

LARCBNT. 

See  People  v.  Iloeier  (Mem.),  606;  People  v.  Bart^y  (Mem.),  607. 

LEOACISa 

Payment  of — intention  to  postpone  must  be  found  in  will  itself — 
interest  on  postpoaed  legacy. 

See  Decedent's  Estate,  1. 

LIBEL. 

See  Perley  v.  Morning  Telegraph  Co,  (Mem.),  615. 

LIEN& 

See  Matter  of  East  One  Hundred  cfe  Seventy-ninth  Street  (Mem.),  528; 
Romeo  v.  City  of  Tonkers  (Mem.).  546;  Cantor  y.  Robinson  (Mem.), 
546;  Hamilton  v.  FUckenstein  (Mem.),  553. 

Doctrine  of  subrogation  applicable  to  lien  for  taxes  or  assessments  — 
when  bank  entitled  to  be  subrogated  to  lien  of  city  for  assessment  paid  by 
forged  check  —  when  not  entitled  to  be  subrogatea  to  lien  for  taxes  paid 
by  forged  check. 

See  Subrogation,  1-3. 

LIFE  INSURANCE. 

Mutual  benefit  associations — amendments  to  constitution  or  by-laws, 
which  nullify  or  cut  down  benefits  to  which  a  beneficiary  has  become 
entitled  under  his  contmct,  are  void  atid  of  no  effect  even  where  the  right 
to  amend  has  been  expressly  reserved. 

See  Insurance,  3. 

Mutual  benefit  association  cannot  change  constitutional  provision  thnt 
beneficiary  shall  be  assessed  according  to  age  when  admitted,  without  his 
consent. 

See  Insurance^  4. 
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UUITATIOK  OF  ACTIONS. 

Statute  of  Limitations  must  give  reasonable  time  before  bar  will  apply. 

See  liEAL  Propekty,  6,  7. 

Certiorari  to  review  assessment  of  capit4il  stock  of  banks  —  when  limi- 
tation prescribed  by  Tax  Law  set  in  motion. 

8ee  Tax,  14. 

LiaUOB  TAX  LAW. 

Applicant  for  license  must  show  that  there  is  no  church  within  20O 
feet  of  his  premises. 

See  Excise. 

HANDAMUS. 

Truth  of  certificate  of  police  surgeon  as  to  disability  of  member  of  New 
York  police  force  may  be  tried  by  mandamus. 

See  Police,  2. 

MASTER  AND  SERVANT. 

1.  Contract  of  employmeiU  —  Payment  of  wages,  Wliere  a  iudgment 
debtor  is  employed  as  a  salesman  under  a  contract  by  which  he  is  to 
receive  ciTtain  commissions  on  his  sales,  is  paid  a  fixed  sum  each  month 
in  advance  of  the  rendition  of  his  services,  and  at  the  end  of  the  fiscal 
year,  if  it  is  found  that  the  siih^s  effected  by  him  entitle  him  to  commissions 
in  excess  of  the  amount  paid  him,  be  receives  the  ad<litional  commissions, 
and  if  he  has  been  overpaid  the  overpayment  is  charged  against  his  future 
commissions,  the  arrangement  amounts  to  a  contract  for  the  paymei.t  of 
wages  in  advance,  and  his  wages  are  due  and  owing  to  him  when  he 
receives  them.    Laird  v.  Carton,  169 

2.  Labor  Law —  Conatrwition  of  provision  requiring  that  "  machinery  of 
every  description"  in  faeto}-ies,  s/iouUi  be  guarded.  The  purpose  of  the 
Labor  Law,  in  directing  that  certain  appliances  therein  named  and 
**  machinery  of  every  description,"  in  factories,  should  be  euanled,  is  to 
protect  employees  from  unnecessary  and  hidden  dangers.  Where,  how- 
ever, danger  to  employees  does  not  exist  or  is  not  to  be  reasonably 
expected  it  is  not  necessary,  under  the  statute,  for  employers  to  guaid 
even  the  machines  or  appliances  enumerated  therein.  Wynkoop  v.  LudUno 
Valve  Mfg.  Co,  324 

3.  Negligence  —  Accident  from  a  necessary  and  obvious  danger,  A  rail,  or 
tnick,  upon  which  run  the  wheels  of  a  truck  oirrying  a  traveling  crane, 
was  elevated  two  and  a  half  to  three  feet  above  the  floor  of  a  gallery,  run 
ning  around  a  factory,  upon  which  gallery  lathes  and  other  machines  were 
situated,  and  so  placed  that  employees  were  not  required  to  work  upon  it 
or  about  it.  Plaintiff,  while  h)oking  for  a  tool,  with  which  to  carry  on 
his  work,  fell  and  in  falling  put  his  hand  upon  the  track  just  as  the 
wheel  of  the  crane  truck  was  passing,  so  that  his  fingers  were  cut  off 
by  the  wheel.  The  rail  was  not  guarded  and  there  is  no  evidence  to 
show  that  it  was  practical  to  guard  it  or  that  such  a  track  is  now  or 
ever  has  been  guarded  in  any  similar  or  other  factory.  There  was  no 
defect  in  the  fl«K)r  of  the  room  to  precipitate  an  accident.  Held,  that  the 
remote  possibility  of  one  falling  and,  in  falling,  of  putting  his  hand 
upon  the  rail  in  front  of  the  wheel  of  the  approaching  truck  was  one 
of  those  necessary  and  obvious  dangers  not  commonly  guarded  against, 
and  which  should  not  be  held  to  be  within  a  general  statute  for  the 
"  protection  of  employees  operating  machinery."  Id, 

MINEB  A.L  SPBINGS. 

Construction  and  application  of  statute  prohibiting  the  pumping  of 
subterranean  mineral  waters. 

See  Waters  and  Watehcouuses,  1-7. 
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MIKOBa 

Marriiige  of — right  of  infant  husband  to  his  earnings  as  against  his 
father. 

See  Husband  and  Wipe,  1,  2. 

ICISJOINDER. 

Claims  for  unpaid  rent  for  each  year  separate  cause  of  action. 

Sse  Landlord  and  Tenant. 

MORTGAGE. 

See  Esai  v.  Richmond  Co,  8av.  Bai\k  (Mem.),  549. 

MOTIVE. 

When  immaterial. 

See  GoBPORATiONs,  8. 

Insufficient  to  warrant  conviction  for  murder. 
See  Crimes,  1. 

MUNICIPAL  OOBPOBATIONS. 

Limitation  of  indebtedness  of  New  York  city  under  State  Constitution. 

See  New  York  (City  of),  2-18. 

Removal  of  borough  president  by  governor  on  charges  —  constitution- 
ality of  statutory  provisions  relating  thereto  —  filling  vacancy  occasioned 
by  removal  for  cause  —  construction  of  statutes  —  invalid  reappointment. 

See  New  York  (Cfty  of),  14-19. 

Effect  of  ordinance  permitting  street  railroad  company  to  construct  a 
railroad  and  tunnel  in  city  streets  —  forfeiture  of  franchise  for  failure  to 
complete  road  —  le^al  status  of  fninchise  determinable  only  in  litigation 
between  people  and  claimants  thereto. 

See  Railroads,  1-3. 

When  public  service  commission  without  authority  to  refuse  permis- 
sion for  construction  of  railroad  in  city  street. 

See  Railroads,  4. 

When  public  street,  actually  opened  and  in  use,  deemed  to  be  closed 
under  orainance  opening  new  street  in  place  thereof. 

See  Streets,  1. 

Condemnation  of  fee  of  street  —  erroneous  award. 
See  Streets,  2. 

MUBBER. 

See  People  v.  Fej'one  (Mem.),  522. 

Trial  for — motive  insufficient  to  warrant  conviction  —  Insufficiency  of 
evidence. 

See  Crimes,  1,  2. 

Trial  for  —  sufficiency  of  evidence  —  when  good  purpose  no  excuse  for 
crime  —  when  juror  not  disqualified  by  opinion  as  to  guilt  or  innocence 
of  defendant  —  when  error  in  reception  of  evidence  immaterial  —  unrea- 
sonable delay  in  argument  of  appeal. 

See  Crimes,  8-7. 

Trial  for — sufficiency  of  evidence  —  when  evidence  of  another  crime 
committed  by  defendant  at  same  time  properly  admitted, 

SeeCnniES,  12, 18. 


604  INDEX. 

MTJBBE&—  Continued. 

Trial  for — sufficiency  of  evidence  —  competency  of  eTidenoe  tending  to 
show  intent,  deliberation  and  premeditation. 

See  Crimes,  14,  15. 

Trial  for  —  when  premeditation  question  for  Jury  —  when  eridence 
of  preceding  crime  admissible  —  dying  declarations  —  when  evideDce  as 
to  finding  weapons  admissible. 

See  Crimes,  16-19. 

Trial  for  —  sufficiency  of  evidence  —  time  as  element  of  premedita- 
tion and  deliberation. 

See  Crimes,  20,  22. 

KEGLIGENOE. 

1.  Proximate  cause  ofacttident.  There  may  be  more  than  one  proximate 
cause  of  an  accident,  if  each  of  the  causes  asserted  can  be  seen  to  have 
been  an  efficient  one,  without  which  the  injury  resulting  would  not  have 
been  sustained.  If  the  negligent  acts  of  two  or  more  persons  concur  in 
contributing  to  an  accident,  tne  injured  person  may  hold  them,  jointly 
and  severafly,  liable.  Where  concurrences  in  causes  are  charged  the  test 
is,  simply,  could  the  accident  have  happened  without  their  co-operation. 
Stceet  V.  Perkins,  4iS 

2.  Highways  —  Improper  «w  t^tereof  by  abtUting  landowner.  The  owner 
of  the  fee  of  the  soil  of  a  highway  appropriatea  for  the  public  easement 
is  entitled  to  make  a  temporary  use  of  the  highway,  if  reasonably  necessary 
for  the  proper  utilization  and  enjoyment  of  his  abutting  property,  pro- 
vided that  such  use  in  no  wise  obstructs  or  encroaches  upon  pnblic 
rights,  or  endangers  the  safetv  of  travelers.  If  the  use  results  in  such 
obstruction  of,  or  danc:er  to,  the  public  right  of  user,  it  is  a  nuisance  io 
the  eye  of  the  law.  The  whole  of  the  highway,  as  laid  out  and  appro* 
priated,  is  for  the  public  use,  and  it  is  immaterial  that  but  a  part  of  it  has 
been  worked  by  the  authorities.  The  rule  relating  to  encroachments  on 
highways  is  not  confined  in  its  operation  to  the  track  beaten  by  travelers; 
it  embraces  all  parts  of  the  highway.  I^ 

See  Olsen  v.  Met.  St.  By.  Co,  (Mem.\  504;  JoUiffe  v.  MiUer  (Mem.X 
604;  Murphy  v.  Hudson  Rif>er  Telephone  Co  (Mem.),  505;  Bern- 
reither  v.  City  of  New  Tm^k  (Mem.),  506;  KileyT.  Jones  fMem-X 
537;  Brown  v.  JV.  T.  C.  A  H  R.  R  R.  Co.  (Mem,),  542;  Qrteo^. 
Pratt  Chuck  Co.  (xMem.).  543;  PJienix  Ins.  Co.  v.  N.  T.C.AIL 
R.  R.  R.  Co.  (Mem.),  554;  Smith  v.  JV.  T.  C.  d  H.  R.  R  R  Co. 
(Mem.),  560;  Potter  v.  Gilbert  (Mem.),  576. 

Construction  of  provision  of  Labor  Law  requiring  that  "  machinery  of 
every  description"  in  factories  should  be  guarded  —  accident  from  a 
necessary  and  obvious  danger. 

See  Masteu  and  Servant,  2,  3. 

NEW  YORK  (CITY  OF). 

1.  Eminent  domain  —  Payment  of  interest  on  land  taken  by  city  prior  to 
completion  of  arndemnation  proceedings.  The  provisions  of  the  Greater 
New  York  charter  (L.  1901,  ch.  466,  §  990),  relating  to  the  payment  of 
interest  in  cases  where  the  city  appropriates  land  pnor  to  the  conclusion 
of  condemnation  proceedings,  involve  the  payment  of  compound  interest 
by  the  city  from  the  date  of  the  commissioners'  report.  Where,  however, 
a  supplemental  report  was  made  by  the  commissioners  making  the  award 
to  unknown  owners,  lield,  that  interest  on  the  value  of  tlie  land  should  be 
calculated  to  the  date  of  the  second  report,  and  such  interest,  tosetber 
with  the  value  of  the  land,  should  become  a  new  principal  on  which  tbe 
landowner  should  be  awarded  interest  until  the  payment  of  his  claim  by 
the  city.    Matter  of  Mott  Haven  Canal  Docks,  1^^ 
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KEW  YORK  (CITY  OP)  —  Qmtinued. 

8.  Limit  of  indeUedneu  understate  CanetitxUion  {art,  8,  §10)—  What 
9!iould  he  comprehended  by  term  **real  estate."  In  an  action  to  restrain 
the  authorities  of  the  city  of  New  York  from  committiog  the  city  to 
certain  proposed  contracts  for  the  construction  of  pubiic  improvements 
upon  the  ground  that  thereby  the  provisions  of  the  Constitution  of  the 
state  contained  in  section  10  of  article  8,  which  prohibits  any  city  from 
becoming  indebted  to  an  amount  which  shall  exceed  ten  per  cent  of 
the  assessed  valuation  of  its  real  estate  would  be  violated,  held  that 
in  computing  the  indebtedness  of  the  city  this  section  of  the  Constitu- 
tion must  be  deemed  to  comprehend  within  the  terra  "  real  estate  "  all 
properties  which  the  statute  makes  taxable  as  such.  At  common  law 
franchises  partook  of  the  nature  of  realty  and  by  the  Tax  Law  special 
franchises  are  classified  as  real  estate;  hence  they  are  properly  included 
as  part  of  the  real  estate  which  is  valued  for  assessment  purposes.  Levy 
V.  MeClellan.  178 

8.  Funded  and  temporary  indebtedness.  In  ascertaining  the  limit  of  the 
city's  capacity  to  become  furtlier  indebted  the  constitutional  provision  may 
properly  be  read  as  contemplating  a  permanent  or  funded  debt  to  be 
paid  by  future  taxation,  and  a  temporary  indebtedness  for  current 
expenses  to  be  liquidated  from  taxes  levied  for  the  year.  Id, 

4.  When  revenfie  bonds  should  not  be  included  in  computing  indebtedness. 
In  ascertaining  the  limit  of  the  city's  capacity  to  become  further  indebted, 
there  should  not  be  included  in  the  computation  revenue  bonds,  issued 
under  section  187  of  the  city  charter  to  meet  expenditures  under  the 
appropriations  for  each  current  year  and  to  be  redeemed  out  of  the  pro- 
ceeds of  the  tax  Jevy,  when  such  bonds  have  not  been  outstanding  for 
more  than  five  years  since  their  issue,  nor  should  such  computation 
include  revenue  bonds  issued  under  said  section  for  purposes  other  than 
to  meet  expenditures  under  the  appropriations  for  each  current  year  and 
which  are  redeemable  out  of  the  tax  levy  for  the  year  next  succeeding 
the  year  of  their  issue.  la. 

5.  Assessment  bonds.  Assessment  bonds  issued  to  pay  the  cost  of  local 
Improvements  are  issued  upon  the  faith  and  credit  of  the  city  alone, 
when  due  are  payable  directly,  are  the  absolute  and  unqualified  obli- 
gations of  the  city  and  the  lien  of  the  city  upon  the  property  can  be 
regarded  only  as  a  general  asset.  Id, 

0.  General  fund  bonds.  The  general  fund  bonds  issued  under  section 
222  of  the  charter  are  to  be  classified  with  the  city's  corporate  stock,  as 
the  faith  and  credit  of  the  city  are  pledged  for  the  fulfillment  of  their 
obligation.  When  held  by  the  sinking  fund  they  are  the  subject  of 
deduction,  in  the  computation  of  the  permanent  debt,  with  other  sinking 
fund  holdings.  Id, 

7.  Land  Hability.  The  amount  of  the  **  land  liability  "  of  the  city  which 
includes  the  amount  owing  to  the  owners  of  private  property  taken  for 
public  use  is  to  be  included  in  a  permanent  debt.  The  owners  are 
entitled  to  recover  tha  value  of  the  land,  with  interest,  from  the  city 
which  has  become  vested  with  the  title  and  possession,  on  proceedings 
taken  by  the  municipal  authorities.  id, 

8.  County  bonds.  Bonds  issued  by  the  counties  prior  to  the  con* 
solidation  are  not  to  be  included  in  the  computation  of  the  city's 
indebtedness.  id, 

0.  Water  bonds.  Bonds  issued  to  provide  for  the  supply  of  water 
after  Januarv  1, 1904,  are  not  to  be  included  in  ascerttiining  the  power  of 
the  city  to  become  indebted,  but  this  deduction  does  not  include  such 
bonds  as  were  used  after  that  date  to  pay  debts  incurred  prior  thereto.    Id. 
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10.  What  should  be  deducted  in  oMcertaihing  e%iy*s  pennanent  debt.  In 
ascertaining  the  city's  permanent  debt  there  should  be  deducted  from 
its  total  iuQcbledness  the  following :  holdings  of  bonds  by  certain  of  the 
sinking  funds,  other  than  those  not  incluaed  in  computing  the  citv's 
indebtedness;  cash  in  the  sinking  funds;  the  annual  installment  included 
in  the  budget  for  the  current  year  required  to  be  paid  into  the  sinking 
fund;  bonds  payable  the  current  year,  provision  for  which  was  made  in 
the  budget  of  the  year;  ctish  in  the  tretisury  from  unallotted  proceeds 
of  bonds  and  cash  on  hand  applicable  to  the  discharge  of  contract 
liabilities.  Id, 

11.  Liability  upon  eontractefor  public  improvements.  Since  the  purpose 
of  the  constitutional  provision  in  question  was  to  prevent  municipalities 
from  improvidentlv  contracting  debts  for  other  than  ordinary  current 
expenses  of  adminLstration  and  to  restrict  their  borrowing  capacity  so 
as  to  prevent  extravagance  in  city  expenditure,  **  existing  indebted- 
ness" must,  in  ascertaining  the  margin  of  the  city's  constitutional  debt 
limit,  be  regarded  as  including  the  city's  liability  upon  contracts  for 
public  improvements  under  section  149  of  the  charter,  which  is  intended 
to  be  met  from  an  issue  of  bonds.  Id, 

13.  Unliquidated  and  disputed  claims.  Unliquidated  and  disputed 
claims  pending  against  the  city  should  not  be  included  as  a  part  of  the 
city's  existing  indebtedness  So  far  as  they  may  be  ultimately  reduced 
to  judgment,  they  will  be  payable  from  the  proceeds  of  special  revenue 
bonds,  which  do  not  enter  inlo  the  constitutional  purview  of  an  existing 
indebtedness.  Id, 

18.  Water  bonds  held  in  sinking  funds.  The  availability,  however,  as  an 
offset  to  the  general  indebtedness  of  the  city,  of  water  bonds  issued  by  the 
city  since  the  new  Constitution  and  held  in  the  sinking  funds,  depends  upon 
the  particular  sinking  fund  in  which  such  bonds  are  held,  and  not  on  the 
character  of  the  bond.  If  they  or  other  bonds  are  held  in  the  special 
sinking  fund  created  by  section  208  of  the  charter,  or  in  any  sinking  fund 
which  IS  by  law  especially  created  to  discharge  indebtedness  which,  under 
the  Constitution,  is  not  to  be  reckoned  in  ascertaining  the  city's  debt,  then 
they  cannot  be  treated  as  an  offset  against  the  general  city  debt;  other- 
wise, they  should  be  so  considered.  JdL 

14.  BemoDal  of  borough  president  by  governor  on  charges  —  Constitutional' 
ity  of  statutory  provisions  relating  thereto.  The  statutes  providing  for  the 
removal  of  a  borough  president  by  the  governor  on  charges,  after  an 
opportunity  to  be  heard  in  his  own  defense,  do  not  conflict  with  the  home 
rule  provisions  of  the  Constitution  or  violate  either  the  letter  or  spirit  of 
those  provisions  which  guarantee  the  principles  of  local  self-government, 
and  are  constitutional  nnd  valid.  The  obligation  rests  on  the  courts  both 
to  assume  that  legislation  was  not  intended  to  beget  absurdities,  and  to 
exhaust  the  limit  of  legitimate  construction  before  affixing  to  it  any  such 
consequences.  The  piiuciples  ordinarily  governing  the  interpretation  of 
statutes  command  the  courts  to  favor  a  construction  which  is  most  agree- 
able to  reason  and  justice,  to  consider  the  entire  statute  and  to  give  effect 
to  every  clause  and  part  thereof,  thus  securing  a  consistent  and  har- 
monious whole  and  to  avoid  a  construction  which  would  leave  any  pro- 
vision of  the  statute  without  effect,  or  which  would  result  in  a  virtual 
repeal  by  implication  of  one  provision  by  another.    People  v.  Aheam,    221 

16.  Filling  vacancy  occasioned  by  removal  for  cause.  It  is  not  only 
reasonable,  but  legally  justifiable,  to  believe  that  in  enacting  the  provision 
relative  to  filling  a  vacancy  in  the  office  of  borough  president,  from  which 
an  incumbent  had  been  removed  for  cause,  the  legislature  had  clearly  in 
mind  the  earlier  one  relative  to  removal,  and  that  in  giving  the  power 
of  appointment  it  intended  to  authorize  the  appointment  of  proper  per- 
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80DS,  and  did  not  intend  t<>  include  the  power  to  select  a  persoa  just  found 

to  be  otherwise  and,  therefore,  removed.  Id. 

16.  Construction  of  statutea.  While  statutes  of  the  character  designated 
are  to  be  construed  with  strictness  in  favor  of  a  defendant,  still  they  are 
subject  to  rules  of  construction  which  are  reasonable  under  the  surround- 
ing circumstances,  and  they  are  not  wholly  exempt  from  the  application 
of  the  principle  that  the  means  may  be  fashioned  somewhat  to  the  end, 
and  that  the  letter  is  to  be  read  somewhat  in  the  light  of  the  purpose  to  be 
accomplished.  Id. 

17.  Construction  of  provision  for  removal  —  Invalid  reappointment. 
Keeping  in  mind  the  purpose  of  the  statute,  the  provision  for  removal 
should  De  construed  as  meaning  a  permanent  and  lasting  ouster  for 
the  remainder  of  the  term  of  the  incumbent  from  the  ofHce  which*  he 
has  been  filling,  and  whose  obligations  he  has  been  found  unable  or 
unwilling  to  discharge.  It  should  not  be  construed  as  contemplating  a 
removal  which  might  be  turned  into  a  merely  temporary  suspension  oy 
the  immediate  appointment  to  tihe  vacancy  caused  by  the  removal  of 
the  very  person  who  had  just  been  removed.  Id, 

18.  Same.  The  provision  of  the  Constitution  relative  to  removal  should 
be  reasonably  construed  in  view  of  the  object  sought  to  be  accomplished. 
The  manifest  purpose  was  to  provide  a  summary  way  for  removing  from 
office  for  the  remainder  of  his  term  an  unworthy  official,  and  the  gov- 
ernor was  selected  as  the  representative  of  the  people  to  exercise  this 
important  power  after  the  defendant  had  been  afforded  a  reasonable 
opportunitv  to  be  heard  in  his  defense.  This  power  to  remove  was 
undoubtedly  limited  in  its  exercise  to  the  balance  of  the  term  to  prevent 
any  interference  with  the  right  of  the  borough  electors  to  elect  a  suc- 
cessor after  the  expiration  thereof.  Id. 

19.  Same.  The  statute  should  receive  that  liberal  construction  which 
will  effectuate  the  purpose  to  be  fairly  attributable  to  the  legislative 
enactment.  The  power  to  remove  from  the  office,  as  the  result  of  pro- 
ceedings under  the  statute,  coupled  with  the  power  conferred  to  fill  the 
vacancjr  caused  by  the  removal,  negatives  the  person's  right  to  be  rein- 
stated in  the  office  during  the  term  for  which  he  had  been  elected.        Id, 

See  People  ex  rel.  Krekeler  v.  Butler  (Mem.),  518;  Matter  of  Sea  Beach 
By.  Co.  (Mem.),  533. 

When  certificate  of  police  surgeon  not  conclusive  evidence  of  disability 
of  member  of  police  force  —  remedy  by  mandamus. 

See  Police,  1,  2. 

Effect  of  ordinance  permitting  street  railroad  company  to  construct  rail- 
road and  tunnel  the  city  streets  —  forfeiture  of  franchise  for  failure  to 
complete  road — legal  status  of  franchise  determined  only  in  litigation 
between  People  and  claimants  thereto. 

See  Railroads,  1-3. 

When  public  service  commission  without  authority  to  refuse  pennission 
for  construction  of  railroad  in  city  street. 

See  Railroads,  4. 

KonoE. 

Of  sale  for  taxes — sufficiency  —  sufficiency  of  proof  of  service  of  notice 
—  when  comptroller's  certificate  evidence  of  aue  service  of  notice  to  redeem. 

See  Real  Property,  2,  4,  9. 

NTJISANCR 

Encroachment  on  highway. 

See  Negligence,  2. 
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Removal  of  borough  president  by  governor  on  charges — constitution- 
ality of  statutory  provisions  relating  thereto  —  filling  vacancy  occasioned 
by  removal  for  cause  —  construction  of  provision  for  removal — invalid 
reappointment. 

See  New  York  (City  of),  14-17. 

PABENT  AND  CHILD. 

JSee  Kaha  ▼.  Kahn  (Mem.),  525. 

Right  of  infant  husband  to  his  earnings  as  against  his  father. 
See  Husband  and  Wife,  2. 


See  Elmore  A  Hamilton  Qmtracting  Co.  v.  Slate  (Mem.),  581;  Matter 
of  City  of  New  York  (Mem.),  565. 

Parties  to  action  against  surety  upon  bond  given  by  agent  receiving 
money  for  transmission  abroad. 

See  Principal  and  Surety. 

PABTinON. 

See  Adams  v.  Briitol  (Mem.),  510;  Griffin  v.  McMa^wn  (Mem.),  514. 

PAYMENT. 

Of  taxes — when  involuntary. 

See  Tax,  15. 

PENAL  CODE. 

1.  §  351  —  BookmaJUng — Ineuffleienef/  of  information.  An  information 
charged  the  person  arrested  thereon  with  laying  odds  and  publishing  the 
same,  but  was  not  intended  to,  and  did  not.  charge  that  such  laying  odds 
and  publishing  was  by  an  v  writing  or  printed  instrument,  but  that  it  was 
oral.  IleUl,  that  such  in  formation  did  not  allege  acts  which  constitute 
the  crime  of  bookmaking  within  the  meaning  of  section  851  of  the  Penal 
Code  (section  986,  Penal  Law,  Consolidated  Laws),  which  provides  that 
any  person  who  engages  in  bookmaking  is  guiltv  of  a  misdemeanor  and 
prescribes  the  penalty  therefor.    People  ex  rel.  Licnienetein  v.  Langan.  260 

2.  §  587 —  Crimes —  Transfer  of  check  with  intent  to  defraud  creditors. 
Defendant  was  indicted  under  section  587  of  the  Penal  Code  (Penal  Law, 
§  1171)  for  transferring  a  check  payable  to  his  order  to  a  relative,  with 
intent  to  defraud  creditors.  Upon  the  trial  a  petition  presented  to  the 
court  in  bankruptcv  proceedings  against  defendant,  which  petition  was 
made  several  months  after  the  alleged  commission  of  the  crime,  and 
stated  facts  prejudicial  to  him,  but  not  relating  specifically  to  the  crime 
for  which  he  was  on  trial,  was  received  in  evidence  upon  the  ground 
that  defendant's  counsel  had  upon  cross-examination  "opened  the  door" 
by  inquiry  with  reference  to  the  petition  from  one  of  the  People's  wit- 
nesses, who  avowed  his  ignorance  of  its  contents.  Held,  that  the  petition 
was  not  competent  evidence,  and  that  although  the  trial  jud^e  instructed 
the  jury  on  receiving  it  that  it  was  not  competent  to  establish  the  state- 
ments contained  therein,  his  language  to  the  jury  on  their  request  for 
instructions  permitted  the  jurors  to  consider  it  for  a  purpose  for  which  it 
could  not  properly  be  considered,  and  rendered  its  erroneous  admission 
prejudicial  to  defendant;  further,  that  it  does  not  appear  that  the  petition 
was  admissible  for  any  purpose.    Peo]^  ▼.  SehleueL  47d 

PENAL  LAW. 

§   986.    See  Penal  Code,  1. 

§  1171.    See  Penal  Code,  2. 
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Attempt  to  commit  subornation  of,  does  not  constitute  a  crime  wliere 
tlie  ialse  testimony,  if  given,  would  not  liave  been  material  —  fact  that 
false  testimony  may  become  material  by  amendment  of  complaint 
immaterial. 

See  Crimes,  26,  27. 

PLEADING. 

See  Criinmins  v.  Carlyle  Realty  Co,  (Mem.),  682. 

POLICR 

1.  Evidence —  When  certifleate  of  police  surgean  not  conclusive  evidence 
of  disability  of  member  of  New  York  'police  force.  The  certificate  of  a  police 
surgeon  is  not  final  and  conclusive  evidence  of  the  disability  of  a  member 
of  the  New  York  police  force,  where  the  order  for  his  retirement  is  made  in 
opposition  to  his  wishes  and  to  his  claim  that  he  is  possessed  of  ^ood  health 
and  that  he  is  fully  able  to  discharge  all  the  duties  of  his  position. 
Matter  of  Uodgins  v.  Bingham,  128 

2.  Remedy  by  mandamus.  Where  issue  is  joined  as  to  the  truth  of  such 
a  certificate,  the  person  affected  thereby  has  a  right  to  have  it  tried  and 
determined  by  an  alternative  writ  of  mandamus.  Id. 

See  People  ex  rd.  Murphy  v.  Bingham  (Mem.),  519. 

POWEBS. 

Power  of  sale. 

See  Decedent's  Estate,  3. 

PBACTICR 

When  recovery  of  part  of  amount  due  under  single  contract  a  bar  to 
action  for  remainder. 

See  Estoppel. 

Statutes  regulating  legal  remedies  ranay  apply  to  actions  which  have 
accrued  or  are  pending  as  well  as  to  future  actions. 

See  Statutes. 

PBINCIPAL  AND  SURETY. 

Indemnity  bonds  —  Bond  given  by  agent  receiving  money  for  transmission 
abroad —  Parties  to  action  against  surety  upon  agent's  default.  This  actioD 
is  brought  on  a  bond  given,  pursuant  to  chapter  185  of  the  Laws  of  1907, 
by  a  person  engaged  in  selling  steamship  tickets  and  receiving  deposits 
of  money  for  transmission  to  foreign  countries,  conditioned  for  the  faith- 
ful holding  and  transmission  by  him  of  such  moneys  and  the  due 
accounting  therefor,  which  bond  was  signed  by  him  and  the  defendant,  a 
surety  company.  The  principal  in  the  bond  converted  the  moneys  so 
received  by  him  from  a  large  number  of  persons  and  to  an  amount  in 
excess  of  the  penalty  of  the  bond.  The  plaintiff  brings  this  action  ngainst 
the  surety  company,  impleaded  with  the  principal,  on  behalf  of  himself 
and  all  others  similarly  interested,  to  prove  their  rights  to  participate 
in  the  proceeds  of  the  bond,  and  to  compel  defendant  to  pay  over  such 
proceeds  pro  rata  to  himself  and  such  other  persons  as  may  become  par- 
ties and  exhibit  and  prove  their  claims.  Held,  that  as  the  bond  is  for 
the  benefit  of  every  person  who  deposited  money  with  such  agent,  the 
court  will  exercise  its  equitable  powers  to  prevent  the  amount  of  the 
penalty  thereof  being  paid  to  some  of  the  persons  defrauded  to  the 
exclusion  of  others  equally  entitled  to  payment  therefrom,  that  the  facts 
stated  in  the  complaint  constitute  a  cause  of  action,  and  that  the  action 
was  properly  brought  by  plaintiff  on  behalf  of  himself  and  all  others  sim- 
ilarly situated.     Ouffanti  v.  National  Surety  Co.  452 

See  County  of  E lie  v.  /)/«/*/ (Mem.),  501;  City  of  Middletoton  v.  ^Etna 
Indemnity  Co.  (Mem.),  543;  Benvegnav.  United  Surety  Co.  (Mem.), 
568. 

/    39 
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Validity  of  statute  requiring  persons  receiving  money  for  tmnsmission 
to  foreign  countries  to  file  bond  —  waiver  of  constitutional  benefits  — 
when  statutory  provision  for  penalty  does  not  constitute  dureis. 

See  CoNBTiTUTioNAii  Law,  1~8. 

PROCESS. 

Execution  against  wages  may  be  issued  on  judgment  recovered  prior  to 
enactment  of  statute  authorizing  such  execution. 

See  Garnishbe. 

PBOXnCATE  CAUSE. 

Of  accident. 

See  Neoliobncb,  1. 

PT7BLIC  SERVICE  COMMISSION. 

liight  to  appeal  from  order  of  Appellate  DiviBion  reversing  its 
determination. 

See  Appeal,  1. 

When  without  authority  to  refuse  permission  to  construct  railroad  in 
city  street. 

See  Railboads,  4. 

BAILBOABS. 

1.  Effect  of  ordinance  permitting  etreet  railroad  company  to  eonttruct  raU- 
road  and  tunnel  in.  city  etreets.  The  consent  of  the  municipal  authorities 
that  a  railroad  company  construct  its  tunnel  and  railroaa  in  the  city 
streets  is  not  the  grant  of  an  independent  franchise.  Not  only  the  fran- 
chise to  be  a  corporation,  but  the  franchises  granted  to  the  corporation, 
when  formed,  spring  from  the  state  ;  therefore,  tlie  consent  of  the  city  is 
but  a  step  in  the  grant  of  a  single,  indivisible  franchise  to  construct  and 
operate  a  street  railroad.     City  of  Neio  York  v.  Bryan,  158 

2.  Forfeiture  of  franchise  for  failure  to  comnlete  road.  The  fact  that 
the  consent  of  municipal  authorities  permitting  a  railroad  company, 
incorporated  under  the  General  Railroad  Law,  to  construct  its  railroad 
and  a  tunnel  in  the  city  streets,  prescribed  no  limit  of  time  within  which 
the  road  should  be  completed,  does  not  preserve  the  franchise  and  cor- 
porate rights  of  the  company  from  forfeiture  and  defeasance  for  its 
failure  to  finish  the  road  and  put  it  into  operation  within  ten  years  from 
the  time  of  its  incorporation,  as  required  by  section  5  of  the  Railroad 
Law  (L.  1890,  ch.  565),  although  the  company  had  commenced  the  con- 
struction of  the  road  within  five  years  and  expended  ten  per  cent  of  its 
capital  thereon.  The  statute  provides  not  only  that  the  corporate  exist- 
ence shall  cease  but  the  corporate  powers  also,  and  that,  in  the  same  con- 
tingency, the  franchise  bestowed  on  the  corporation  shall  cease.  Id. 

8.  Legal  status  affranchise  determinable  only  in  litigation  between  people 
and  claimants  tJiereto.  The  legal  status  of  such  a  franchise  and  the  rights 
of  the  parties,  claiming  to  be  the  owners  thereof,  to  the  property  and 
structures  created  in  the  execution  of  the  franchise,  should  be  deter- 
mined only  in  a  litigation  between  the  people  of  the  state,  from  whom 
the  franchise  sprang,  and  the  claimants  thereto,  so  that  the  determination 
shall  be  binding  ami  conclusive  on  everybody.  Id. 

4.  Public  service  commission  —  W7ie7i  mtliout  authority  to  refuse  permiS' 
sion  to  construct  railroad.  The  public  service  commission  determined 
that  the  public  interest  requirea  the  construction  and  operation  of  a 
railroad  upon  the  route  over  which  the  relator  had  acquired  a  franchise, 
but  recommended  that  the  peiTnission  and  approval  of  the  commission  be 
withheld  because  of  the  limitations  imposed  by  the  municipal  authorities 
of  the  city  of  New  York  upon  the  franchise  contract.    JSeld,  that  so  far 
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as  the  coDseat  of  the  municipal  authorities  to  the  construction  of  the 
proposed  line  may  be  limited  by  conditions  which  are  in  conflict  with  the 
provisions  of  the  Public  Service  Commissions  Law,  the  statute  must  pre- 
vail and  the  public  service  commission  was  without  authority  to  refuse 
to  the  relator  the  certificate  provided  for  in  section  53  of  the  Public  Service 
Commissions  Law.    People  ex  rel.  South  8/iore  Traction  Co.  v.  Willcox.    212 

See  Stephens  v.  N.T.,  CAW.  Ry.  Co.  (Mem.),  552;  ScJiafhauB  v.  C.  L 
&  G.  E.  Ry.  Co.  (Mem.),  557. 

Carrier  not  insurer  as  to  time  when  passenger  shall  reach  destination  — 
when  severe  snow  storm  excuse  for  delay  —  negligence  of  railroad  com- 
pany in  failing  to  mitigate  conditions,  question  of  fact. 

See  Carriers,  1-4. 

BEAL  PBOPEBTY. 

1.  Deed — Wlien  not  efiamperUme.  A  deed  is  not  champertous  where,  at 
the  time  it  was  executed  and  delivered  to  the  grantee,  his  grantor  was  in 
possession,  even  though  there  was  adverse  possession  at  the  time  such 
grantor  took  title.    Hoisted  v.  Silb&rstein.  1 

2.  Sufficiency  of  notice  of  sale  for  taxes.  A  notice  of  sale  of  lands  for 
taxes,  required  by  statute  to  be  served  upon  the  owner  or  occupant  after 
the  premises  have  been  sold,  stating  that  the  conveyance  by  the  comp- 
troller will  become  absolute  unless  the  premises  are  redeemed  within  six 
months,  and  that  thirty-seven  and  one-half  per  cent  must  be  added  to  the  . 
taxes  and  costs,  the  amount  of  which  is  given,  is  sufficient  without  car- 
rying out  such  percentage  in  dollars  and  cents.  Id. 

3.  Comput€ttion  of  time  for  redemption.  The  fact  that  the  time  for 
redemption  is  computed  from  the  day  of  the  last  sale,  giving  two  full 
years  therefor  from  the  day  on  which  such  sale  closed,  does  not  prejudice 
the  owner,  since  it  adds  to  the  time  in  which  he  had  the  right  to  redeem. 

Id. 

4.  Sufficiency  of  proof  of  service  of  notice.  The  proof  of  service  of  such 
notice  is  not  defective  when  it  is  shown  that  thefe  was  only  one  occupant 
of  the  premises,  and  that  it  was  served  upon  him  by  leaving  it  with  his 
wife  at  his  place  of  residence.  Id. 

5.  When  comptroller's  deed  need  not  he  acknowledged.  A  tax  deed  exe- 
cuted by  the  comptroller  which  is  witnessed  as  required  by  statute,  when 
it  is  accompanied  by  evidence  of  service  of  notice  of  sale  and  proof  of 
expiration  of  time  for  redemption,  is  entitled  to  record  without  being 
acknowledged.  Id. 

6.  Limitation  of  actions.  A  statute  of  limitations  intended  as  a  retro- 
spective law  must  give  a  reasonable  time  to  enforce  a  remedy,  available  at 
the  time  of  its  passage,  before  the  bar  of  the  statute  will  apply.  Id. 

7.  Reasonableness  of  Statute  of  Limitation.  The  statute  (Laws  1885.  chap. 
448,  section  2)  which  makes  the  comptroller's  deed  conclusive  evidence  of 
the  validity  of  a  tax  sale  unless  an  action  is  brought  within  six  months 
after  the  expiration  of  the  two  years  allowed  by  law  to  redeem,  while  in 
some  respects  a  curative  law,  is  primarily  and  essentially  a  statute  of 
limitations,  and  the  time  given  by  the  statute  is  a  reasonable  one.  Id, 

8.  Wfien  comptroller's  deed  conclusizfe.  The  comptroller's  deed  of  lands 
sold  at  a  tax  sale,  together  with  notice  to  occu])ant  and  proof  of  service 
thereof,  was  recorded  in  1887,  the  plaintiffs  and  their  predecessor  in  title 
continuing  in  possession  until  1897,  when  the  purchaser  at  such  sale 
obtained  possession.  Held,  that  while  the  plaintiffs  had  no  available  rem- 
edy against  the  state  until  after  they  were  dispossessed  in  1897  and  the 
running  of  the  short  Statute  of  Limitations  was  postponed  until  the  bap- 
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pening  of  that  event,  immediately  thereafter  they  had  a  remedy  by 
ejectment  and  the  statute  be^n  to  run;  hence  the  statute  had  run 
against  an  action  commenced  m  1906  and  became  conclusive  evidence 
not  only  that  the  tax  was  properly  levied,  but  that  all  the  notices  given 
required  by  law  previous  to  the  expiration  of  the  time  to  redeem  were 
regular  and  regularly  given,  published  and  served.  Id. 

9.  Wlien  comptroUei^'s  certificate  evidence  of  due  service  of  notice  to  redeem. 
The  recording  of  the  deed  being  prohibited  until  the  proofs  of  the  service 
of  the  notice  to  redeem  had  been  made,  and  the  time  therein  specified 
had  expired,  and  the  certificate  of  the  comptroller  to,  that  effect  had 
been  given,  the  certificate  became  the  evidence  of  the  notice  and  the 
service  thereof,  which  is  required  by  the  statute  to  be  recorded  in  con- 
nection with  the  deed.  Id. 

See  Frank  v.  Carter  (Mem.),  572  ;  Napier  v.  Spelmann  (Mem.),  675. 

Contract  of  sale  —  when  delay  beyond  time  to  close  contract  may  be 
excused. 

See  Contract,  5. 

Buildings  erected  after  institution  of  condemnation  proceedings  — 
when  building  should  be  treated  as  personal  property  for  purposes  of 
damages. 

See  Eminent  Domain,  1,  2. 

Action  to  determine  claims  to  —  statute  authorizing  Seneca  Nation  of 
Indians  to  bring  actions  in  reference  to  real  estate  on  reservations. 

See  Indians,  1-4. 

Tenancy  from  year  to  year  —  each  year  constitutes  a  new  term  —  claim 
for  unpaiu  rent  for  each  year  separate  cause  of  action. 

See  Landlord  and  Tenant. 

When  easement  in  road  not  extinguished  by  opening  of  new  street. 
See  Streets,  2. 

Condemnation  of  fee  of  street  —  erroneous  award. 
See  Streets,  8. 

•  Use  of  percolating  waters  —  construction  and  application  of  statute 
prohibiting  pumping  of  subterranean  mineral  waters  —  what  appropria- 
tion of  underground  watera  may  be  restrained  —  regulation  of  use  of  per- 
colating waters  within  police  power  of  state  —  what  defendant  may 
show  in  action  to  restrain  pumping  of  waters — presumption  of  validity 
of  statute  —  right  of  people  to  bring  action  under  statute. 

See  Waters  and  Watercourses,  1-7. 

BECEIVEB4SL 

See  People  v.  Federal  Bank  (Mem.),  527  ;  Boyer  v.  Boyer  (Mem.),  568. 

BIPABIAN  BIGHTS. 

See  Naylor  v.  N.  Y.  C.  <fe  H.  R.  R.  R.  Co,  (Mem.),  544. 

SALE. 

See  Rudd  v.  Winkler  (Mem.),  558. 

Of  real  property — specific  performance  of  contract  —  when  delay 
beyond  time  appointed  to  close  contract  may  be  excused. 

See  Contract,  5. 

When  actual  cost  of  article  to  be  delivered,  not  contract  price,  is 
measure  of  damages,  upon  purchaser's  refusal  to  complete  contract. 

See  Contract,  ft 
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For  taxes  —  sufficiency  of  notice  of  sale  —  computation  of  time  for 
redemption  —  sufficiency  of  proof  of  service  of  notice  —  when  comp- 
troller's deed  need  not  bo  acknowledged  —  limitation  of  actions  —  reason- 
ableness of  statute  of  limitation  — w'hen  comptroller's  deed  conclusive  — 
when  comptroller's  certificate  evidence  of  due  service  of  notice  to  redeem. 

See  Real  Pkopeuty,  2-9. 

SCHOOLS. 

See  People  ez  rel,  B.  C.  A.  Society  v.  Ilendnckson  (Mem.),  651. 

SEAL. 

Effect  of  corporate  seal, 

See  CoKPORATioNS,  7. 

SERVICE. 

See  Kramer  v.  Buffalo  Union  Furn/tce  Go,  (Mem.),  532. 

Of  notice  of  sale  for  taxes  —  sufficiency  of  proof  —  when  comptroller's 
certificate  evidence  of  due  service  of  notice  to  redeem. 

See  Real  Puopehty,  4,  9. 

Improper  service  of  order  in  supplementary  proceedings  upon  foreign 
corporation. 

See  Supplementary  Proceedings. 

SEBVICES. 

See  Moore  v.  Grant  (Mem.),  515;  Isaacs  v.  Commercial  Co.  (Mem.),  555. 

SESSION  LAWS. 

1.  1885,  Ch.  448  —  Beasonahleness  of  statute  making  ccmptroller's  deed 
conclusive  evidence  of  tlie  validity  of  a  tax  sale.  The  statute  (Laws  1885, 
chap.  448,  section  2)  which  makes  a  comptroller's  deed  conclusive  evi- 
dence of  the  validity  of  a  tax  sale  unless  an  action  is  brought  within  six 
months  after  the  expiration  of  the  two  years  allowed  by  law  to  redeem, 
while  in  some  respects  a  curative  law,  is  primarily  and  essentially  a 
statute  of  limitations;  and  the  time  given  by  the  statute  is  a  reasonable 
one.     Halsted  v.  Silbei'stein.  1 

2.  1890,  Ch.  565 —  Railroad  Law —  Forfeiture  of  franchise  for  failure  to 
complete  railroad.  The  fact  that  the  consent  of  municipal  authorities  per- 
mitting a  railroad  company,  incorporated  under  the  General  Railroad 
Law,  to  construct  its  milroad  and  a  tunnel  in  the  city  streets,  prescribe 
no  limit  of  time  within  which  the  road  should  be  completed,  does  not 
preserve  the  franchise  a!id  corporate  rights  of  the  company  from  for- 
feiture and  defeasance  for  its  failure  to  finish  the  road  and  put  it  into 
operation  within  ten  vears  from  the  time  of  its  incorporation,  as  required 
by  section  5  of  the  llailroad  Law  (L.  1890,  ch.  565),  although  the  com- 
pany had  commenced  the  construction  of  the  road  within  five  years  and 
expended  ten  per  cent  of  its  capital  thereon.  The  statute  provides  not 
only  that  the  corporate  existence  shall  cease  but  the  corporate  powers 
also,  and  that,  in  the  same  contingency,  the  fmuchise  bestowed  on  the 
corporation  shall  cease.     City  of  New  York  v.  Bryan.  158 

3.  1895,  Ch.  1006  —  Streets  and  highways  —  Wlien  puMic  street,  actually 
opened  and  in  use,  deemed  to  be  closed  under  ordinance  opening  new  street  in 
place  tJiere^f.  The  intent  of  section  2  of  chapter  1006  of  the  Laws  of  1895, 
which  provides  for  closing  streets  in  certain  cities,  is  that  a  street  actu- 
ally open  and  in  public  use  shall  so  continue  until  the  new  street  which  is 
to  take  its  place  shall  be  physically  opened  and  capable  of  such  use; 
hence,  owners  of  a  street  or  roadbed  in  a  city,  where  such  statute  is  in 
force,  may  be  restrained  from  closing  or  fencing  the  street  or  roadbed  in 
front  of  their  premises  until  such  time  as  a  new  street  shall  be  opened 
to  take  its  place.     Johnson  <fe  Co.  v.  Cox.  110 
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4.  1901,  Ch.  4^  — New  York  city  charter — Eminent  domain^ Pay- 
ment of  interest  on  Uind  taken  by  city  prior  to  coinpietion  of  condemnation 
proceedings.  The  provisions  of  the  Greater  New  York  charter  (L.  1901, 
ch.  466,  §  990),  relating  to  the  payment  of  interest  in  cases  where  the  city 
appropriates  land  prior  to  tlie  conclusion  of  condemnation  proceedings 
involve  the  payment  of  compound  interest  by  the  city  from  the  date  bf 
the  commissioners'  report.  Where,  however,  a  supplemental  report  was 
made  by  the  commissioners  making  the  award  to  unknown  owners,  Iield, 
that  interest  on  the  value  of  the  land  should  be  calculated  to  the  date  of 
the  second  report,  and  such  interest,  together  with  the  value  of  the  land, 
should  become  a  new  principal  on  which  the  landowner  should  be  awarded 
interest  until  the  payment  of  his  claim  by  the  city.  Matter  of  Mott  ffaten 
Canal  Docks,  175 

5.  1907,  Ch,  185  —  Principal  and  surety  —  Indemnity  bonds  —  Bond 
given  by  agent  receiving  money  for  transmission  abroad  —  Parties  to  (action 
against  surety  upon  agenfsdrfault.  This  action  is  brought  on  a  bond 
^iven,  pursuant  to  chapter  185  of  the  Laws  of  1907,  by  a  person  engaged 
m  selling  steamship  tickets  and  receiving  deposits  of  money  for  trans- 
mission to  foreign  countries,  conditioned  for  the  faithful  holding  and 
transmission  by  him  of  such  moneys  and  the  due  accounting  therefor, 
which  bond  was  signed  by  him  and  the  defendant,  a  surety  company. 
The  principal  in  the  bond  converted  the  moneys  so  received  by  him  from 
a  large  number  of  persons  and  to  an  amount  in  excess  of  the  penalty  of 
the  bond.  The  plaintifT  brings  this  action  against  the  surety  companv, 
impleaded  with  the  principal,  on  behalf  of  himself  and  all  others  similarlv 
interested,  to  prove  their  rights  to  participate  in  the  proceeds  of  the  bond, 
and  to  compel  defendant  to  pay  over  such  proceeds  pro  rata  to  himself 
and  such  other  persons  as  may  become  parties  and  exhibit  and  prove  their 
claims.  Ileldj  that  as  the  bond  is  for  the  benefit  of  every  person  who 
deposited  money  with  such  agent,  the  court  will  exercise  its  equitable 
powers  to  prevent  the  amount  of  the  penalty  thereof  being  paid  to  some  of 
the  persons  defrauded  to  the  exclusion  of  others  equally  entitled  to  pay- 
ment therefrom,  that  the  facts  stated  in  the  complaint  constitute  a  cause 
of  action,  and  that  the  action  was  properly  brought  by  plaintiff  on  behalf 
of  himself  and  all  others  similarly  situated.  Gi^anti  v.  National  Surety 
Co.  453 

6.  Idem  —  Constituiional  law  —  Validity  of  chapter  185,  Laws  of  1907, 
regulating  ilie  taking  of  deposits  for  transvussion  to  foreign  countries.  Chap- 
ter 185  of  the  Laws  of  1907,  entitled  "An  act  to  regulate  the  taking  of 
deposits  by  certain  persons,  firms  and  corporations,"  is  constitutional  in 
subjecting  to  regulation  the  particular  class  of  persons  designated  by  the 
statute.  The  regulation  of  the  business  of  receiving  deposits  of  money  is 
plainly  within  the  power  possessed  by  the  stiite  to  regulate  the  contuict 
of  various  pursuits,  when  necessary  for  the  protection  of  the  public.  The 
statute  does  not  improperly  discriminate  against  the  class  of  persons 
engaged  in  selling  steamship  tickets,  who  in  conjunction  with  such  busi- 
ness carry  on  the  business  of  receiving  deposits  of  money  for  future 
transmission  to  foreign  countries,  and  in  favor  of  others.  An  individual 
may  waive  even  a  constitutional  provision  for  his  benefit,  when  no 
question  of  public  policy  or  public  morals  is  involved,  and  where  a  person, 
engaged  in  the  business  of  selling  steamship  tickets  to  foreign  countries, 
and  desiring  to  carry  on,  in  conjunction  therewith,  the  business  of  receiv- 
ing deposits  of  money  for  the  purpose  of  transmitting  it  to  foreign  coun- 
tries, ^ave,  pursuant  to  chapter  185  of  the  Laws  of  1907,  a  bond  to  the 
People  of  the  state,  with  a  surety,  for  the  faithful  holding  and  transmis- 
sion of  all  moneys  delivered  to  hfm  for  that  purpose,  he  thereby  waived 
the  right  to  question  the  constitutionality  of  the  statute,  and  his  surety  is 
estopped  from  raising  that  question  in  an  action,  thereafter  brought 
against  it,  upon  the  principal's  defalcation  by  those  who  made  deposits 
on  the  faith  of  the  undertaking.     The  fact  that  the  statute  provides  that  a 
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person,  who  carries  on  i\\e  business  of  receiving  deposits  of  money  for 
transmission  to  foreign  countries,  without  giving  such  bond  shall  be  guilty 
of  a  misdemeanor,  does  not  constitute  a  duress  which  relieves  the  princi- 
pal and  surety  who  executed  the  bond  in  question  from  the  imputation  of 
having  voluntarily  waived  the  invalidity,  if  any,  of  the  statute.  The 
statute  is  not  unconstitutional  as  infringing  on  the  exclusive  right  of 
Congress  to  regulate  foreign  and  interstate  commerce.  Although  in  a 
limited  degree  affecting  intci*state  commerce,  it  is  not  for  that  reason  a 
needless  intrusion  upon  the  Federal  jurisdiction  or  strictly  a  regulation  o{ 
interstate  commerce,  but  is  to  be  considered  as  an  ordinary  police  regula- 
tion and,  therefore,  not  invalid.    Museo  v.  United  Surety  Co,  459 

7.  Public  service  commission —  W7ieJi  without  autJiority  to  refuse  per- 
mission to  construct  railroad.  The  public  service  commission  determined 
that  the  public  interest  required  the  construction  and  operation  of  a  rail- 
road upon  the  route  over  which  the  relator  had  acquired  a  franchise,  but 
recommended  that  the  permission  and  approval  of  the  commission  be  with- 
held because  of  the  limitations  imposed  by  the  municipal  authorities  of 
the  city  of  New  York  upon  the  franchise  contract.  Held,  that  so  far  as 
the  consent  of  the  municipal  authorities  to  the  construction  of  the  pro- 
posed line  maybe  limited  by  conditions  which  are  in  conflict  with  the  pro- 
visions of  the  Public  Service  Commissions  Law,  the  statute  must  prevail 
and  the  public  service  commission  was  without  authority  to  refuse  to  the 
relator  the  certificate  provided  for  in  section  53  of  the  Public  Service 
Commissions  Law.     People  ex  rel.  South  S/ioi'e  Traction  Co,  v.  WiUcox.    212 

8.  1908,  Ch.  429  —  Statute  prohibiting  pumping  of  subterranean  mineral 
waters  —  construction.  Chapter  429  of  the  Laws  of  1908  does  not  operate 
to  prohibit,  as  unlawful,  all  pumping  from  wells  bored  into  the  rock,  of 
mineral  waters  holding  in  solution  mineral  salts  and  an  excess  of  carbonic 
acid  gas,  for  the  purpose  of  extracting,  liquefying  or  vending,  separately, 
such  gas  as  an  article  of  commerce,  and  the  prohibition  is  not  to  be 
enforc^ed  irrespective  of  whether  the  use  by  the  defendants  of  their  prop- 
erties is  a  reasonable  one  or  not,  relatively  to  the  legal  rights  of  other 
landowners.     People  v.  N,  T.  Carbonic  Acid  Gas  Co.  421 

9.  Idem  —  Regulation  of  use  cf  percolating  waters  within  police  powers. 
The  act  and  the  authority  to  enforce  it  by  an  action  in  the  name  of  the 
People  are  to  be  construed,  not  as  intending  to  exercise  governmental 
power  arbitrarily,  but  as  promulgating  a  rule,  with  authority  to  a  tax- 
payer, or  to  the  law  oflScer  of  the  state,  to  enforce  obedience  to  it  by  an 
action  which  should  regulate  the  appropriation  and  use  of  the  common 
natural  supply  b^  owners  of  lands  coming  within  the  provisions  of  the 
statute.  It  is  quite  within  a  reasonable  exercise  of  the  police  power  to 
regulate  such  rights.  Id. 

10.  1909,  Ch.  81  — Indian  Law  —  Provision  autlwrizing  Seneca  nation  to 
maintain  (tctions  in  reference  to  real  estate  on  resertation.  Section  55  of  the 
Indian  I^aw  (Cons.  Laws,  ch.  26,  §  54)  authorizes  the  Seneca  nation  of 
Indians  to  bring  certain  actions  with  reference  to  real  estate  on  their 
reservations,  but  provides  that  nothing  therein  contained  shall  enlarge 
or  in  any  way  affect  the  right,  title  or  interest  of  the  Seneca  nation,  or  of 
such  Indians  in  and  to  such  reservations,  as  between  them  and  the 
grantees  or  assignees  of  the  pre-emption  right  of  such  reservations  under 
3ie  grants  of  the  state  of  Massachusetts.     Seneca  Nation  v.  Appleby.    318 

11.  Idem  —  Purpose  of  statutory  provision.  The  com  plaint  herein  alleges 
possession  and  ownership  by  the  Seneca  nation  in  fee  of  lands  on  its  res- 
ervations and  that  defendant  claims  title  thereto  under  various  mesne  con- 
veyances from  the  state  of  Massachusetts,  and  pra3'ed  judgment  that 
defendant  be  barred  from  all  interest  therein.  Defendant  set  forth  his 
claim  as  successor  in  interest  of  the  ri^ht  of  pre-emption  of  that  state  to 
own  the  lands  in  fee  subject  only  to  plaintiff's  right  of  occupancy.     Held, 
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that  the  only  purpose  of  tlio  statutory  pro  vision,  is  to  enable  the  Indian 
nation  to  protect  the  occupancy  and  possession  of  its  lands  and  recover 
indemnity  from  any  persons  who  have  violated  that  right;  that  plaintiff 
has  no  right  to  sue  upon  the  cause  of  action  alleged  in  the  complaint  and 
the  court  is  prohibited  by  statute  from  determining  the  controversy.    Id. 

12.  1909,  Ch.  36  —  Ldbor  Law  —  construction  of  prouigion  requiring  that 
"  machinery  of  eTei*y  description*'  in  factories  should  be  guarded — a^ideni 

fxom  a  necessary  and  obvious  danger.  The  purpose  of  the  Labor  Law,  in 
directing  that  certain  appliances  therein  named  and  "  machinery  of  every 
description  "  in  factories,  should  be  guarded,  is  to  protect  employees  from 
unnecessary  and  hidden  dangers.  Where,  however,  danger  to  employees 
does  not  exist  or  is  not  to  be  reasonably  expected  it  is  not  necessary,  under 
the  statute,  for  employers  to  guard  even  the  machines  or  appliances 
enumerated  therein.     WynkoopY.  Ludiow  Valve  Mfg.  Co.  824 

13.  1909,  Ch.  61  —  Stock  Corporation  Law  —  Statutory  right  of  stock- 
holdei'S  to  inspect  hooks  of  coiyorations  and  make  transcripts  thereof. 
Section  53  of  the  Stock  Corporation  Law  (Cons.  Laws,  ch.  58,  §  33)  recog- 
nizes an  absolute  right  in  a  stockholder  to  inspect  the  books  or  a  corpora- 
tion and  imposes  an  absolute  duty  upon  the  corpomtiou  and  the  custodian 
of  the  stock  book  to  permit  such  inspection.  The  stockholder  has  a  right 
to  take  memoranda  therefrom  in  the  course  of  his  examination  in  order  to 
assist  his  recollection.    Henry  v.  Babcock  dh  Wilcox  Co.  802 

14.  1909,  <7A.  74  —  Defective  assessment  —  Curative  act  —  Constitution- 
ality. Chapter  74  of  the  Laws  of  1909  is  curative  in  part,  but,  as  it  also 
provides  for  the  completion  of  an  imperfect  assessment  duly  commenced 
under  a  valid  statute  but  not  finished  because  notice  had  not  been  given 
nor  an  opportunity  to  be  heard  afforded,  as  required  by  the  Tax  Law, 
to  this  extent  it  is  in  the  nature  of  an  act  authorizing  a  reassessment. 
The  legislature  has  power  to  authorize  a  reassessment,  or  the  completion 
of  an  imperfect  assessment,  by  doing  something  which  should  have  been 
done  before,  but  was  not  done  in  time,  or  not  done  at  all.  A  curative 
statute  acts  directly  upon  a  defective  assessment  and  legalizes  it  without 
further  pro<'edure  by  the  taxing  officers.  This  may  legally  be  done  as  to 
such  features  of  the  procedure  as  might  have  been  omitted*  in  the  original 
statute  without  affecting  its  validity.  When,  however,  the  new  act 
requires  something  more  to  be  done  by  the  taxing  officers  and  legalizes 
the  assessment,  provided  those  acts  are  done,  it  provides  for  a  reassess- 
ment, or  the  completion  of  the  old  assessment.  Such  legislation  is  valid, 
provided  the  original  taxing  act  was  valid  and  the  omission  sought  to 
be  remedied  is  not  jurisdictional,  but  an  irregularity.  Hence  the  act 
in  question  is  constitutional,  both  upon  principle  and  authority,  except 
as  to  one  of  its  provisions.  To  the  extent  that  this  statute  prohibits  the 
court  from  giving  relief  in  actions  or  proceedings  pending  when  the  act 
was  i)assed  on  account  of  irregularities  theretofore  existing,  it  is  uncon- 
stitutional, because  in  effect  it  legalizes  the  assessment,  even  if  no  oppor- 
tunity to  be  heard  is  given  as  required  by  the  other  provisions  of  the 
act.  That  sentence,  however,  stands  by  itself,  and  is  so  separated  from 
the  rest  of  the  statute  in  purpose  and  meaning  that  it  may  be  eliminated 
without  affcjcting  the  validity  of  the  remainder.  People  ex  rel.  American 
Exchange  Nat.  B(hnk  v.  Purdy.  270 

SPECIFIC  PERFORMANCE. 

See  McCtum  v.  Lex  Realty  Co.  (Mem.),  499 ;  Pratt  v.  Clark  (Mem.), 

502. 

Of  contract  for  sale  of  real  property — when  delay  beyond  time 
appointed  to  close  contract  may  be  excused. 

See  Co>'TiiACT,  5. 
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SPBINGS. 

Construction  and  application  of  statute  prohibiting  pumping  of  subter- 
ranean mineral  waters. 

See  Waters  and  Watercourses,  1-7. 

STATUTES. 

Statutes  reguldting  legal  remedies  may  apply  to  actions  which  have  accriied 
or  are  pending  as  well  as  to  future  actions.  Statutes  regulating  legal  reme- 
dies are  generally  construed  as  operative  upon  an  existing  condition  of 
things  as  well  as  upon  conditions  to  arise  after  their  enactment. 
Where  a  new  statute  deals  with  procedure  only,  prima  facie  it  applies  to 
all  actions  —  those  which  have  accrued  or  are  pending,  ana  future 
actions.    Laird  v.  Carton,  169 

STOCEBBOKEBS. 

See  Jones  v.  Hoadley  (Mem.),  512. 

STOCKHOLDEBS. 

Statutory  right  of,  to  inspect  books  of  corporations  and  make  trans- 
cripts thereof. 

See  Corporations,  9. 

STOCKS. 

See  L.  &B.  K  R.  R,  Co,  v.  EUiott  (Mem.).  545. 

STREETS. 

1.  When  public  street,  actuaUy  opened  and  in  use,  deemed  to  be  dosed 
under  ordinance  opening  new  street  in  place  tliereof  The  intent  of  section 
2  of  chapter  1006  of  the  Laws  of  1895.  which  provides  for  closing  streets 
in  certain  cities,  is  that  a  street  actually  open  and  in  public  use  shall  so 
continue  until  the  new  street  which  is  to  take  its  place  shall  be  physically 
opened  and  capable  of  such  use;  hence,  owners  oi  a  street  or  roadbed  in 
a  city,  where  such  statute  is  in  force,  may  be  restrained  from  closing  or 
fencing  the  street  or  roadbed  in  front  of  their  premises  until  such  time  as 
a  new  street  shall  be  opened  to  take  its  place.    Johnson  &Co.y.  Cox.    110 

2.  Real  property  —  When  easement  in  road  not  exiinguisJied  by  opening  of 
neto  street.  The  premises  of  the  parties  abut  upon  a  road  which  has  been 
in  use  for  many  years.  In  a  partition  deed  by  their  predecessors  in  title 
this  road  was  laid  out  on  a  map  accompanying  the  deed  of  the  prem- 
ises, and  made  a  part  of  it.  The  road  was  used  by  the  tenants  in  common 
of  the  property  prior  to  the  partition  deed  and  subsequent  to  the  deed 
has  been  so  used  by  their  successors  in  interest.  Held,  that  the  plaintiff 
and  the  defendants,  through  their  respective  predecessors  in  interest, 
being  grantees  in  the  same  partition  deed,  each  received  the  grant  of  a  pri- 
vate easement,  which  can  only  be  acquired  by  a  third  party  under  condem- 
nation proceedings,  or  a  conveyance  ;  that  the  easement  so  obtained  is  not 
extinguished  by  the  laying  out  of  the  new  street  and  the  discontinuing 
the  old  one,  and  that  one  of  the  owners  under  the  partition  deed  is  enti- 
tled to  enjoin  other  owners  taking  title  thereby  from  inclosing  or  fencing 
in  the  land  which  forms  a  part  of  such  roadbed  in  front  of  their 
property.  Id, 

8.  Condemnation  of  fee  of  street  —  Erroneous  award.  The  city  of  New 
Yotk  instituted  proceedings  to  acquire  the  fee  to  lands  upon  which  a 
street  had  been  laid  out  and  used.  The  owner  had  conveyed  various 
parcels  on  both  sides  of  the  street  but  retained  title  to  the  fee  of  the 
street.  Commissioners  awarded  a  substantial  sum  to  unknown  owners. 
The  entire  award  is  claimed  by  both  the  purchaser  of  the  fee  of  the  street 
and  by  the  abutting  owners.  Ueld,  that  no  party  is  entitled  to  more  than 
a  nominal  award  and  that  so  far  as  now  appears  none  of  the  claimants  are 
justly  or  equitably  entitled  to  any  part  ol:  the  fund  so  awarded.  Hence 
the  proceeding  is  remitted  to  the  Special  Term.  Matter  of  City  of  Neio 
York,  286 
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STTBBOQATIOK. 

1.  Doctrine  of,  applicdbU  to  lien  for  taxes  or  (ueesgrnenie.  There  ia  noth- 
ing in  the  nature  of  a  lien  for  taxes  or  assessments,  or  in  the  fact  that 
such  lien  exists  in  favor  of  a  sovereign  taxing  power,  to  prevent  the  appli- 
cation of  the  equitable  doctrine  of  subrogation  when  justice  demands  it. 
Title  Guarantee  d  Trust  Co.  v.  Haven.  497 

2.  Wh^n  bank  entitled  to  be  subrogated  to  lien  of  city  for  assessments 
paid  by  forged  clieek.  Defendants  agreed  to  sell  certain  premises  in 
the  city  of  New  York  to  plaintiff  free  and  clear  of  all  liens  and  incum- 
brances. Before  the  last  payment  was  made,  certain  assessments  for 
grading  an  avenue,  which  were  levied  during  the  lifetime  of  defend- 
ants* testatrix,  were  paid  by  a  forged  check  drawn  by  an  unknown  per- 
son against  the  fuuds  of  one  of  plaintiff's  depositors,  which  check  was 
paid  by  plaintiff  in  the  belief  that  it  was  genuine.  On  the  discovery 
of  the  forgerv  pliiintiff  restored  the  amount  of  the  forged  check  to  the 
credit  of  the  aepositor  against  whose  account  the  check  had  been  drawn. 
Plaintiff  brought  this  suit  praying  judgment  that  upon  the  payment  of 
the  assessments  it  became  subrogated  to  the  lien  of  the  assessments 
upon  the  lands  subject  thereto,  and  that  such  lien  remains  in  full  force 
as  between  the  parties  to  the  action;  that  the  lien  attached  to  the 
moneys  received  by  the  defendants  as  the  purchase  price,  which  in 
equity  represents  the  land;  and  that  the  plaintiff  recover  the  amount  of 
the  assessments  from  the  lefendants.  Held,  that  section  112  of  the  Nego- 
tiable Instruments  Law  has  no  application  to  these  facts,  and  that  upon 
the  assumption  that  the  payment  of  the  assessment  was  purely  gratuitous 
and  in  nowise  in  discharge  of  any  reiil  or  supposed  obligation  upon  the 
part  of  the  person  from  whose  account  the  money  was  paid  or  of  the 
unknown  forger,  but  was  brought  about  solely  by  mistake  induced  by  the 
forgery,  plaintiff  is  entitled  to  be  subrogated  to  the  lien  of  the  city  as  against 
the  proceeds  of  the  sale  of  the  land  in  the  hands  of  the  defendants.  Id. 

8.  When  bank  not  entitled  to  be  subrogated  to  lien  of  city  for  taxes 
paid  by  forged  efieck.  Upon  the  same  state  of  facts  in  other  respects, 
where  a  forged  check  was  used  to  pay  taxes,  instead  of  assessments, 
levied  during  the  lifetime  of  defendants'  testatrix,  and  which  were 
her  personal  debts,  the  money  represented  by  the  check  cannot  be 
regarded  as  having  been  applied  to  relieve  the  devised  premises  from  a 
lien;  this  fact  prevents  the  equitable  doctrine  of  subrogation  from  being 
available  to  plaintiff.  Id. 

SUPPLEMEKTAItY  PBOCEEDINGS. 

Corporations  —  Improper  service  of  order  in  supplementary  proceedings 
upon  foreign  corporation.  It  is  not  sufficient  service  of  an  order  in  supple- 
mentary proceedings,  by  which  a  foreign  corporation  is  required  to  make 
discovery  on  oath  concerning  its  property,  to  deliver  such  order  to  a  person 
designated  by  the  corporation  as  one  upon  whom  a  summons  might  be 
served  in  accordance  with  the  General  Corporation  Law  and  section  41(2  of 
the  Code  of  Civil  Procedure,  but  such  service  must  be  made  in  accord- 
ance with  section  2452  of  the  Code  upon  an  officer  of  the  corporation. 
Matter  of  Meyer  v.  Consolidated  Ice  Co.  471 

SUPREME  OOUBT. 

Power  of,  to  review  action  of  state  board  of  tax  commissioners  —  what 
must  be  considered  by  Appellate  Division. 

^Tax,  1,  2. 

SXJBPLUS  MONEY. 

See  0 reason  v.  Holcomb  (Mem.),  671. 


1 .  Franchise  tax  on  corporations  —  Po^joer  of  Supreme  Court  to  review 
actionof  state  board  of  tax  commissioners.  The  power  conferred  upon  the 
Supreme  Court  to  review  the  action  of  the  state  board  of  tax  commission- 
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era  in  valuing  a  special  franchise  for  purposes  of  taxation  is  wholly  statu- 
tory. A  certiorari  proceeding  under  the  Tax  Law  is  very  like  a  revaluation 
of  the  property,  since  the  court  is  authorized  to  take  further  proof  and 
must  endeavor  to  reach  a  correct  conclusion  as  to  the  proper  valuation  of 
the  assessed  property.  People  ex  rel,  Jamaica  Water  Supply  Co.  v.  Tax 
Comrs.  39 

3.  What  must  he  considered  by  Appellate  Division.  When  such  a  case 
has  been  heard  before  a  referee  and  a  determination  had  thereon  by  the 
court  at  Special  Term,  the  Appellate  Division,  in  reviewing  the  decision, 
must  consider  the  return  of  the  assessing  officers,  including  all  proofs  and 
exhibits  accompanying  the  same,  as  well  as  the  testimony  reported  by  the 
referee  and  his  conclusions.  Id. 

8.  No  prescribed  rule  of  valuation  of  special  franeJiises.  The  legislature 
has  not  seen  fit  to  prescribe  any  rule  by  which  the  value  of  special  fran- 
chises is  to  be  ascertained,  and  it  is  beyond  the  province  of  the  courts  to 
lay  down  an  exclusive  rule  of  franchise  valuation  applicable  to  all  cases, 
although  in  many  ctises  the  application  of  the  net  earnings  rule  would 
result  in  a  fair  and  just  valuation.  There  are  many  cases,  however,  to 
which  it  would  not  be  applicable  at  all.  Id. 

4.  Duty  of  appellate  courts  in  reviewitig  assessment.  When  a  particular 
assessment  comes  up  for  review,  the  duty  of  the  appellate  courts  is  dis- 
charged when  they  inquire  whether  the  rule  whereby  the  value  of  the 
special  franchise  was  ascertained  was  reasonably  adapted  to  that  end,  and, 
if  so,  whether  it  was  consistently  and  correctly  applied  to  the  facts.       Id. 

5.  When  assessjnents  condemned.  It  is  only  when  undisputed  facts  are 
before  the  assessors,  and  by  adopting  some  wrong  rule  or  method  they 
disregard  such  facts  and  thus  enhance  their  assessments,  or  when,  by 
adopting  a  wrong  rule  or  method,  thev  include  in  their  assessments  some 
element  of  value  not  belonging  there,  that  the  courts  condemn  assessments 
for  the  use  of  an  improper  rule  or  method.  Id. 

6.  Assessment  presumed  correct  —  How  presumption  overcome.  The  pre- 
sumption is  that  the  determination  of  the  assessors  is  correct,  and  to 
relieve  itself  from  assessment  it  is  incumbent  upon  a  relator,  in  proceed- 
ings by  certiorari,  to  clearly  show  that  the  assessment  was  erroneous. 

Id. 

7.  Net  earnings  rule  —  Valuation  thereunder.  The  net  earnings  rule  con- 
templates a  valuation  upon  the  basis  of  the  net  earnings  of  the  corpora- 
tion which  are  attributable  to  its  enjoyment  of  the  special  franchise. 
The  method  is  thus  applied:  (1)  Ascertain  the  gross  earnings.  (2)  Deduct 
the  operating  expenses.  (8)  Deduct  a  fair  and  reasonable  return  on  that 
portion  of  the  capital  of  the  corporation  which  is  invested  in  tangible 
property.  The  resulting  balance  gives  the  earnings  attribuUible  to  the 
special  franchise.  If  this  balance  be  capitalized  at  a  fair  rate  we  have  the 
value  of  the  special  franchise.  Id. 

8.  I'axes  should  be  deducted.  Where  the  net  earnings  rule  is  adopted  the 
taxes  should  be  deducted  from  the  gross  earnings  in  order  to  determine 
the  net  earnings  of  the  taxpayer.  The  de<luction  to  which  the  taxpayer 
is  entitled  on  account  of  taxes,  however,  does  not  include  the  special 
franchise  tax  itself.  Id. 

9.  Allowance  sfwuld  be  made  for  depreciation.  In  order  to  ascertain  the 
true  earning  capacity  of  the  property,  a  proportionate  allowance  should 
be  made  out  of  the  gross  earnings  on  account  of  the  general  depreciation 
of  a  plant  which  will  ultimately  require  replacement.  Id. 

10.  When  six  per  cent  may  be  adopted  as  reasonable  rate  of  return  from 
business.     While  evidence  as  to  what  constitutes  a  fair  and  reasonable  rate 
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of  return  in  the  business  of  a  corporation  may  properly  be  taken  by  the 
court,  in  the  absence  of  such  evidence  it  may  adopt  six  per  cent  as  a  fair 
rate  for  the  purpose  of  calculating  the  value  of  a  special  franchise  under 
the  net  earnings  rule.  Id, 

11.  Pffsent  value  of  land  must  be  taken  into  account.  The  present  value 
of  the  land  occupied  by  the  plant  must  be  taken  into  accoimt  in  applying 
the  net  earnings  rule  to  the  valuation  of  the  special  franchise.  If  this 
would  result  in  giving  a  special  franchise  no  tjixable  value  at  all,  that 
would  be  a  conclusive  reason  for  rejecting  the  net  earnings  rule  in  such 
a  case  and  would  demand  the  adoption  of  some  other  methcxl  of  valuation. 

Id. 

12.  Equalization  of  special  franefiise  assessments.  The  state  board  of  tax 
commissioners  under  the  statutes  as  they  now  stand  has  no  power  to 
reduce  the  valuation  of  the  special  franchises  for  purposes  of  equalization; 
but  the  Tax  Law  authorizes  the  court  on  certiorari  to  reduce  an  assess- 
ment for  a  special  franchise  upon  the  ground  of  inequality,  so  as  to 
equalize  it  with  other  assessments,  where  it  has  been  assessed  at  a  higher 
proportionate  value  than  other  property  on  the  same  roll.  Id. 

13.  Surplus  earnings  sliould  be  capitalized  at  seven  per  cent.  Held,  that 
in  capitalizing  the  final  returns  to  provide  a  sinking  fund  for  unfore- 
seen contingencies,  in  view  of  the  character  of  its  business  the  sur- 
plus earnings  of  relator  should  be  capitalized  at  seven  per  cent.  Id. 

14.  Bank  map  institute  certiorari  proceedings  to  review  assessment  of  its 
capital  stock — Limitation  of  action.  A  bank  may  institute  a  proceeding 
by  certioniri  on  behalf  of  its  stockholders  in  relation  to  the  assess- 
ment and  taxation  of  Its  shares  of  stock.  The  period  of  limitation  pre- 
scribed by  the  Tax  Law,  within  which  application  must  be  made  for  the 
writ  of  certiorari,  is  not  set  in  motion  until  notice  is  given  by  posting  and 
publication  that  the  completed  tax  roll  has  been  tiled.  The  Supreme 
CJourt  may,  however,  in  the  exercise  of  its  discretion,  in  the  case  of  long 
delav,  dismiss  the  writ  on  account  of  laches.  People  ex  rel.  American 
Exchange  Nat.  Bank  v.  Purdy.  270 

15.  Involuniai'y  payment.  Payment  under  the  compulsion  of  a  sUitute 
making  a  tax  a  direct  lien  upon  shares  of  stock  in  a  bank  is  an 
involuntary  payment  as  to  stockholders.  Id. 

16.  Effect  of  curative  act  (L.  1909,  ch.  74).  Chapter  74  of  the  Laws  of 
1909  is  curative  in  part,  but,  as  it  also  provides  for  the  completion  of  an 
imperfect  assessment  duly  commenced  imder  a  valid  statute  but  not  fin- 
ished because  notice  had  not  been  given  nor  an  opportunity  to  be  heard 
afforded,  as  required  by  the  Tax  I^w,  to  this  extent  it  is  in  the  nature  of 
an  act  authorizing  a  reassessment.  Id, 

17.  Reassessment  a  completion  of  imperfect  assessment.  The  legislature 
has  power  to  authorize  a  reassessment,  or  the  completion  of  an  imperfect 
assessment,  by  doing  something  which  should  have  been  done  before,  but 
was  not  done  in  time,  or  not  done  at  all.  Id, 

18.  Constitutionality  of  curative  act.  A  curative  statute  acts  directly 
upon  a  defective  assessment  and  legalizes  it  without  further  procedure 
by  the  taxing  offlcei-s.  This  may  legally  be  done  as  to  such  features  of 
the  procedure  as  might  have  been  omitted  in  the  original  statute  without 
affecting  its  validity.  When,  however,  the  new  act  requires  something 
more  to  be  done  by  the  taxing  officers  and  legalizes  the  assessment,  pro- 
vided those  acts  are  done,  it  provides  for  a  reassessment,  or  the  comple- 
tion of  the  old  assessment.  Such  legislation  is  valid,  provided  the  origi- 
nal taxing  act  was  valid  and  the  omission  sought  to  be  remedied  is  not 
jurisdictional,  but  an  irregularity.     Hence  the  act  in  question  is  consti- 
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tii(ional,  both  upon  principle  and  authority,  except  as  to  one  of  its 
provisions.  Id, 

19.  Invalid  provision  of  curative  (ict.  To  tlie  extent  that  tliis  sUitute 
prohibits  the  court  from  giving  relief  in  actions  or  proceedings  pending 
when  the  act  was  passed  on  account  of  irregularities  theretofore  existing, 
it  is  unconstitutional,  because  in  effect  it  legalizes  the  assessment,  even  if 
no  opportunity  to  be  heard  is  given  as  required  by  the  other  provisions 
of  the  act.  That  sentence,  however,  stands  by  itself,  and  is  so  separated 
from  the  rest  of  the  statute  in  purpose  and  meaning  that  it  may  be  elimi- 
nated without  alTectiug  the  validity  of  the  remainder.  Id. 

20.  Matter  remitted  to  the  Special  Term.  Upon  consideration  of  the 
peculiar  situation  arising  from  the  passage  of  the  curativp  act  after  the 
commencement  of  this  proceeding  and  before  its  determination,  held^  that 
the  matter  should  be  remitted  to  the  Special  Term  with  leave  to  the 
respondents  to  there  move  for  leave  to  file  a  supplemental  return.         Id. 

Sufficiency  of  notice  oi  sale  for  taxes  —  computation  of  time  for 
redemption — sufficiency  of  proof  of  service  of  notice  —  when  comptrol- 
ler's deed  need  not  be  acknowledged  —  reasonableness  of  Statute  of  Limi- 
tations—  when  comptroller's  deea  conclusive  —  when  comptroller's  cer- 
tificate evidence  of  due  service  of  notice  to  redeem. 

See  Real  Property,  2-9. 

TEACHEB43. 

See  People  ex  rel.  Rafferty  v.  Bd.  of  Education  (Mem.),  570. 

TITLE. 

See  Burfiham  v.  Bj/re  (Mem.),  560. 

Purpose  of  actions  to  determine  claims  to  real  property  —  title  to  land 
on  Indian  reservations. 

See  Indians,  1-4. 

TBADE  NAMES. 

See  Fay  y.  Latnbourne  (Mem.),  575. 

TBAKSFEB  TAX. 

See  Matter  of  Chapman  (Mem.),  561  ;  Matter  of  Lind  (Mem.),  570. 

TBESPASS. 

See  Lamb  v.  Willis  (Mem.),  512. 

TBIAL. 

Where  oral  evidence  inadmissible  to  vary  terms  of  contract  for  sale  of 
real  property  —  when  oral  evidence  inadmissible  to  vary  terms  of  con- 
tract adjourning  time  of  passing  title. 

See  CoNTRAcr,  3,  4. 

For  murder  —  motive  insufficient  to  warrant  conviction  —  insufficiency 
of  evidence. 

See  Crimes,  1,  2. 

For  murder  —  sufficiency  of  evidence  —  when  good  purpose  no  excuse 
for  crime  —  when  juror  not  disqualified  by  opinion  as  to  guilt  or  inno 
cence  of  defendant —  when  error  in  reception  of  evidence  immaterial. 

See  Crimes,  3-6. 

Court  may  determine  whether  witness  is  of  sufficient  intelligence  to  be 
sworn  —  weight  of  evidence. 

See  Crimes,  9,  10. 
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TRIAL  —  Continued. 

For  murder  —  sufficiency  of  evidence  —  when  evidence  of  another  crime 
committed  by  defendant  at  the  same  time  properly  received. 

See  CUIME8,  12,  13. 

For  murder  —  sufficiency  of  evidence  — competency  of  evidence  tend- 
ing to  show  intent,  deliberation  and  premeditation. 

See  Crimes.  14,  15. 

For  murder  —  when  premeditation  quesMon  for  jury  —  when  evidence 
of  preceding  crime  admissible  —  dying  declarations  —  when  evidence  as 
to  finding  weapons  admissible. 

See  Crimes,  16-19. 

For  murder  —  sufficiency  of  evidence  —  time  as  element  of  premedita- 
tion and  deliberation. 

See  Crimes,  20,  22. 

Power  of  trial  court  to  amend  indictment  to  conform  with  the  proof  — 
amendment  which  changes  the  crime  charged  erroneous  —  irrelevant 
evidence. 

See  Crimes,  23-25. 

Evidence  —  opening  the  door  —  when  document  improperly  received 
in  evidence  on  ground  that  door  was  opened  by  cross-examination. 

^Crimes,  29.  31. 

What  defendants  may  show  in  action  to  restrain  pumping  of  mineral 
springs. 

See  Waters  and  Watercourses,  5. 

TRUST  COMPANIES. 

Powers  confined  to  those  expres.sly  conferred  by  statute  or  necessary  to 
exercise  of  such  powers  —  effect  or  corpomte  seal  —  illegal  guaranty  of 
stock  pooling  agreement. 

See  Corporations,  6-8. 

TRUSTEES. 

See  Matter  of  Dietz  (Mem.),  528. 

Appointment  of. 
See  Decedent's  Estate,  4. 

When  executors,  also  acting  as  trustees,  are  only  entitled  to  one  full 
commission  upon  moneys  collected  and  paid  out. 

See  Decedent's  Estate,  5. 

TRUSTS. 

See  McAnerney  v.  Johnson  (Mem.),  509. 

ULTRA  VIRES. 

Illegal  guaranty  of  stock  pooling  agreement,  by  trust  company. 

See  Corporations,  8. 

VENUE. 

See  Smith  v.  Broicn  Brothers  Co.  (Mem.)"  529. 

Removal  of  indictment  to  Supreme  Court. 
See  Crimes,  8. 

VETERANS. 

See  Burke  v.  IloUzmann  (Mem.),  576. 
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WAIVER. 

Of  constitiitioual  benefits. 

See  Constitutional  Law,  2. 

WATERS  AND  WATERCOURSES. 

1.  U9tt  of  percolating  waters.  The  adoptiou  of  the  doctrine  of  a  reason- 
able use  of  one's  property  in  subterranean  percolatinc  waters,  to  be 
measured  by  the  rights  and  necessities  of  others,  is  a  modification  of  the 
earlier  rule,  obviously  resulting  from  a  consideration  of  the  differing  con- 
ditions of  the  age  and  of  the  possibilities  of  an  unlimited  and  destructive 
use  from  modern  engineering  methods.  People  v.  N.  T,  Carbonic  Acid 
Ooi  Co.  421 

2.  Construction  and  application  of  chapter  42Q  of  Laws  of  1908  prohibit- 
ing tlie  pumping  of  subterranean  min&i'al  waters.  Ghnptcr  429  of  the  Laws 
of  1908  docs  not  operate  to  prohibit,  as  unlawful,  all  pumping  from  wells 
bored  into  the  rock,  of  mineral  waters  holding  in  solution  mineral  salts 
and  an  excess  of  carbonic  acid  gas.  for  the  purpose  of  extracting,  liquefy- 
ing or  vending,  separately,  such  gas  as  an  article  of  commerce,  and  the 
prohibition  is  not  to  be  enforced  irrespective  of  whether  the  use  by  the 
defendants  of  their  properties  is  a  reasonable  one  or  not,  relatively  to  the 
legal  rights  of  other  landowners.  The  third  clause  of  the  statute  was 
upheld  in  Hatliorn  v.  Natural  Carbonic.  Add  Gas  Co.  (194  N.  Y.  326),  dis- 
tinctly upon  the  ground  that  it  would  be  enforceable  within  the  operation 
of  the  settled  common-law  rule,  which  forbids  an  unreasonable  use  of 
sub-surface  waters  to  the  injury  of  another's  rights.  Id, 

8.  What  appropriation  of  vmlerground  waters  may  be  restrained.  While 
a  landowner  is  entitled  to  make  every  use  of  the  waters  flowing  under 
the  surface  of  his  land,  which  might  be  for  the  legitimate  improvement  or 
enjoyment  of  his  lands,  however  it  interferes  with  others  as  a  natural 
consequence,  if  his  use  is  unreasonable,  in  the  sense  that  he  is  attempting 
to  increase  the  flow  of  the  waters  upon  his  hinds  for  a  purpose  not  connected 
with  such  improvements  or  enjoyment,  and  to  the  destruction  or  diminu- 
tion of  the  flow  under  the  adjacent  lands  of  others,  he  is  committing  an 
unlawful  act.  The  waste  committed  by  an  owner  in  his  use  of  his  prop- 
erty, which  may  be  restrained,  must  appear  to  be  such  as  affects  the  rights 
of  other  landowners  to  the  appropriation  of  the  subsurface  waters, 
existing  as  a  common  source  of  supply  and  within  the  area  subject  to  the 
influence  of  the  mechanical  contrivances  for  their  increased  flow.  Id. 

4.  Regulation  of  use  of  percolating  waters  within  police  power. 
The  act  and  the  authority  to  enforce  it  by  an  action  in  the  name  of  the 
People  are  to  be  construed,  not  as  intending  to  exercise  governmental 
power  arbitrarily,  but  as  promulgating  a  rule,  with  authority  to  a  tax- 
payer, or  to  the  law  officer  of  the  state,  to  enforce  obedience  to  it  by  an 
action  which  should  regulate  the  appropriation  and  use  of  the  common 
natural  supply  by  owners  of  lands  coming  within  the  provisions  of  the 
statute.  It  is  quite  within  a  reasonable  exercise  of  the  police  power  to 
regulate  such  rights.  Id. 

5.  Evidence  —  What  defendants  map  slu>w  in  actions  t^  restrain  pumping 
of  waters.  In  an  action  to  enforce  the  provisions  of  the  statute  and  to 
restrain  defendants  from  an  alleged  unreasonable  use  of  the  subterranean 
waters  at  Saratoga  Springs,  defendants  are  entitled  to  show  the  situation 
of  their  wells,  the  necessity  of  the  pumping  appliances  used,  that  no  acts 
of  theirs,  in  that  respect,  affected  any  other  spring,  or  well,  or  resulted  in 
injury  to  any  other  person,  and  also  to  give  evidence  to  show  the  com- 
parative effects  upon  the  sources  of  supply  of  the  mineral  waters  and 
gas,  of  pumping  from  wells  which  are  bored  into  the  rock,  and  from 
those  which  are  driven  into  the  soil.  Defendants  are  entitled  to  give  any 
competent  evidence  that  they  have,  in  support  of  their  defense  to  the 
validity  of  the  act,  that,  as  its  provisions  rested  upon  no  real  basis  in  dis- 
criminating against  wells  bored  into  the  rock,  the  prohibition  was  an 
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WATERS  AND  WATERGOURSEa 

Mineral  springs ;  Construction  and  application  of  cliapter  420 
of  Laws  of  1908  prohibiting  the  pumping  of  subter- 
ranean mineral  waters;  Action  thereunder  to  restrain 
pumping  at  Saratoga  Springs ;  Evidence ;  What  defend- 
ants may  show;  Right  of  the  People  of  the  state  to 
bring  an  action  under  the  statute.  (Con.  op.) 
People  V.  N.  Y.  Carbonic  Acid  Gas  Co.,  421,  440. 

Gray,  J. 

NEW  YORK  (CITY  OF). 

Limit  of  indebtedness  under  State  Constitution  (Art.  8,  §  10) ; 
Application  of  constitutional  provisions ;  Rules  for  com- 
puting indebtedness. 
Levy  V.  McClellan,  178,  191. 

NEW  YORK  (CITY  OF). 

Removal  of  borough  president  by  governor  on  charges ;  Con- 
stitutionality of  charter   provisions  relating  thereto; 
Construction  thereof;  Invalid  reappointment  of  removed 
officer  by  board  of  aldermen.    (Con.  op.) 
People  7.  Ahearn,  221,  243. 

MURDER. 

Evidence  examined  and  held  sufficient  to  sustain  conviction 
of  defendant ;  Evidence  of  another  crime  committed  by 
defendant  at  the  same  time. 
People  V.  Barobuto,  293. 

WATERS  AND  WATERCOURSES. 

Mineral  springs ;  Construction  and  application  of  chapter  429 
of  Laws  of  1908  prohibiting  the  pumping  of  subter- 
ranean mineral  waters  ;  Action  thereunder  to  restrain 
pumping  at  Saratoga  Springs  ;  Evidence ;  What  defend- 
ants may  show  ;  Presumption  of  validity  of  the  statute ; 
Right  of  the  People  of  the  sta.te  to  bring  an  action  under 
the  statute. 
People  V.  N.  Y.  Carbonic  Acid  Gns  Co.,  421,  429. 

NEGLIGENCE. 

Proximate    cause    of   accident ;     Highways ;    Improper   use 
thereof,  or  encroachment  thereon,  by  abutting  landowner. 
Sweet  V.  Perkins,  482,  484. 

Edward  T.  Bartlktt,  J. 

LANDLORD  AND  TENANT. 

Tenancy  from  year  to  year ;  Each  year  does  not  constitute 
a  new  term ;  Claim  for  unpaid  rent  for  each  year,  not 
separate  cause  of  action.    (Dis.  op.) 
Kennedy  v.  City  of  New  York,  19.  25. 
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MUBBEB. 

Evidence  examined   and  held  sufficient  to  sustain   finding 
that  a  defendant,  indicted  with  another,  was  guilty  euat  a 
principal  in  the  homicide  charged.    (Dis.  op.) 
People  V.  Farmer,  65,  75. 

HUSBAND  AND  WIFE. 

Marriage  of  minors ;  Bight  of  infant  husband  to  his  earnings 
as  against  his  father ;  Action  for  alienation ;  Evidence. 
(Dis.  op.) 

Cochran  v.  Cochrnn,  8C,  91. 

STBEETS  AND  HIGHWAYS. 

When  public  street,  actually  opened  and  in  use,  deemed  to  be 
closed  under  ordinance    opening  new  street    in    place 
thereof;  When  eeuatement  in  old  street  not  extinguished 
by  opening  of  new  street. 
Johnson  &  Co.  v.  Cox,  110,  112. 

NEW  YOBK  (CITY  OF). 

Bemoval  of  borough  president  by  governor  on  charges ;  Con- 
stitutionality of  charter   provisions    relating  thereto; 
Construction  thereof ;  Invalid  reappointment  of  removed 
officer  by  board  of  aldermen.    (Con.  op.) 
People  V.  Ahearn,  221,  240. 

INSUBANCE  (LIFE). 

Mutual  benefit  associations ;  Association  cannot  change  consti- 
tutional provision  that   beneficiary  shall  be  assessed 
according  to  age,  when  admitted,  without  his  consent. 
Dowdall  V.  Catholic  Mut.  Benefit  Assn.,  405,  407. 

IIaight,  J. 

BEAL  PBOPEBTY. 

Tax  titles;  Sufficiency  of  comptroUer's  notice  to  occupant  at 
expiration  of  term  to  red(»^ni ;  Proofs  of  service ;  When 
comptroller's  deed  ne'^^i  not  be  acknowledged ;  Effect  of 
"     ^  —  comptrujitr's  deed  .  statute  of  Limitations. 
Ilalstwi  V.  Selbersteiu,  1,  4,  18. 

MUBBEB. 

Evidence  examined  and  held  insufficient  to  sustain  finding 
that  a  defendant,  indicted  with  another,  was  not  guilty 
as  a  principal  in  the  homicide  charged. - 
People  V,  Farmer,  65,  66. 

EVIDENCR 

When  certificate  of  police  surgeon  not  conclusive  evidence  of 
disability  of  member  of  New  York  police  force. 
Matter  of  Hodgins  v.  Bingham,  123,  124. 
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NEW  YOBK  (CITY  OF). 

Limit  of  indebtedness  under  State  Constitution  (Art.  8,  §  10)*; 
Application    of   constitutional    provisions;    Rules    for 
computing  indebtedness.    (Dis.  op.) 
Levy  V.  McClellan.  178,  205. 

CRIMES. 

Bookmaking ;  When  information  fails  to  allege  acts  constitute 
ing  bookmaking. 
People  ex  rel.  Lichtenstein  v.  Langan,  260,  262. 

APPEAL. 

When  order  vacating  former  order  appointing  a  trustee  is 
final  order  in  special  proceeding ;  Will ;  Power  of  sale ; 
Proceeding  to  appoint  trustee. 
Matter  of  Earnsbaw,  330,  331.  '    • 

CRIMEa 

Subornation  of  perjury;  Attempt  to  commit  subornation  of 
perjury  constitutes  a  crime,  although  the  false  testi- 
mony, if  given,  would  not  have  been  perjury,  because 
immaterial.    (Dis.  op.)  ^ 

People  V.  Teal,  372,  382. 

Vann,  J. 

MT7RDER. 

Evidence  examined  and  held  sufficient  to  sustain  conviction 
of  defendant ;  When  juror  not  disqualified  because  he 
has  formed  an  opinion  ba  to  the  guilt  or  innocence  of 
idant ;     When     error     in    reception   of    evidence 

immatwual. 
People  V.  Hai!ili)artjoomian,  77,  78.  1 

CRIMES. 

Bookmaking;    When  infoTHM^^^^  alleges  acts  constituting 
bookmaking.    (Dis.  op.) 
People  ex  rel.  Lichteiisteiii  v.  LaiigiS^eO,  268. 


Bank  may  institute  certiorari  proceedings  to  review  assess- 
ment of  its  capital  stock ;  Effect  of  curative  act  (L.  1909, 
xih.   74)  permitting  correction  of  assessments  in  New 
York  city  invalid  because  notices  were  not  given. 
People  ex  rel.  Am.  Ex.  Nat.  Bauk  v.  Purdy.  270,  274. 

STREETS. 

Condemnation  of  fee  of  street ;  Erroneous  award. 
Matter  of  City  of  New  York,  286,  288. 
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INSX7BANCE  (ACCIDENT). 

Policy  should  be  construed  in  accordance  with  g^eneral  pur- 
pose of  the  contract ;  Insurance  against  injury  *^  if  caused 
by  burning  of  building."    (Dis.  op.) 
Houlihan  v.  Preferred  Accident  Ins.  Co.,  337,  342. 

INSURANCE  (LIFE). 

Mutual  benefit  associations ;  Amendments  to  constitution 
or  by-laws,  which  nullify  or  cut  down  benefits  to  which  a 
beneficiary  has  become  entitled  under  his  contract,  are 
void  and  of  no  effect  even  where  the  right  to  amend  has 
been  expressly  reserved. 
Wright  V.  Knights  of  Maccabees,  391,  395. 

When  bank  may  maintain  certiorari  proceedings  to  review 
assessment  of  its  capital  stock. 
People  ex  rel.  Consolidated  Nat.  Bank  of  X.  Y.  v.  Purdj,  550. 

"Werner,  J. 

LANDLOBD  AND  TENANT. 

Tenancy  from  year  to  year ;    Each   year  constitutes  a  new 
term ;  Claim  for  unpaid  rent  for  each  year,  separate  cause 
of  action. 
Kennedy  v.  City  of  New  York,  19,  22. 

MTJBDEB.   . 

Evidence  examined  and  held  sufficient  to  sustain  conviction  of 
defendant ;   Competency  of  evidence   tending  to  show 
intent,  deliberation  and  premeditation. 
People  V.  Bowser,  296,  297. 

CONTBACT. 

Sale ;  When  actual  cost  of  article  to  be  delivered,  not  contract 
price,  is  measure  of  damages,  jirpon  purchaser's  refusal 
to  complete  contract ;  Offs^t^  to  such  damages ;  Evidence. 
Beattie  v.  N.  Y.  &  L.  I.  C&li^-uction  Co.,  346,  302. 

OBIMES.  ^^ ' 

Subornation  of  perjury ;   Attempt  to  commit  subornation  of 
perjury  does  not    constitute  a  crime  where  the   false 
testimony,  if  given,  would  not  have  been  perjury,  because 
immaterial. 
People  V.  Teal,  372,  375. 

DECEDENT'S  ESTATE. 

When  executors,  also  acting  as  trustees,  are  only  entitled  to 
one  full  commission  upon  moneys  collected  and  paid 
out ;  Waiver  by  beneficiaries. 
Matter  of  Martin,  415,  417. 
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WiLLARD  BaRTLETT,  J. 

Fraucliise  tax  on  corporations ;  Power  of  Supreme  Court  to 
review   action  of    state  board  of  tax    commissioners; 
Bules  for  making  assessments  for  special  franchises; 
Certiorari  for  reduction  of  assessment. 
People  ex  rel.  Jamaica  W.  S.  Co.  v.  Tax  Comrs.,  39,  49. 

EXECT7T0BS  AISTD  ADMINISTBATOBS. 

Duty  to  employ  counsel ;  When  counsel  fees  payable  out  of 
estate. 
Matter  of  Ordway,  95,  96. 

COBPOBATIONS. 

Assets  may  not  bo  distributed  to  shareholders  without  notice 
to  creditors ;  Liability  of  directors. 

Darcy  v.  Brooklyn  &  N.  Y.  Ferry  Co.,  99,  101. 

REMEDIAL  PROCESS. 

Statutes  regulating  legal  remedies  may  apply  to  actions  which 
'      have  accrued  or  are  pending  as  well  as  to  future  actions ; 
Execution  against  wages  under  statute  of  1906 ;  May 
be  issued  on  judgment  previously  obtained ;  Construc- 
tion of  contract  of  employment  as  to  payment  of  wages. 
Laird  v.  Carton,  169,  171. 

PUBLIC  SERVICE  COMMISSION. 

Right  to  appeal  from  order  of  Appellate  Division  reversing  its 
determination ;  Erroneous  determination  by  commission. 
People  ex  rel.  South  Shore  T.  Co.  v.  Willcox,  212,  215. 

OO&PORATIOKS. 

Statutory  rigbt  of  stockholders  to  inspect  books  of  corpora- 
tions and  mftke  transcripts  thereof. 
Henry  v.  Babcock  «S  Wilcox  Co.,  802,  308. 

IN8XJRAVCE  (ACCIDENT).        ^ 

Policy  must  be  construed  accoiili:^  tC  plain  and  oramary 
meaning   of  its  terms;  Insurance  against  ii^ury    *^if 
caused  by  burning  of  building." 
Iloulihan  v.  Preferred  Accident  Ins.  Co.,  337,  388. 

CARRIERS. 

Definition  of  terms  "act  of  Gk)d"  and  "inevitable  accident,*' 
which  will  relieve  common  carrier  from  liability  for  delay 
in  transportation  of  passengers ;  Neglect  of  railroad  com- 
pany to  mitigate  conditions  caused  by  snow  storm ;  Ques- 
tion of  fact. 
Cormack  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  442,  445. 
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INJUNCTION. 

Damages;  A  counterclaim  in  an  injunction  suit  cannot  be 
included  in  the  **  damages  '^  recoverable  by  the  enjoined 
party  under  the  bond  given  pursuant  to  the  statute; 
«  Code  of  Civil  Procedure,  §  611. 
Brace  Co.  v.  Kraft,  468,  469. 

CHIMES. 

Evidence;   Improper   admission   of  evidence   prejudicial   to 
defendant,    but    not    relating   to  crime  charged,  upon 
ground  that  door  was  opened  therefor  by  defendant's 
cross-examination  of  witnesses  for  the  prosecution. 
People  V.  Schlessel,  476,  477. 

STJBBOGATION. 

A  bank  having  paid  a  forged  check  g^ven  for  street  assess- 
ments, which  were  a  lien  on  the  lands  subject  thereto, 
and  having  restored  the  amount  thereof  to  its  depositor, 
is  entitled  to  be  subrogated  to  the  lien  of  the  assess- 
ments ;  Subrogation  cannot  be  allowed,  however,  if  the 
check  was  given  for  payment  of  a  tax  which  was  not  a 
lien,  but  a  mere  personal  indebtedness. 
Title  Guarantee  &  Trust  Co.  v.  Haven,  487,  491,  497. 

HiSCOCK,  J. 

HUSBAND  AND  WIFE. 

Marriage  of  minors ;  Right  of  infant  husband  as  to  his  earn- 
ings as  against  his  father;  Action  for  alienation; 
Erroneous  admission  of  evidence. 

Cochran  v.  Cochran,  86,  87. 

ACTION  FOR  DIVORCE. 

Effect  of  interlocutory  judgment;    Wh- ®^  ^^^^^"^  ^^^^^  ^^ 
death  of  party  before  final  ju^  .,j<ment. 
Matter  of  Cnindall,  127,  129. 

NEWTORK  (CITY  OF).     ^ 

Removal  of  DOrotCfen  president  by  governor  on  charges ;  Con- 
stitutionality of    charter    provisions  relating  thereto; 
Construction  thereof ;  Invalid  reappointment  of  removed 
officer  by  board  of  aldermen. 
People  V.  Ahearn,  221,  225. 

ORIHES. 

Power  of  trial  court  to  amend  indictment  to  conform  with 
the  proof ;  Amendment  which  changes  the  crime  charged 
constitutes  reversible    error;   Erroneous   admission   of 
evidence. 
People  V.  Geyer,  364,  366. 
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CONSTITTTTIONAL  LAW. 

Validity  of  chapter  166,  Laws  of  1907,  reg-ulating  the  taking 
of  deposits  for  transmission  to  foreign  countries. 

Musco  V.  United  Surety  Co.,  459,  463. 

SUPPLEMENTARY  PROCEEDINGS. 

Corporations ;   Improper  service  of  order  in  supplementary 
proceedings  upon  foreign  corporation. 
Matter  of  Meyer  v.  Consolidated  Ice  Co.,  471,  473. 

Chase,  J. 
CONTBACT. 

When  oral  evidence  inadmissible  to  vary  or  explain  written 

contract ;  Specific  performance  of  contract  for  sale  of 

land;  When   delay   beyond    time    appointed   to    close 

contract  may  be  excused. 

Lese  V.  Lamprecht,  32,  3'3. 

CRIMES. 

Removal   of  indictment    to    Supreme   Court ;    Jurisdiction ; 
Court  may  determine  whether  witness  of  sufficient  intel- 
ligence to  be  sworn. 
People  V.  Washor,  104,  106. 

CORPORATIONS. 

Powers  of  trust  companies  confined  to  those  expressly  con- 
ferred by  statute  or  necessary  to  exercise  of  such  powers  ; 
Illegal  guaranty  of  stock-pooling  agreement  by  trust 
company;  Unauthorized  execution  of  agreement  hy 
officers  of  trust  company. 
GR*»«ie  V.  Commonwealth  Trust  Co.,  134,  141. 

OONDBlTOATIOi. .  pBOCBBDINOS. 

BuUdings    erec^      ^^^^  institution  of  proceedings ;   Whitt 
award,  if  any,  shou^i^j  be  made  for  such  building*. 
Matter  of  City  of  New  Yor..;.   o.io,  256. 

MURDER. 


Evidence  that  the  defendant  was  trying  to  escape  arrest  when 
he  killed  the  deceased  admissible  as  proof  of  deliberation 
and  premeditation ;  Declarations  of  decedent  identifying 
defendant ;  Evidence  as  to  finding  of  defendant's  revolver 
and  knife. 

People  V.  Morse,  306,  308. 


WILL. 


Payment  of  legacies ;  Intention  to  postpone  must  be  found  in 
will  itself;  Interest  on  postponed  legacy. 
Matter  of  Rutherfurd.  311.  314. 


'? 


TABULAR  LIST  OF  OPINIONS.  633  \ 
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LABOB  LAW. 

Construction  of  provision  requiring  that  *^  machinery  of  every 
description  "  in  factories  should  be  guarded ;  Accident 
from  a  necessary  and  obvious  danger. 

Wynkoop  v.  Ludlow  Valve  Mfg.  Co.,  324,  826. 

PBINCIPAL  AND  SUBETY. 

Indemnity  bonds ;  Bond  given  by  agent  receiving  money  for 
transmission  abroad;  Parties  to  action  against  surety 
upon  agent's  defaidt. 
Oiiffuuti  V.  National  Surety  Co.,  453,  455. 

Pkr  Curiam. 

LiaUOB  TAX  LAW. 

Applicant  for  license  must  show  that  there  is  no  church  within 
200  feet  of  his  premises. 

Matter  of  Hering,  218,  220. 

APPEAL. 

Order  of  Appellate  Division  should  show  reversal  to  be  on  the 
law. 

People  ex  rel.  Drake  v.  Andrews,  538,  539. 
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